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GIAl QUYET TRANH CHAP THONG QUA
BAN XU LY/PHAN XU TRANH CHAP & TRONG TAI THUONG MAI
CHO CAC DU AN XAY DUNG TAI VIET NAM

— M6t s6 luu ¥y quan trong tu thuc tién tranh chdp
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Cagrhers,

Nm DUNG B Mo hinh ban phén xdr tranh chép trong cdc mau hop déng FIDIC
e va theo phap luat Viét Nam — Géc nhin so sanh

B cac giai doan giai quyét tranh chdap tiép sau giai doan ban
phén xir tranh chap trong cac hop déng theo cde mau FIDIC tai
cdc dy an xay dung ¢ Viét Nam - Tir thuc tien VIAC

Xem chuong trinh truc tuyen 7R\

>DD


https://www.youtube.com/watch?v=Sh39TR0dw3Y
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M. hinh Ban phan xu tranh chap (DAB), M& hinh Ban phéan xtr vé ngén ngua tranh
chap — DAAB trong cdc mau Hgp déng FIDIC v& MS hinh Ban xU ly tranh chap theo
phap Iuat Vlet Mam — 5o sénh tu géc dé quy dinh

Bc Nguyen Thi Duyen RSN EERnENIINE T cchAclipaRViE]l el Tisas ia vER
‘Lng am Trerg i Quée té Viel Nem IVIAC

Mgt sé rui ro vé tha tuc lién quan tai mé hinh Ban xt ly tranh chép tu thuc tién tranh
chdp phat sinh tr cac du an xéay dung taqi Viet Nam

ty Lud Tl Tu vdr Bée lép (Deungsel &
U GLEC A VIEL Nom VIAC

Ls. Nguyén Manh Diang | ucm cide Corg
Agsociclos) Trerg @ vian —ung am Trer o
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PHIEN 2
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Gidai quyét tranh chéap xday dung mot cach hod has bang hed gidi thusng mai tai Viet
Nam — Céch tiep can téi uu

Ong Phan Trong Dat | Guydr Gam déc ~'Lng wam -1ss gici Viel Nom (VMC! thude
TLng tAm Treng i Guéc tE Vil Nam VIAC

Trong tai thuong mai — phuong thuc gidi quyét chung thdm cdac tranh chép xdy dung
dugc dé xudt tai cdc mau hop déng FIDIC vé dugc cdng nhan ddy da vé rong rdi theo
phap ludt Viet Nam
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MO HINH BAN PHAN XU TRANH CHAP/
BAN NGAN NGUA PHAN XU TRANH CHAP
THEO HOP PONG FIDIC

Goc nhin theo quy dinh phap luat tai Viet Nam

BA NGUYEN THI DUYEN

Cha tich | Hiep hai Tu van Xay dung Viet Nam [VECAS)
Trong tai vién | Trung tdm Trong tai Quéc té Viet Nam (VIAC)
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TONG QUAN VE CAC DANG
BAN TRANH CHAP CHINH HIEN NAY

10/4/2021
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—m Cdc dang Ban tranh chép chinh hién nay

Trén thé gidi, mét sé logi Ban tranh chdp (DB) duoc thidt [ap
cé thé rat khdc nhou vé quyén han duge trao cho DB:

Ban phén xr tranh chdp/
Dispute Adjudication
Board (“DAB")

Ban giai quyét tranh chép
{Dispute Resolutich
Boards (“DRBs"}

Ban tranh chép két hgp
{“CDB"}/ Combined
Dispute Boards {(“CDBs"}

e ra cae ke ayes el
~¢1 bude Ve odc Trarn
ch&gz pne: sinn lrarg du £

N N

CEo 1385 b ara ode ouye: CI3 G sy ke hoo gite 1R ws
dinh phdi dugic: thuc hig~ oy 1385, IFes 3 1oy Ibes ouyé:
& e v zayEs dinh o Gis tr dinh duz o1ra, c6 thé
2 2 oz kb ayEn ol hofin ouyé:
dinh &g bude.

Ergy mot Faa
gidi Itan thig~ hodc pnan
CUyE trorg tai,

—m Mét sé Quy tdc Ban tranh chép cua cac té chuc uy tin hién nay

'

MOT SO QUY TAC
PHO BIEN

~

- DAB/DAAB cug Hiép hdi cdc Ky su Tu vén Quéc t&€/ International
Federation of Consulting Engineers (“FIDIC") DAB/DAAB Rules;

- Quy téc Ban tranh chédp cla Phéng Thuong mai Quéc t& ICC/
International Chamber of Commerce ("ICC")/ Ad hoc Dispute
Adjudication Board Rules;

- Institute of Civil Engineers Rules (the “ICE")/ Quy téc cha Vién Ky su
Xay dyng ("ICE") — Vuong quéc Anh;

- Ban xem xét tranh chép cua WB/ WRB Disputer Reviews Board,;

- Ban danh gid tranh chdp cla Hiép héi Trong tai Hoa ky/ American
Arbitration Association (the "AAA"] - Disputer Resolution Board;

- The Clarb Rules (Vuong quéc Anh)/ Quy téc Vién Trong tai ClArb;

- Quy téc Ban Phéan xi tronh chéip vu viée cla Hiép héi Ban tranh
chéip/Ad hoc Disputer Adjudication Board Federation Rules ("DBF"). J
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—m Su phat trién cua Ban Panh gia Tranh chép ("DRB")

o
h:
d:
cn:
& HOA KY 1975 1989
o o @ { {

& PHAM VI 1981
QUSE TE ot

—m Qua trinh phat trién Ban phdn xu tranh chdp cta FIDIC
Ky su (Nha tu van) gidi quyét tranh chap trusc trong tai

Than ~du hop Song xéy o.ong oo T2 e néam 1957 dén ndm 1987,
e e Uneh chén’ ban ddu duge chuyén dén Ky su dé dua ra quyét dinh

trusz khi choyde J8- trong i

. , N e P o3 &n gy ~aa khac,
Ky.su co < 1 Cliry L A8, s afng)
vai tro kéQ mél & udng hop g ver lhis
trong hop déng: liﬂ: o el
Khi duge Chi dau tu thué va trd Két qua la Ky su vai tu cdeh la ngussi giai
luong cho quan ly hop déng, Ky su quyét cdc tranh chép dugce thay thé bang
kho hanh déng mét cdach vé tu. Ban Phéan xu tranh chdp ("DAB™.
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TICAC i thidu DAB
wrong met iy HD xdy

durgl3ac Ving
carrd "Oratge Book™)

1995
@

FMCC dp dung phuarg
phéas tidis cdr DAB nku |d
bit bude treng cac méu
hep désg XD tita chudn
cha hg cro cdre dyan

1999

—m Qua trinh phat trién Ban phén xu tranh ¢chép cua FIDIC
Su phat trién Ban Phan xur tranh chap {DAB)

FIBIC <Fuyd~ nghi dp curs 3an
ngdn ngua ¢ phan s trash chaxs
[CAAB g cas mdu nop

%y durg cho cde de dn ady durs,
hie néirs radn ngla va
gidi quyst trarh chds ni~ dige
thanh 13p 1o kh' béAt da. has diqg
cha g~ khi két thie

2017

1996

MIDIC <6 audt JAB nhu mot
"gidi phip thay thi chip
nharn dua s Ky 20 ~ha gidi
cuylt tra~h ol tong
Syl Sack D37 Red Sook’ .

2005

WS wd cae ngdn ~ang prat
trid~ Ca chuong <hidc (ADB,
JiTA, L ehdp nkdn phuosg
phas tide car DAR trong cac
méu =& 50 ddu thiu téu

chu 0a ha va tizng

Sdrh Hing 2013

HIEP HOI TU VAN XAY DUNG VIET NAM
VIETNAM ENGINEERING CONSULTANT ASSOCIATION

VINC

TRUNG TAM TRONG TAI QUOC TE VIET NAM
VIETNAM INTERNATIONAL ARBITRATION GENTRE

Vmc TRUNG TAM HOA GIAI VIET NAM

VIETNAM MEDIATION CENTRE

SU DUNG DAB/DAAB — GOC NHIN TU QUY BINH >
PHAP LUAT VIET NAM VA MOT SO LUU Y TU THUC TIEN
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Cac hgp déng FIDIC
1999 cung cdp:

—m M6t s6 véin dé quan tam khi sir dung DAB
theo géc dé phap luéat Viét Nam

DAB/DAAB thugng
truc thanh lép
thé nao?

DAB vy viéc

m Su dung DAB/DAAB trong Hop déng FIDIC

JARSTAAR Saoo thaoe 180 tong thal gian ooy dinh trong DO i@ HB,
né. khé-o|a 25 nody saukhi Ned théa nhdes Thu $-fo thudde

Trong cons sdch oo thes v & Hérr réng Lorg DU g, Hop dfng no
Te0 dAu tu i Ned thi chi dinh mé&i e~ miat no Joi; NE thang nhal,
b ther= v & oo chi dinh sé chon C-0 tich A2 RAAR

Né&. kha~g théng nhé: ne i chon lam S-0 tich, G0 auas oo thdm
ryen reng DU & Hop dding chi dinh &0 tich AT AAR.

NAB/DAAR v&i théinh viégn duy nhél: SR wd Nd thdu thda thude e

chan treng aans sdch cac théas v & tiérr réng tiong DU &L HD.

Bugc théah Iéis <ni phat 5oh Tranh codo; thl tus khac ~hu trée

10
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—m Hop déng ¢6 gidi quyét tranh chép béi DAB/DAAB
¢dn quan tam vén dé gi?

e 2an st Trrg ngudi : e Tén coques oo thdn

& nfmg =8 AunT chon i cLyEn bt A -h Thin s oh
i pLE]

@ Thit tue b ~eidon codys - Big. k &~ chung than y

VEn DARS Thil e thay i thusi~ phis xal canh )
thé Theys vidgs AR chfim gy oot 280wl i
thee vigs AR TAS
11
—m DAB/DAAB lam viéc nhu thé ndo?
01| Busccolla Céic Bn va thanh vén DAZ/DAAS
thanh lap vao ngay? <y thoa thoén DAR/DALS
02| Luatdieu chinh Luér: didu ch~h ~go déng
Théa thuéan DAB/DAAB 1a?
03 | Thanhtodn cho - Pal dch vu ~&ng T-dang; ool ~ong ~gay T76r
thanh vién DAB,/DAAB: cH~g TUENg.. ~éu Trong cde didu <noGn chi dinhy;
- Vigc Trann tedn cd thé do mdt &0 thyz hign
a0 thoa Taug- ~hung Bén <o chiu mat nua.

12
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—m Quyét dinh cua DAB/DAAB theo hop déng FIDIC 1999/2017

| QUYET BINH CUA DAB/DAAB THE HOP BONG FIDIC 1999/2017 |

Phét héanh trong véng 84 Hai B&n phai tudn tha kip
! ngdy sau khi nhan duge : thai cho du ¢é hay khéng
. Tranh chap / thai gian L c6 Théng bdo khéng thoa

khde dugce théng nhét mé&n {NOD)

Chu déu tu phai chiu trach
Rang buée ca hai Bén ' nhiém cho viéc tudn tha
; -3 quyét dinh DAB/DAAB cug

Nhé& tu vén

13

—m Quyét dinh cua DAB/DAAB theo hop déng FIDIC 1999/2017

Néu mét Bén khong tuan thu Néu mét Bén khong thoa man
bat ky guyét dinh ndo cua véi guyét dinh cua
DAB/DAAB: DAB/DAAB:

1 Hgroiosroddn o Thong baeo
khong thda man (NOD] 3

—_— Néu DAB/DAAB da dug ra quyét dinh, va khing cé mét NOD ndo duge
— dua ra trong vong 28 ngdy sau khi nhan duge guyét dinh
2 quyét dinh tré thanh cudi ching va rong hugc véi ca hai Bén.

14
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—m M6t s6 véin dé quan tam khi sir dung DAB

theo géc dé phap luéat Viét Nam

Mot 56 véin dé
quan tam khi su

dung DAB

Qoy T7h g'd guyds Tronh chds hop
déng X T-émg qua DA3 G quy trinh
quan ly hgp déng xéy dung, khéng
phai la t6 tung treng tai; v cac T~an-
wign D& <ndng ~anh deng ~hu Treng
<Gi vidn;

NA3 khéng phai la "té héa gigi”™ vé
Quyér dinh cla DA <n8ng omd la
Qe dnh ~S0 g'd ~hu g niégm Trao
Nghi d'nh 37/2015/NB-CP cla Crine
o°0 guy dnh gud- v hop déng x&y
aing;

15

T BN vty o
I

hep S o IUE e oty el e lal e
ran i hies AR

—m Cdc vuong méc hién nay vé goc dé phap ly

Sy e,
[oXa[NRTotalal
= chi shi Sy,

o Ghayé Tk cudi e v

16
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TRAN TRONG CAM ON!
Q & A

BA NGUYEN THI DUYEN

Chu tich | Hiep hai Tu van Xay dung Viet Nam (VECAS)
Trong tai vién | Trung tédm Trong tai Quéc te Viet Nam (VIAC)

TRUNG TAM TRONG TAI QUOC TE VIET NAM [VIAC)

S e B . 5Th -
. -a NG Qu -
L Bi - e T e e L ®A

10/4/2021
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https://www.facebook.com/viac.vn/
https://www.youtube.com/channel/UCj43JG62mU7pJOu4EMI3KLw?view_as=subscriber
https://independent.academia.edu/VietnamInternationalArbitrationCentreVIAC
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ADR VIETNAM CHAMBERS LLC VI / ( : TRUNG TAM TRONG TAI QUGC TE VIET NAM Vmc TRUNG TAM HOA GIAI VIET NAM

INDEPENDENT ARBITRATORS & MEDIATORS VIETNAM INTERNATIONAL ARBITRATION CENTRE VIETNAM MEDIATION CENTRE

MO HINH BAN XU LY TRANH CHAP
TRONG CAC MAU HOP PONG FIDIC
VA THEO PHAP LUAT VIET NAM

— GOC NHIN SO SANH

Mét 56 van dé phdp ly phat sinh trong
thyc tién van hdnh co ¢hé Ban xu ly tranh chép

TTV. NGUYEN MANH DIING

Pha cha tich | HOI BONG KHOA HOC VIAC
Trong tai vién | VIAC, HIAC & KCAB International
Hea giai vién | VMC, MHJMC, JIMC Kyoto & HIAC Mediation Center

HTTPS://ICCWBO.ORG/DISPUTE-RESOLUTION-
SERVICES/DISPUTE-BOARDS/

l ‘ . Home » Di Dispute boards

INTERNATIONAL
CHAMBER

[l DISPUTE BOARDS

MENL

Dispute boards are permanent panels set up to accompany the performance of a contract. They also assist in avoiding or
overcoming disagreements and disputes. As such, we provide a variety of tools and support for establishing and operating
three types of dispute boards to minimise impact and enhance trust between parties.

EMENT | STANDARD DISPUTE
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—m ICC DISPUTE BOARDS

Ban phéan xu Ban XU ly tranh chéap Ban Tranh chap
tranh chdap {Dispute {Dispute Review két hgp {Combined
Adjudication Beards Boards — DRBs) Dispute Boards -
- DABs) CDBs)
| | |
N N N
ban hanh céc ban hénh céc Buara
QUYET B|NH KHUYEN NGH| GIA| PHAP TRUNG GIAN
[decisions. findings: rulings) {recommendations) loffer an intermediate salution)
3
2018 2019 2020
@ @ @
4
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DIEU 146. Thudng, phat
hgp déng x&y dung, bdi
thuéng thiét hai do vi
pham vé gidi quyét tranh
chéip hop déng xay dung

—m LUAT XAY DUNG 2014, LUAT SO 50/2014/QH13 NGAY 18/06/2014

Khodn 8. Nguyén téc vé trinh ty gidi
quyét tranh chdp hgp déng xéy dung
duoc quy dinh nhu sau:

o Tén trong cac thoo Taud~ hop déng va cac car- két
Tong gud Tk thuz hign hgpe déng, bao dér o' -h
déng w& hap zég;

o Cée o8& hgp déng cd Tdcn nhiém tu T-uong lugng
Q' Quydt Tronh ohds. Trus-g hop cdc oén hop déng
<1&ng tu Truong lugng doge thi Traonh chéio duge g'd’
QuyET 1m0 g gua ~Oc g'd, trong TGl Trusng mai ~odc
00 A Tre0 guy dnh cla orap ludt.

5
NGHI BINH 37/2015/ND-CP NGAY 22/04/2015
QUY BINH CHI TIET HOP BONG XAY DUNG
Pieu 45, Gidi quyét %
tranh chép hgp
déng x4y dung Khodn1:
o Knig'dl guyés cac rrenh chds Treng gud
=7mh thue hign hop déng xdéy diung, cdc
080 ond TLan thd ~guyés tde wa 7 nh
W gd guydt Tranh chds hop déng x&y
dung duge guy dnh tai Krod- § Digu
146 LuGt X&y dung s& SO/2014/QH3.
6
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NGHI DINH 37/2015/ND-CP NGAY 22/04/2015
QUY PINH CHI TIET HOP BONG XAY DUNG

Pieu 45, Gidai quyét
tranh chép hgp
déng x4y dung

Khodn 2 :

= ¢6 théa thuan gidi = oy oo chis
t8 chuc hozz mii, mot s8 o wrir
nhu ¢z,

2o gidi duzs thye
cla oo xaly e

© tai thoi diém ky két hoac thiét lap sau khi
- C o - A othuse, ot

icla o xd

2- G380 s e e ”
udt; truéng hop q n ¢
nhu saz o 36 thi -z nhdt veoi ket lus -
Qidi.
c) e e ooz ogne xUly e chs
d% -z chiu mét nlia, trif trus -z

e owiy dytg wd domd g hun

NGHI BINH 37/2015/ND-CP NGAY 22/04/2015
QUY PINH CHI TIET HOP BONG XAY DUNG

Pieu 45, Gidi quyét
tranh chép hgp
déng x4y dung Khoan 3:

o Thai hiéu <ndi kign z~20 thd tue Trong

~Gi ~odc thai hidu <ndi kig~ &~ Too a-
O'a quyst Tanm chdo hgo déng xb&y
dung dogc thyc higa —~e20 guy dnh co
& quan cla oodp ludt.
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m MOT SO VAN BE PHAT SINH TRONG THUC TE

1. Tirm kiém thanh vién Ban xd 1y
tranh chap (Adjudicators) & dau?
Ludat surhay Ky su xday dung?

5. Ty l& cac tranh chap duge gidi
quyét béi Ban xir ly tranh chap?

=
)
.
)

2. Ban chat phap ly clua co ché DAB:
thuong lugng, hoa giai hay trong tai,
vy 7

6. Cac dy an vén ngan sach khéng co
khoan muc chi phi danh che viéc Iap va
van hanh Ban xur ly tranh chdp

7. Cac dy an von ODA: co quan quan ly
vin khong déng y thanh Igp DAB thuang
truc, chi lap khi xay ra tranh chap

3. Tinh chat "rang budc” va "chung
tham" cua k&t qua hoat déng cua DAB:
recommendations, findings/ rulings?

4. Ban xu ly tranh chdp co phdi
1& mot didu kign tién t6 tung bat buac
cheo Trong tai hay khéng?

8. Muc luong cho cac thanh vién Ban x(r ly tranh chap
bi gisi han thao muc luong chuyén gia theo quy dinh
cta Nha nuoc nén khong mai dugc ngusi tham gia.

—m PHUONG AN DE XU LY CAC KHO KHAN

01 ‘ hNgh vé DR ~goy kh' Truong Ivgng va sog- thdo haa déng (Cortract Dote!

oz ‘ Ca~ ¢ Accoint ~g Fratity or Offic'al tuorg tw naw déi v Trong 100 v v éc

Pigu 28.5. C.ng cdo dch vy tong ta), ~od g'd va cée phuong thic
Q'd cuyés Trarh chdc thuong g <nde trec guy dint clo 274p ludes,

03

2 asy kér ~oo g la o crd onong ~glo vi quas y Trach ondp vai t-h oot
tnguyen Lo hoo ¢'a wa T -h 18l phas cla tro-g tat Tod ¢8 noa toan rdi

"The DAAB proceeding shall not be deemed to be an arbitration and
the DAAB shall not act as arbitrator(s).”

10
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—m PHUONG AN DE XU LY CAC KHO KHAN (Tiép theo)

04‘ Tly t~uds vac thoa thudn clia cac bé- Ia cngn iina this DB nao ma két gud

cla DB co tm& co g'd tr phdo v rang oudc ~ay Ty nguyén, Tuy ntié- ol o6 ~arg
oudc th ch’ cd giar tri nouw ot thoa thuén hep déng chl khdng mang t-h ocndo v
bér budc nouw et két cud ta onsn cla TA hay Treng 181,

“If the DAAB has given its decision as to o matter in Dispute to both
Parties, and no NOD under this Sub-Clause 21.4.4 has been given by
either Party within 28 days after receiving the DAAB's decision, then
the decision sholl become final and binding on both Parties”,

05 Thei ha dé <-iéu nai Quyé: dnh DR <nae vai thai higu <ndi kign vu viec tai Trong <ai.

11

—m PHUONG AN DE XU LY CAC KHO KHAN (Tiép theo)

06 ‘ Tly theo ting théd™ guyén {seat) ma cd ¢~8 DR ¢d the 1a 8L kign Tén 18 tumg

~ay <ngng. G Vit nam &

‘Fxocept os stated in -2 ost paragroph of 3us-C ause 275
[ssarsfaction witn T-ginee's ceterr-nat'on], in Suk-C ause 217
[Folure to Comply with DAAR's Dec'sio~] gna in Suk-C ause 218 [No
DAAR In P ccel, 1eitne” Pay s1cll e entitled ~o cor-rrence ¢rotrotion
of a D'spute urless ¢ NQD In respect o7 T~at [spute has oee~ given n
gccorconce with tn's S.b-C ause 2144°

12
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07‘

—m PHUONG AN DE XU LY CAC KHO KHAN (Tiép theo)

Hol déng Trong té od b rang cudc odi cuvét dinh cua DB hay <ndng TLy tmudc
VAG 1100 thudin cla odc Bén co gidi ngn t1ar guydnclc HET ™ ~ay <ngng va
viec 4RT™ 80 Trong nguydn tac 2oty Actencmy nhu thé na.

"|Unless sett ed arricoaly, and sukbec: to Sun-C ause 3.7.5 [DisscT s action
witn T~ginee's deter~ ~ation’, Suk-C ause 2144 [Dissar'sfaction witn
DAAR's ceciscnl, Sus-C ause 777 Fa ure to Corply witn 244AR's Jecsion
a~z S.b-Cause 218 [hNo DAAS In Flace], any Dspute ' respect of which
Tre DAAR: cecsion (if anyl has not oecome “nal and 2'~zing s~all oe

fina y settled by nternarone @ 2=c7 oL,

Tre orhitratoris) snoll have fu cowes to ocen up, revew and revise any
caertif cate, dete-m ~atio~ [oTner than o fing ane bind ~g cete -~ nat'en,
nsTLeTon, opinen or va Lation of the Fngineer, ond any sec'sion o' e
CAAR {othe tman a fral and binc'ng cecsion) relevar-t to the Discute.”
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08
09

10
L
12

—m PHUONG AN DE XU LY CAC KHO KHAN (Tiép theo)

Né~ tham khao ky uBing cac Pract ce Note/Guide ~es cudc 18 ¢nd Lién,

hgnign clu siia dé | oot xéy dy-g va N~ &h husng dén gé ch -6
“nnchdt ocndo v cla DR,

B& s.ng guy dina vd oy todn ch’ ol phéng ngla tran~ chiic vao
Trong ch ool xdy oung

Cng orgp cds dy antnanh las D3 1w ddu dy ¢n

Co coché nn nogt v& Long chuyén g'a déi véi t~a-h v'én Bon w0 Iy Tra-h chdap

14
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—m ICC CASE STUDY

1. Arbitration Agreement: Article 20.6 of the Controct Agreement [FIDIC)

2. Suo-couze 20,6 of Lhe FIDIC General Condilions of the Contract

3. e sos obuae most () s gslgrire whatter Lthe DAB Decsion is walid ond kinz g (i)
whar he rray legely ga-L sack reliel ond i) if suzk re s may lege v be gre~ed he mosl os
o bd e gromes urasrn Lhe Croarsioeacss of lhe ress-l cose.

4, ikel, lhe 5o i
Lhe LAg L

ara’
anis -;--:;Iu-_i

cooodes Lhal tha coraions risacired Lader Sab-Clauze 204 cra mel ond Lhal, Lhere’c s

C o HIJ“a L 1al, perzucnl to Suo-Clavse 204, Hespo

decLis uader o corbezloal ch'gelor to

Mg dipaie reging Lo the DAL Decizon” may s orslersc to

7. Inig Lhe sos o

rzaLest inredials comMpliztoe w L | Lr“o D;.b D zion oad (i) core Ldes tha he aos
of lha LAE L in crder to me<z a el aelarminalion on Lhis isaue.

g dcurts the soe ol finds thol () urcsr Hommanan precsedural law, he may
paroracce of its corbaslan ol'gaves urcsr Suo-Clauze 204, e to pay lhe o
Dze'soe. and thas (i) he gse~s it aopopriais to do

9. Inligm of Lhe cogva. Lhe
lhe crocua of BN £
AN s D

srnetlzr of Lhis porlal wdrd corcars Lr“e ig~ for Zla'manl to
SE to ey Lhe mern s

_(')

e Lader Lhe |_;,_

Rel '.: oSS delg "‘eo fal-Ratalatiatata =R wtit=)

'“"'5 [R=Tatiod NE oo dole of poyment

ro e Jole Molooled in the [
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HERN ON
DISPUTE BOARDS

httos: /M www.academia.edu
S52575409/Cherq_on_Disput
e_Boards_by_Cyil_Chern

mmrnm |
from Routleda
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—m INTERNATIONAL CONSTRUCTION: CONTRACTS AND ARBITRATION

1. Jane Jenkins and Simon Stebbings, International Construction Arbitration Law (Kluwer 2013)
2. ohn A mchey aod Troy o

30 Mme G e, The BN Form a2l Dontrac), 3rd, Ed 3 anensl Oxloon 2000)
4

rerncnionn) Songlrucnion Aditeolion Bananooy, (2013

o

Elis Zeker, 2o~ Yielo-s, Secll Cherrers, and Aveeosy owers, PN Domieaniss D aw aned Proe

LTl RTIO)

2 [nforrre

Wionars

Foxel-valkrror nenss a0 Galys-Setiaslion ok, ST — A (Soice for Bros )|

arincar-Yeas o

' ' [T

: ]
Jerery Glover & S men Huohes, {nderstanaing the New BN Bed Book, (Bwes) & Moxwell, 2004)

5

6. 3

7. ohn Uff, Sonsirocnion | ow ime & Yimowell, 2013, 11th EdL)
8

9
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Halk ot
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clicne 7007
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https://iccwbo.org/dispute-resolution-services/dispute-boards/
https://www.fidic.org/node/812
https://dbfederation.org/resources/books
https://www.disputeboard.org/
http://www.adjudication.org/
https://www.sclinternational.org/courses
https://vicmc.vn/dich-vu/phong-ngua-hoa-giai-phan-xu-tranh-chap-db/
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Recor me-~cotions
02 CR Decis'cns?

TeL criolo @ %. NE~ Tmana Ids DB vao thai
Ac usicotors? 01 03 diém ~ao: tU déu du &

Aoy <7 XSy ca Treah chda?
[/
I &m the nao dé l'én ‘©\' &t
k& cooé I'J vl o digL,
Qo v rong Ta hign

28 ki adng vd ning
cén o h <k thuc
coore DASVET ~am?

o

ADR VIETNAM CHAMBERS LLC TRUNG TAM TRONG TAI QUGC TE VIET NAM Vm (C  TRUNG TAM HOA GIAI VIET NAM
INDEPENDENT ARBITRATORS & MEDIATORS TA\ VIETNAM INTERNATIONAL ARBITRATION CENTRE VIETNAM MEDIATION CENTRE

TRAN TRONG CAM ON!

Q & A

TTV. NGUYEN MANH DONG

Pho chi tich | H3I BONG KHOA HOC VIAC
Trong tai vién | VIAC, HIAC & KCAB International
Héa giai vién | VMC, MHJMC, JIMC Kyoto & HIAC Mediation Center

CONG TY THHH PHONG ADR VIET NAM [ADR Vietnom Chaumbers LLE}

Bia chi: LOu .
Phu'

10


mailto:dzung.nguyen@adr.com.vn
http://www.adr.com.vn/
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TRUNG TAM TRONG TAI QUGC TE VIET NAM VN C  TruNG Tam HOA Gl VIET NAM
I \ VIETNAM INTERNATIONAL ARBITRATION CENTRE VIETNAM MEDIATION CENTRE

GIAI QUYET TRANH CHAP XAY DUNG
MOT CACH HOA HAO BANG
HOA GIAI THUONG MAI TAI VIET NAM

ONG PHAN TRONG BAT

A TRUNG TAM TRONG TAI QUGC TE VIET NAM VM C TRUNG TAM HOA GII VIET NAM
I \ VIETNAM INTERNATIONAL ARBITRATION CENTRE VIETNAM MEDIATION CENTRE

KHUYEN KHICH GIAI QUYET TRANH CHAP
TREN TINH THAN THIEN CHi
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PIEU KIEN PHAN XU CAC TRANH CHAP PHAT SINH

< Méu Hop déng FIDIC 1999 >

o DAB - Ban Phan xu tranh chép

s BET2 A8 B EBRE® Jo@rs;

o —LAGAl

o TRIZNG TAI

( Méu Hop déng FIDIC 20172019 >

o DAAB - Ban Phang ngua va Phan xu tranh chdp

TSDLTE AW IDTISS AT LT o0 o Doors

o —AGAl

o TRONG TA

PIEU KIEN PHAN XU CAC TRANH CHAP PHAT SINH

Mét tranh chédp phat sinh theo
Diéu khodn phu 20.7{Khiéu nai cua Nha thau)
hoge 2.5 {Khiéu nai cua Chu déu tu)

< Méu Hop déng FIDIC 1999 > el ;

Tranh chop duoz,mnh a: ot
GE . Xt Dleu khoanphu P

hogic ‘
Mot bén tranh chup khang thoa
mén véi quyét dinh cua BXLTC?
BUGL 4a

. DPiéu khocnphu( .

. lra ..étdinh*
' - Diéukhodnphu «Z .

© L thé Trira LEtdinh s ‘

BUSIC ik |

- btové )
thes gian Trarh chép duce
2 - quyétdinhla cus’

.. coS6t s dégidi ..Ettranh chdp mot
=hoahdo, = - Biéukhodnphu «> Hoa gidi)

Tranh chdp cé duge gidi  ..&t mot| co Tranh chdp
i mhoahdo. - = .27 duoc gidi ..ét

Tranh chép cuéi cing dugc giai quyét béng
Trong tai Quéc té, theo Eidu khodan phu 204

BUQIC

BUQIC 2

BUQC 3

S S A N

> BUGE &

BUOQC 5

—
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PIEU KIEN PHAN XU CAC TRANH CHAP PHAT SINH

— Hoa giai/Amicable settlement

Biamiing  202CAcben 204 MY B Wik BXKTC DAB) 204 Mt Bl 20.6M61 Ban
Bioganhvisn o dphBan  yom xot 1 vanh chlp cotdraming  combiadn
B0TCDAS  LTC(DAB) béovhne Mg g sv phin
0 worm w1 e w rorg
fadey (
Coc Bandran Hoa O MOt cAch hitu o
§ bl vt
BLTC (DAS)
<oy <Blrghy | <ZBngly > 55 oy
- . < 3
BXLTC (DAS Trong bass
| | caqupH ann Tromg b4 Ao
eh am

< Méu Hop déng FIDIC 1999 >

Khoan 20.5 Haa gidi

Khidaco:: -
Londn L0 noi
gidi trudce k

hi

5 srthda -« duge
- omcoOmotsycd gt s

wonk 200 Cae Mo 1 M B
andee |V awDMD Towdn by 1o Dkl
Thacris
#uin
yoen 19 Lo 13w
o » 28w
i | s — e
sy Taowg O 5 Ly 14
g 50 ch

( Méu Hop déng FIDIC 20172019 >

Khodn 21.5 Hoa gidi

Khicod mot ~1:.:
c.h A, ed
gidi trudc k

: téi co thé ducc bdt déu trudce ho:::
wduge tiaara, t
o . dugc thyc hir .

A TRUNG TAM TRONG TAI QUOC TE VIET NAM
I \ VIETNAM INTERNATIONAL ARBITRATION CENTRE

vmc

TRUNG TAM HOA GIAI VIET NAM
VIETNAM MEDIATION CENTRE

HOA GIAI THUONG MAI — PHUONG THUC GIAI QUYET TRANH CHAP
PHU HOP THEO KHUYEN NGHI CUA MAU HOP BONG FIDIC
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2.1. THUC TIEN GIAI QUYET TRANH CHAP XAY DUNG TAI VMC

THONG KE HOAT BONG GIAI QUYET TRANH CHAP XAY DUNG TAI VMC

09w

05 vu hda gidi thanh

03 vu dang tién h&nh

2
”1000 TI paNG L 01 vu chéim dut

2.2. HOA GIAI THUONG MAI - PHUONG THUC GIAI QUYET
TRANH CHAP VOI NHIEU UU DIEM

THU TUC HOA GIAI

v' Tiét kieém thoi gian va chi phi
v' Duy tri quan heé hop tac

v B&o mat théng tin

v'  Cac bén tu dinh doat vé

v' ket qua gidi quyét tranh chdp

Tt Haitz CUNG THANG v' Tilé tu nguyeén thi hanh két qua

héa gidi thanh gan 90%
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2.3. QUY TRINH HOA GIAI THUONG MAI DIEN HINH TAI VMC

-

W NG G man

dot théa
thus~ =&z gidi

S gul oS trinh oy y kise

= TE chuc zao o~ 2+ =&z gid

[

Bat dau

thu tuc
hoa gidi ‘
Chdm dut
thu tuc
Gini dogn: Chudéin bi Bat déu Hoa gidi Giwi doan: Tign hanh hoa gidi hoa giai

9
2.4, CONG NHAN VA THI HANH KET QUA HOA GIAI THANH
VAN BAN KET QUA HOA GIAI THANH
e g e C6 higu Iuc thi hanh theo
i phép ludt dén su
— B Céng nhéan két qua hoa gidi
—— | thénhtheo B Ludt té tung
V| dan sy 2015 (Chuong XXXIIN
Bén A BénB Hoa gidi vién
10
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i tUtht tuc 6 t. -
ciinigidi ta
dich vy két h

What is your preferred method of resolving cross-
border disputes?

2.5. CO CHE PHOI HOP HOA GIAI VA TRONG TAI

Go6i Hoa giai - Trong tai ]

1 tdi tai
v d.

49%

Ngudn: Bdo cdo vé Trong tai quoc té do Trudng Pai hoc
Queen Mary va White & Case thuc hién nam 2018

Quy trinh lign thong
Trong tai - Hoa gidi - Trong tai

11

o Céc bén chon/chidinh Trong tai vién;
o Bau Ch tich Hoi déng Trong tai.

0
VIAC

A
A
-] (-}
2 @ g
2 ] 2
) o
2 < c
© © ©
< < <
= = =
v
v v

(A): C6 yéu cau tién (B): C6 nhu cau sirdung = Thuc hién hanh vi can thiét dé bao luu quyén t6 tung:
hanh Arb-Med-Arb Arb-Med-Arb o Nop phitrong tai;
Tai thoi diém nguyén Trong thdi gian tir lc nép Don T tung ) o L
don ndp don khéi kien khi kién t6i khi thanh lap Hoi e o B don ndp ban ty bao vé.
déng Trong tai trong tai . oh ap Hoi dong Trong tai:

KHOI KIEN 02 ngay 60 ngay ° b hd

60 ngay 02 ngay o ® o

Yéu cau hoa giai |
\

= Ban yéu cau hoa gidi; . . L .

T, Bat dau hoa giai Tién hanh hoa giai

= Ban tra 16i yéu cau hoa giai;

+ N6D phi hoa giaic = Cac bén thda thuan
PP gial chon/chi dinh Hoa gidi vién;

= Thda thuan vé thai gian

danh cho Hoa gidi. = T6 chirc cac phién Hoa giai.

Két thic hoa giai

CO CHE PHOI HOP

HOA GIAI VA TRONG TAI

Tam dimg
6 tung

Tigp tue Céng nhan Dinh chi
16 tung
A
A
)
@
2
o
c
«©
<
=
Khong Hoa Hoa gidi thanh Hoa gidi thanh
gidi thanh mdt phan toan bo

12
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2.5. CO CHE PHOI HOP HOA GIAI VA TRONG TAI

Viéc nop phi trong tai duge thyc hién theo quy dinh tai Diéu 35 Quy tdc t8 tung
trong tai cta VIAC 2017. Viéc ndép phi hoa gidi va chi phi phat sinh dugc thuc hién
theo quy dinh tai Diéu 14 Quy téc hoa gidi coa VMC 2018.

VIAC va/hodc VMC sé& hoan phi trong cdc trusng hop sau:

N s Céng nhan két qua Hoan phi hda gidi
Trt:.:‘;jng Hoigi'c\’/'r:gqnh hoa gidi thanh tai (khéng bao gém phi Hodn phi trong tai
oP : VMC dang ky hoa gidi)
0] v v 15% 30%
(if) v [ x ] 15%

Theo biéu phi
trong tai VIAC
(i Q [ x ] 30%

13
TRUNG TAM TRONG TAI QUGG TE VIET NAM VI C TRUNG TiM HOA GII VIET NAM
I \ VIETNAM INTERNATIONAL ARBITRATION CENTRE VIETNAM MEDIATION CENTRE
TRUNG TAM HOA GIAI VIET NAM {VMC)
Thuoc Trung tam Trong tai Quéc té Viet Nam (VIAC)
14
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HOP DANGS CHAMBERS TRUNG TAM TRONG TAI QUEC TE VIET NAM VNC  Trune rim Hoa ciit viET Nam
m I \ VIETNAM INTERNATIONAL ARBITRATION CENTRE VIETNAM MEDIATION CENTRE

GIAI QUYET TRANH CHAP XAY DUNG
TRONG CAC HOP PONG THEO MAU
FIDIC BANG TRONG TAI THUONG MAI

TTV. BANG XUAN HOP

Gidm déc | HOPDANG'S CHAMBERS
Trong tai vién | Trung tdm Trong tai Quéc té Viet Nam (VIAC)

—m Mot s8 ddc diém cua Hop déng xdy dung theo mdu FIDIC

Cac hgp déng
gia tri tuong doi
l&n, thai gian
dai, du an céng
trinh phuc tap

Chu déu tv va nha
théu dén tu nhimg
quéc gia khde nhau;
Cé thé ¢6 bén thu bo
tham gia nhu ngdin
hang, té chuc tdi trg
AR

Hgp dong dugc
dam phdn ky
ludng, co ché
phan chia rui ro
chi tiét, phuc tap
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—m DAC DIEM TRANH CHAP TRONG HD XAY DUNG THEO MAU FIDIC

g Annva térg Vat

[\
i
[—

Cocd Lt sutrgng ~usc
Ve NUSE ngodi
:/O =

03
@ Ngd- ngl thucng la té-g Ann,
rong MGt 88 T Trusng hop b
o1 tig-g
V&~ dé cndes sine
Trong thai g'on odi

HE s tai lig.,
nhigL., phic tgo

|II§:-

Cruyén gia thudng dugc s
diung dé 7 ah ody wé cac vE- dé

ki thuat, - ~h Todan, gy md hinh

m TRONG TAI LA CO CHE GIAI QUYET TRANH CHAP THONG DUNG

Vi CHO BAU TU VA NHA THAU BEN TU CAC QUAC GIA KHAC NHAU

HETT cé thé cé trong téi

HBTT ¢cé thé nghe céc
vién tu céic quéc gia khac
nhau, do cde bén lya chen

chuyén gia trinh bay, danh
gid cde chimg cur dé trinh
@ HBTT ¢6 thé strdung HBTT linh hogt
ngdn ngl, lugt ap dung
do cdic bén lya chon

B&o mat
vé thua tue:

théng tin
hé so, té tung v.v.
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_|.

Kéo dai tién dé
(extension of time);

Pham vi céng vigc
{scope of work, variation erders), hoan thanh, théi diém ban
chi phi phat sinh;

—m TRONG TAI LA CO CHE GIAI QUYET TRANH CHAP THONG DUNG

Chat lugng, khéi lugng

giao céng trinh.

Van dé tranh chép chuyén
s@u, doi hai kinh nghiém, higu
biét 5au ndi dung hop déng,
luat phap, tép quan trong linh
vuc x8y dung vi duy

1. Phan chia rairo;

2. Bat kha khang;

3. Phgm vi céng viéc;
4, Ban gioo céng trinh.

m TRONG TAI LA CO CHE GIAI QUYET TRANH CHAP THONG DUNG

Nhiéu luét su, trong tai vién,
chuyén gia hdnh nghé nhiéu
ndm chuyén trong linh vyc
x@y dung dé co thé giai
quyét tranh chdp hiéu quag,
duang phap ludt.

Cdc bén chon trong téi vién
phu hgp véi tranh chép.
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—m TRONG TAI LA CO CHE GIAI QUYET TRANH CHAP THONG DUNG

Vi Chd dau tu va Nha thdu dén ta

1 , .. .
bid | cdac quéc gia khac nhau
v Ppw
8 YV T
‘ alll == §~o">
) Y% o ?@
g F I B
B
a o e =01 eyl ong i
) X A 0 lé1 chrg théd, idi
. o aquydl lare o
il ) O1% Giti~, kréng ke dai
@ £ @I auica e G ofo

Vi vdy, ec méu hop ddng cla FIDIC déu lua
chen treng t&i 1& phuang thie gidi guy€t tranh
chdip phét sinh tir hgp ddng
{Biéu 20).

m TRONG TAI LA CO CHE GIAI QUYET TRANH CHAP THONG DUNG

Khung phdp ly vé trong tdi thuong mai tai Viét Nam

LUAT QUY TAC & CAC VU VIEC
TRONG TA| THUC TIEN THUC TIEN
THUONG MAI TRONG TAI PHAT SINH
2010 TAIVIAC
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o Hitu cud, n~an~ g
Y& TG <igm chi ch’

chug n-utrong —a. oo
the orat sint van dé
the tuc, cham &

o Boihdicac o pha
NG tac, tudn —~u hgpe
déng.

o Thuc 76~ v ondis luén

=)

Ban Giai quyét
tranh chap

thuong mai

—m TRONG TAI LA CO CHE GIAI QUYET TRANH CHAP THONG DUNG

a N

o Thuc &~ va <hung
274 Iy déy dU;

Uizig) a1 o GG trin~ 1y choy ké

Ca <TG Bén

< Org hoptac, 2no

‘Q<ET Qs cudi cing,

- /

R

—m MOTSOLUUY

dung,.

éié BAN GIAI QUYET
TRANH CHAP

o S durgadchd can gidi
cuyet tramh chdp trdng

o Céc oon ags Tae Tudin thil
cury trinh dé& Tdng nhdée,

TRONG TAI
THUONG MAI

o S dung cde o chd o sd~ nhu didu
<rod mél trong T tranh ede oy 960
<~dngy cd T

o Tram gadby dl, couyds ngh'én:

o Té&~ dung loi the oo trong 160 party
QUTONGTY

o Hrducg chuyda gia, udm su onl A0,

10
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m KET LUAN

Cdc tranh cndp
x&y dung thucng
pAdc tap

Ban g'di gquyét tranh chép va Trong tdi
thucng mrai 1& céc phuong thuc gidii
guyét thudng dugc su cung, g'di guyét
tranh chdp hiéu gud, ohu nop pndp
ludt va tndng 1€ ngdanh x&y dung.

11
e VIAC mmstsetirne VTG e
TRAN TRONG CAM ON!
TTV. DANG XUAN HQP
Gidm déc | HOPDANG'S CHAMBERS
Trong tai vién | Trung tdm Trong tai Quoc té Viet Nam (VIAC)
TRUNG TAM TRONG TAI QUOC TE VIET NAM [VIAC)
Tee e NG
B o B - 6 Th el
o N o A
12


https://www.facebook.com/viac.vn/
https://www.youtube.com/channel/UCj43JG62mU7pJOu4EMI3KLw?view_as=subscriber
https://independent.academia.edu/VietnamInternationalArbitrationCentreVIAC

Chu dé: Giai quyét tranh chap théng qua Ban xtr ly/phan x tranh chap va trong tai

thwong mai cho cac dw an xay dwng tai Viét Nam — Mét sé6 lwu y quan trong ttr thuc

tién tranh chap

Chuyén gia:

Ong Vii Anh Dwong | Phé Cha tich thwéong truc, Trung tam Trong tai Quéc té Viét

Nam (VIAC)

KTS. Nguyén Thi Duyén | Chu tich Hiép hoi Tw van xay dwng Viét Nam (VECAS),
Trong tai vién Trung tdm Trong tai Quéc té Viét Nam (VIAC);

Ls. Nguyén
vién VIAC;

Manh Diing | Giam dbc Céng ty Luat Dzungsrt & Associates, Trong tai

Ong Phan Trong Pat | Quyén Giam déc Trung tam Hoa giai Viét Nam (VMC) thudc
Trung tam Trong tai Quéc té Viét Nam (VIAC).
Ls. Pang Xuan Hop | Cha tich HopDang’s Chambers, Trong tai vién VIAC;

N&i dung héi dap

STT Noi dung Hoi dap
1 Dw an xay dwng & Viét Nam ma chon Trong tai vién (TTV) ngwei nwéc ngoai thi ¢ rai ro
hay khéng?
Khi chon TTV, can can nhac xem liéu ngwdi nay cé trinh do, kinh nghiém x@ ly
dung van dé tranh chép hay khéng. Quéc tich theo khéng phai la mét van dé quan
trong, néu dat trén ban can hai TTV ma ngudi nwdc ngoai cé nhirng wu diém nbi
trdi hon vé& mat chuyén mén thi dé méi 1a chi tiéu nén dat 1én hang dau.
Ls. Bang Song, ciing can can nhéc khi lwa chon TTV Viét Nam thi cé thé hiéu dwoc vé cac
Xuan Hep | yan hoa cla Viét Nam, nhitng van d& & Viét Nam ma k& ca khi cac bén khong
trinh bay dworc rd, khéng hiéu twéng tan thi thanh vién nwéc ngoai trong HDTT
ciing c6 thé hiéu dwoc nhivng van dé d6. Rai ro I&n nhat co6 thé 1a HDTT khéng
hiéu dung/hiéu ré nhirtng van d& ma ho nhé ra can phai hiéu dé co6 thé dua ra
phan quyét cudi cung.
Ls. Thuec té, da sb cac dw an xay dwng co s& ha tang tai Viét Nam thwdng hop dong
Nguyén chon luat Viét Nam, va TTV nuwéc ngoai sé co hiéu biét vé luat Viet Nam c6 phan
Manh han ché, va day ciing l1a mét cai rdi ro dang can nhac.
Diing
2 | Viéc céac bén trong hop dong str dung DAAB theo FIDIC 2017 c6 nhirng | thé gi dac biét

hon so véi DAB chia FIDIC 1999? C6 nén chuyén cac hgp doéng da ky cé DAB vé DAAB

ngay khéng?

KTS.

T phién ban 2017, FIDIC bd sung chirc ndng phong tranh va ngan nglra cho ban
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Nguyén
Thi Duyén

phan x& tranh chap nén tr& thanh DAAB. Thuc ra. Trong cac mau cla FIDIC
trwdc van cé co ché 1a ban tranh chap thuong true, c6 mot chit chivc nang goi la
ngan ngtra nhwng khong rd va phién ban 2017 da lam rd diéu nay. Trong phan xi
tranh chép theo FIDIC thwéng tranh td tung, nhat [a cac mau hop ddng cda FIDIC

la mau hop ddng cho cac dy an dau thiu quéc té.

M6 hinh cta FIDIC trong cac mau hop déng la co ché gidi quyét tranh chap da
tang. Chung ta cling can phan biét rd rang thé nao 1a khiéu nai va tranh chép, &
phién ban 1999 thi 2 khai niém nay van bj I&n nhwng dén phién ban 2017 da chia
thanh 2 diéu rieng vé& khiéu nai va tranh chap. Khi khéng x& ly dwoc theo quyét
dinh cta cac nha tw van hay dai dién chi dau tw thi sé& dwoc chuyén 1&n ban phan
x@ tranh ch&p. Ban phan x& tranh chap néu cé co ché ngén nglra tr dau thi ho ¢

thé phat hién ra va tham dw, cé nhitng khuyén céo d& moi ngudi cé thé tranh.

Hop dbng dé chuyén tr DAB sang DAAB thi can 2 bén déng y, nhung qua trinh
nay dién ra rat phirc tap. M6 hinh ctia DAAB ciing rat tét nhwng néu hop ddng da
ky ma tiép tuc chuyén thi sé& di kém nhiéu van d& do dé phai can nhic rat kj

lwdng.

Vé co s& phap |y cta Viét Nam khi thwe hién cac quyét dinh cda Ban x@ ly tranh chép va

tinh rang buéc phéap ly véi cac quyét dinh caa Ban xt ly tranh chap

Ls.
Nguyén
Manh
Diing

Luat phap Viét Nam ghi nhan sy tén tai cla co ché gidi quyét tranh chap méi
(Ban phan x@ tranh chép) thé hién rd trong Nghi dinh 37/2015/ND-CP. Trong nghi
dinh d6 thi ciing thé hién ré sw tén trong, théa thuan cac bén cho nén két luan cda
Ban phan x( tranh chap thi vira thé hién y chi ton trong thda thuan, vira thé hién
tinh hiéu lwc rang budc cac bén trong tranh chip. Rang budc theo 2 nghia: (1) Ia
theo co s& phap ly chung la luat hop ddng, theo BLDS Viét Nam va (2) 1a theo
luat chuyén nganh la luat Xay dwng cling nhw Nghj dinh 37. Mét co s& nira dé
chinh 1a hgp dbng, 1a nhirng diéu khoan théa thuan gitra cac bén. M&c du viéc
danh gia tinh chat hop déng khéng chinh xac khi st dung tir hoa gidi nhwng vé
mat co ban noé da thiét lap nhirng nén tang téi thiéu dé duy tri hoat dong cta Ban

phan xt& tranh chap.

Khi cac bén da cé quyét dinh va cac bén thwe hién quyét dinh DAB thi co’ quan kiém tra

c6 quyén phu quyét quyét dinh cia DAB niva hay khéng?

DAB la mét co ché giai quyét tranh chip dwoc cac bén tw nguyén thda thuan phu
hop véi quy dinh cha phap luat va né co gia tri rang budc dbi véi cac bén nhu 1a
thda thuan hop ddng nhung né khéng phai la quyét dinh ctia mét co quan tai
phan nhw 14 trong tai, tda an. Do d6, co quan kiém tra hay la thanh tra van c6

nhirng sy xem xét khac nhau.
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Chung ta phai xac dinh Ban x& ly tranh chép theo Nghj dinh 37 c6 phai la Ban x&
ly theo FIDIC khéng. Chiing ta c6 thé khang dinh, vi hop ddng cla chang ta ky
theo FIDIC thi ching ta phai theo ban chat ctia hop déng ma ching ta da ky. Vi

KTS hai bén cung ky, cing thda thuan nén khoéng thé 4p mét cai hoa gidi vao day

Nguyén
Thi Duyén

duwoc. Do vay, ching téi nght rang, déi véi phan vén cia Nha nwéc thi dwoc quan
ly rat k§. Trong mét hanh lang rat 1a k§, ké ca la cé cho phép chi khoan nay hay
khong, hién nay toi khong thay bat ky quy dinh nao lién quan dén Ban x{& ly cta
FIDIC c&, do d6 khang dinh la rat vwéng méc. Kinh nghiém khi di cac hoi thdo
quéc té véi ban lanh dao cla FIDIC, vi du déi véi Indonesia khi mudn ding DAB

cho cac vén ctiia ODA bat budc phai dwa vao sra dbi luat Xay dwng.

Mét trong nhipng van dé thwéng gap phai trong thau thi cong 1a can dam bao khoan tién
bao lanh thwc hién hop dong khong bi cha dau tw thao khoa khi chwa dwoc phép, hoac
buéc thanh toan tién cho nha thau, nhét la khi con dang tranh cii. Néu ra trong tai hay ra
Tda an thi cé thé yéu cau bién phap khan cap tam thi, vay ra DAB cé thé thwc hién viéc

nay khéng?

DAB la mét phwong thirc giai quyét do cac bén ty thiét ké ra va DAB sé dwoc lam
bat ky diéu gi ma cac bén trao cho ho. Khéng can phai st dung dén luat phap vi
hién chwa cé quy dinh cu thé nén phai quan tam dén nodi dung hop ddng. Do vay,
cac bén can phai doc lai trong hop ddng xem minh c6 trao cho DAB quyén gi hay

Ls.Bang | 6ng2

Xuéan Hop . . ) o
Vi du trong trwéng hop cac bén da dong y véi nhau rang néu DAB cam thay can

ap dung BPKCTT thi c&r 4p dung hodc sé& ra mét quyét dinh dd, thi phai xem hop
ddng da trao quyén day cho DAB hay chwa. Sau khi DAB ra lénh dd, cac bén van
c6 thé, trong vong 28 ngay, khdng chap nhan thi hanh quyét dinh d6.

Noi dung hop déng la vé mét co ché giai quyét tranh chdp méi, va né khéng chi
c6 trong hop déng FIDIC. Néu nhw khéng &p dung theo mau cda FIDIC thi van cé
thé st dung co ché giai quyét tranh chép cta FIDIC. Trong mau cla FIDIC c6 quy
dinh yéu cau mét bén thanh toan ngay moét khoan tién tam thdi, gn nhw la mot
Ls. BPKCTT. Do vay, c4c bén hoan toan cé thé yéu cau Ban x& ly tranh chap thwc
Nguyén hién quy dinh d6. Nhwng t6i khong thay bat cr diéu nao trong quy dinh cta FIDIC
Manh cho phép Ban x ly tranh chip dwoc hanh x& giébng nhw moét HDTT khi yéu cau
Diing phong tda tai khoan cta 2 bén tranh chip chir chwa néi dén bén th&r 3. Vi vay toi

nght d6 khéng phai chirc nang clia Ban phan x& tranh chép.

Trong truéng hop DAB yéu cdu mét bén thanh toan mét khoan tién tam thei cho
bén kia ma khong dwoc thwe hién thi cac bén tranh chép tai thoi diém d6 da co

quyén dwa ra HDTT dé& HDTT dwa ra mot phan quyét tam thdi dé& x&r ly van dé
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KCTT d6 cht khéng can phai ché dén khi cé tranh chap phat sinh cubi cuing thi
muw®&i mang ra trong tai.
6 | C6 can thiét phai stra déi Nghi dinh 37/2015/NB-CP quy dinh chi tiét vé hop déng xay
dwng trong viéc quy dinh ban chat cua phwong thirc DAB tai Viét Nam hay khéng? Bé&i vi
theo quy dinh hién nay thi phwong thirc DAB dang dwoc hiéu nhw mét phwong thirc hoa
giai, tuy nhién theo quan diém theo FIDIC néi chung thi ban chat cia DAB la hoan toan
khac so véi phwong thirc hoa giai.
Toi nght réng cac co quan xay dwng/quan Iy xay dwng thi cling dang xem xét.
Nghi dinh 37/2015/ND-CP 1am cu thé mét sb didu cda luat xay dwng va trong luat
xay dwng thi co ché gidi quyét tranh chép, quy dinh néu cac bén khéng tw thwong

KTS. lwong dwoc thi chi cé con dwdng hoa gidi, trong tai, tda an. Toi hiéu réng, truwdc

Nguyén day khi Ban x@& ly tranh chap phai quy dinh ra hoa giai thi méi pht hop véi quy

Thi Duyén | dinh phap luat, thé nhwng lai khéng dung véi ban chét ctia hop déng FIDIC hodc
la mét mau DAB nao khac thi toi chwa dwoc biét. Thé nén ching ta can phai lam
rd, ma ngay ca hoa giai thi bay gi® cling khéng phu hop nira rdi, vi vay téi nghi
chéc chan phai xem xét van dé nay.

7 | Céc tiéu chi can c6 caathanh vién Ban xt ly tranh chap la gi? C6 giéng véi trong tai vién
khong? Khi lwa chon thi can lwu y gi dé tim dwoc thanh vién phu hop?

H6i déng trong tai giai quyét tranh chap gan giéng nhw thdm phan, xem xét chirng ct va
quy dinh phap luat, DAB thi giai quyét tranh chap nhw thé nao, Pham vi c6 giéng nhw vay
khéng?
Tiéu chi chung dau tién |a mét ngwoi phai c6 kinh nghiém trong linh vuc ma nha
KTS. thau dang tranh chép, tht hai 1a phai rat hiéu ngdn ng ctia hop déng, phai ndm
Nguyén rd ban chét hop dong cta FIDIC dé c6 thé tré thanh Ban x& ly. Th& ba, méi td
Thi Duyén | chirc c6 thé c6 mét tiéu chi riéng tuy nhién van phai dap &ng nhitng tiéu chi
chung dwoc dwa ra nhw trén, dac biét 1a phai thu hiéu ngdn ngir ctia hop déng.
Phu luc cta hop déng mau FIDIC c6 mau vé cac tha tuc DAB, néu dung ding
mau dé thi DAB sé& c6 toan quyén dwoc dwa ra quyét dinh vé tat ca cac van dé vé
Ls. Dang | tha tuc, chirng ctv, chuyén gia v.v. Va thuéng DAB sé cé quyét dinh vé thi tuc dé
Xuan Hep | quy dinh vé tha tuc trong qua trinh phan xt tai DAB. Ban chéat thi van dé ching
ct ciing khoéng khac gi thda thuan trong tai, cAc bén hoan toan cé thé théa thuan
tat ca nhirng diéu nay trong DAB.
8 | Cha dau tw dé nghi hoa giai tai trung tam hoa giai c6 khién cho cha dau tw & thé dwéi

khéng? Cé cach nao dé trung tam hoa giai gitip cac bén hoa giai dwoc ma khong cé viéc
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mét bén phai mé |&i trwéc dan t&i viéc hoi 1ép vé trong hoa giai khong?
Ta nén lam rd & sw khac biét & viéc cac bén tranh chép lo ngai la khi ho dwa ra dé&
Ls. nghi hoa gidi dau tién thi ho sé & thé yéu hon. Tuy nhién, cach cia VMC dang
Nguyén lam hién nay 1a 1 bén tranh chép c6 thé théng bao cho VMC va bén VMC sé& gwi
Manh thdng b&o cho bén con lai moi tham gia qua trinh hoa giai. Nhw vay thi sé khéng
Diing c6 bén nao goi la ndm & thé yéu ma déu tham gia hoa gidi v&i tw cach, vi thé
ngang nhau.

9 | Vi du trong trwong hop, hét thei han phan déi quyét dinh cha ban giai quyét tranh chap
va cac bén ciing khong cé y kién phan déi quyét dinh cta ban giai quyét tranh chép, thi
quyét dinh d6 c¢6 dwoc nghiém nhién rang buéc thwe hién cha cac bén khdong? Néu sau
dé, mét trong cac bén thay déi y kién khong thwe hién theo quyét dinh cta ban giai quyét
tranh chap ma yéu cau khéi kién ra Toa an hodc trong tai (con th&i hiéu khéi kién) thi co
dwoc khdong? Hay néi khac di 1a quyét dinh cta ban giai quyét tranh chap c6 hiéu lwc
rang budc nhw 1a quyét dinh cta Trong tai hodc Toa an hay khéng?

Van dé phap ly hién van chwa duoc quy dinh, do d6 vAn mang lai nhiéu rdi ro va
lo 1&ng, khi di vao sau hon thi sé& nady sinh nhiéu van dé. Khi ma hai bén théa
(TS, thL’Jén vé’i’ n'hau, hoan toan 1a dan sw, hai bérr théng nhat thi anh phai theo sw
Nguyén thong nhat ay. Twong sw, sau’khi DAB 'ra guyét dinh dwa trén cac théa thL'Jén deé
Thi Duyen ma cac bén khéng cé phan déi thi quyét dinh sé m’ang tinh rang budc. Néu qu’a
thoi gian d6 méi dwa ra khéi kién thi HDTT chi quyét dinh cac bén thwc thi quyét
dinh mang tinh rang budc 4y ma thdi. Thé nhwng néu khéng cé quy dinh phap Iy
vé DAB, thi van c6 thé tré thanh géc ré cho nhirng van dé c6 thé phat sinh.
Néu nhw cac bén da ky HD, dé 1a HD FIDIC thi mau HD d6 dwoc xem nhw mot
phan cta HD do cac bén tw thda thuan. Va néu no khong trai véi bat ky quy dinh
nao, diéu cAm cla phap luat thi nghiém nhién la c6 gia tri phap ly. & HD mau
Ls. . FIDIC, cac bén da vo hinh chung thda thuan gi¢i han thAdm quyén cta HDTT, tic
Nguyen la nhitng v&n d& gi ma DAB da quyét dinh Ia cudi cling va rang budc, khdng bén
Manh nao khiéu nai thi HDTT khong c6 thdm quyén xem lai niva.
Dﬁng % 2 3. N A o ~ A
Cé&c bén van c6 thé ra trong tai trong 2 trvdng hop sau: (1) mét hoac cac bén dwa
ra théng bao khong ddng y véi DAB va (2) khéng bén nao dwa ra phan dbi trong
ding thdi han nhung sau d6 1 hodc cac bén khong thwe hién cac quyét dinh do.
10 | Viéc lwa chon thanh vién DB phai tuan theo nhirng quy dinh nao ctia Luat phap Viét Nam.

CO phai tuan tha Luat dau thau khong? vi sao?

KTS. Theo t6i, dw thdo hgp déng trong hd so mai thau [a mét phan quan trong, néu dy

Nguyén thdo hop déng khong c6 DB thi sé khong c6 DB trong hop ddng. Tuy nhién, trong
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Thi Duyén

trwdng hop cé DB thi can xem xét. T6i |y vi du trong cac hd so moi thau cta cac
6 chire qudc té déu nhan manh, trudng hop DB khéng dwoc dung thi can c6 sw
tw van dbi v&i cac td chire tai chinh, trwong hop cé st dung DB thi can phai co
tha tuc tién dau thadu dé cho cac nha thau biét. Theo t6i, phap luat dau thau chi
quy dinh ngudn vén cta dau tw cdng, cac ngudn vén tr nha nwéc, con dau tw tw
nhan thi luat chwa quy dinh cu thé. Tuy nhién, ré rang théng thwdng moi ngudi st
dung hop déng FIDIC ma khong chi trong tdi diéu do, cho nén can phai can nhic
ngudn vén nao dwoc phap luat cho phép va khi st dung nhitng ngudn vén dé sé

gap kho khan gi.

11

Néu trong hop dong quy dinh rang Bén A tr bé quyén khiéu nai, khiéu kién dwéi bat ké

hinh thirc ndo, thi khi B&n B vi pham Bén A cé dwoc khiéu nai, khiéu kién khdng? Trong

Tai, Toa An thwong nhin nhan cac diéu khoan tir bé quyén nay nhw thé nao b&i 1 bén co

loi thé thwong mai hon thwong dwa cac diéu khoan nay vao Hop dong dé ép bén con lai

tr bé cac quyén chinh dang cua minh.

Ls. Pang

Xuan Hop

Theo t6i, 1 bén c6 dwoc tr bd quyén hay khéng phu thudc vao 2 thir: thir nhat 1a
luat 4p dung; tht hai Ia quyén cu thé d6 Ia quyén gi va phap luat quy dinh vé
quyén dé nhw thé nao. Vi du nhw phap luat quy dinh: “triv khi cac bén cé thda
thuan khac, bén A dwoc quyén...”, trudng hop nay cac bén dwoc quyén tr bo
quyén cta minh. Néu phap luat khéng quy dinh nhw vay thi can phai nghién ctu
ky tinh than cda diéu luat dé méi c6 thé két luan dwoc cac bén dwoc phép tir bd
quyén hay khéng. Khdng chi trong linh virc xay dwng, trong linh viec M&A ciing
xuét hién quyén tir bd phiéu, cd déng c6 cbé phan nhung khong bd phiéu c6 thé

anh huéng tdi quyén loi cong ty. Do d6, can phai lwu y hai van dé trén.

12

O VN khéng c6 diéu kién tién t6 tung trong tai nao ngoai diéu kién vé thoa thuan trong tai;

tuy nhién, néu tha tuc trong tai khéng thwe hién theo thoa thuan cta cac bén thi cé thé la

nguy co huy PQTT, néu khdng thwc hién cac bwéc da thoa thuan trwéc khi khéi kién

trong tai thi sé la rdi ro I&n. Xin luat sw giai dap thém. cam on nhiéu.

D4 tirng c6 mot ban &n cla toa 4n Ha Noi vé van dé hay phan quyét trong tai do
HDTT da khong dé cho céc bén tién hanh giai quyét tranh chép theo dung nhw da
thda thuan trong hop ddng. Tuy nhién, da phan quan diém ctia HDTT cho rang rai
ro dé 1a cé nhung khéng nhiéu va cac quan diém d6 ciing la khéng chinh théng.
Hién nay c6 mét van ban luat duy nhéat diéu chinh qué trinh té tung trong tai la
Luat trong tai thwong mai 2010, trong dé diéu kién tién quyét dé cac bén giai
quyét tranh chép tai trong tai thwong mai 1a cé théa thuan trong tai. Quy dinh hién
nay la dwa trén co s& luat thanh van va tir thyc tién té tung trong tai tai VIAC,
didu nay c6 thé thay déi néu c6 moét an lé cla toa cong nhan néu thda thuan khac

trwdc d6 cla cac bén thi HDTT sé& khong c6 thdm quyén xét x&. Tuy nhién hién
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nay van chwa cé an lé ndo nhw vay nén khong thé két luan day 1a mét rai ro 16n
ddi v&i cac bén. Mac du vay nhung diéu nay ciing khéng ngén chan kha ndng bén
con lai c6 quyén kién vi da vi pham thda thuan trong hop ddng, cu thé & viéc
khéng chiu thwong lwong hoa gidi ma da dem ra trong tai. Tuy vay, rat khé dé
chng minh thiét hai ctia mét bén khi vi pham nhirng thda thuan nay dé dem ra
khai kién. Cac van dé& nay theo quan didm cua t6i chi xay ra & Viét Nam. O céc
quéc gia khac, hiy phan quyét trong tai khdng con 1a rdi ro niva ma da tré thanh
thwc tién phap ly, cac bén budc phai thwe hién céc thd tuc tién td tung trong hop

ddng, da co phan quyét ctia ICC ghi nhan vé trwéng hop nay.

13

Thi han DB giai quyét tranh chap cé bj tinh vao th&i hiéu khéi kién hay khéng?

Théi han trong quy trinh ctia DAB c6 mét thei han cwe ky quan trong: khi DAB
dwa ra quyét dinh cia minh, cac bén cé 28 ngay dé dwa ra thdong bao khéng déng
y v&i quyét dinh cta DAB. Theo cach hiéu cta phap luat Viét Nam thi day duoc
coi 1a thoi han dé khiéu nai quyét dinh cia DAB, nhuwng khong duoc tinh 1a thoi
hiéu khéi kién trong tai. Téi khéng cho rang thei han nay trung 1&p va dwoc tinh
vao thi hiéu khéi kién ra trong tai thwong mai. Thoi hiéu khéi kién ra toa an hoac

trong tai rat phire tap, tiy vao tirng hop déng, hd so vu viéc cu thé.

14

Ban xt ly tranh chap khong phai la té tung; nhwng quyét dinh cta DAB lai c6 thé bj coi la

rang budc chung thadm céac bén thi qua ruai ro; téi nghi ti 1&é gvi thong bao khdng thoa man

vé&i quyét dinh DAB |a rat nhiéu. thé cé nghia lan giai quyét tai DAB hau nhw chang c6 y

nghia nhiéu, tén kém chi phi. Xin chi Duyén va cac chuyén gia trao déi thém xem c6 céach

nao g& khong.

KTS.
Nguyén
Thi Duyén

Co ché DAB ban hanh cho d4u thau quédc té Ia nhdm tranh nhirng kién tung khi
gidi quyét tranh chap vi tinh chét phic tap tb tung. Tuy nhién co ché nay sé la tét
trong céac trwdng hop: c6 phép luat quy dinh cu thé, c6 chuyén gia, luat sw chuyén
sau xt ly van dé. Co ché cta FIDIC |a co ché da tang. Tat ca cac khiéu nai sé
dugc x ly trwde, néu khéng dwoc sé chuyén thanh x& ly tranh chap. Nhirng
tranh chap dé sé dwoc DAB x{ ly. Vi tinh chat dan sy cda tranh chap nén trong
trwdng hop cac bén thda thuan thi sé cé sy rang budc gitba cac bén. Mac du vay
nhwng van cé nhiéu trwong hop chwa dén han 28 ngay, cac bén da khiéu nai
quyét dinh cta DAB. Nhw t6i vira néi, DAB chi hiéu qua néu cac bén than thién,

cung nhau giai quyét.

Ls.
Nguyén
Manh
Diing

M&i mdt ADR déu xuat phét tlr nhu cau cha cac bén, phi hop véi déc thi cda linh
vie kinh doanh d6 nén khé cé thé néi rang ti 1& rdi ro ctia DAB la cao va khéng
hiéu qua, b&i néu nhw vay thi DAB da khong ton tai va phat trién manh nhw ngay

nay. Téi cling déng y v&i chi Duyén rdng DAB chi hiéu qua khi ton tai trong mot




STT

Noi dung Héi dap

moi trwdng ddy dd vé phap luat, nhan sw, va sw thién chi cta cac bén.

Mét diém nira, nhw anh Hop néi, tranh chap xay dwng rat phirc tap. Néu cac bén
lwa chon mét hinh thirc ADR nao trwdc khi dua téi HDTT thi didu d6 khong chi co
lgi cho HDTT va con giup ich cac bén. DAB c¢6 thé khéng gidi quyét triét dé tranh
chap nhung cé thé giai quyét tirng phan cua tranh chép béi théng thuwdng cac bén
sé khiéu nai mot phan quyét dinh ctia DAB. Nhitng phan quyét dinh bi khiéu nai
do c6 thé tiép tuc dwoce xt ly khi dem ra tha tuc té tung tiép theo. Hon niva, quyét
dinh cta DAB dwoc coi la bang chirng trwdc trong tai bdi trong cac vu kién xay
dwng, HDTT can trwng cau y kién cla chuyén gia. Tuy nhién theo cac vu kién toi
da ching kién va t thyce tién giadi quyét tranh chap cta ICC, HDTT khéng can
trwng cau y kién cla chuyén gia niva. Vi vay, khéng nén nham Ian “final & binding”

trong quyét dinh ctia DAB véi “final &binding” trong phan quyét trong tai.

15

Quyét dinh cta DAB rang buéc 1 Bén phai thanh toan dén bu 1 khoan chi phi cho Bén kia.

Vay hai Bén c6 can phai ky 1 phu luc hop déng dé thwc hién Quyét dinh d6 khong hay

Quyét dinh dé ban than né da la 1 phan cta Hop déng?

KTS.
Nguyén
Thi Duyén

Trong hop déng FIDIC khi cac bén da lwa chon DAB thi quyét dinh ciia DAB sé
rang budc cac bén. Va trong trwdng hop moét bén khéng ddng y va dem ra trong
tai thi trong tai cling sé& yéu cau cac bén thyc hién theo quyét dinh cia DAB. Tuy
nhién déi v&i van dé vén dau tw cong, do khéng cé quy dinh cu thé nén sé c6 ri

ro d6i v&i van dé nay. Cac bén can luwu y.

Ls. Pang
Xuén Hop

Toi nghi vé mét logic thi quyét dinh cta DAB da 1a mét phan cta hop ddng vi cac
bén da ky vao hop dbng, déng y v&i quyét dinh cia DAB. Nhw vay néu trong
trwdng hop 1 bén khong chiu thanh toan phi theo quyét dinh ctia DAB thi sé& dwoc
coi la vi pham hop ddng. V& mét tha tuc thanh toan thi cac bén c6 thé ky thém cac
phu luc khac.

16

Hoa giai c6 thé thwc hién & bat cr giai doan nao va tham chi két qua hoa giai con co thé

nh& Toa an cwdng ché. Nha thau ching téi thwong gap phai van dé lac déi chiéu cong

no thi cdt cling dong y ky vao déi chiéu; nhwng ch® mai chwa dworc thanh toan; khéi kién

thi ching téi chwa thay thoai mai, néi thang la chwa dam. Vay nha thau chang téi c6 thé

hoa giai dé ra bién ban déi chiéu cdng no dé sau c6 thé nhe& Toa budc cdt thanh toan

khéng?

T thye tién c6 thé thay mot sé nha thdu van e ngai van dé nay. Vé mét phap
Ong Phan luat, da cé khung phap luat vé hoa gidi thwong mai (Chuwong ‘XXXIII BLDS) lam
Trong Dat bé d& cho hoa giai thwong mai,dwoc phap luat thira nhan va day du quy dinh. Va

thwe té thi két qua sau khi hoa giai thanh c6 nhirng trwong hop hoa giai 1000 ty

nhwng hoa gidi thanh duéi 1000 ty la binh thuwdng, cac bén hoan toan cé thé




STT Noi dung Héi dap
dung cac quy dinh cau phap luat dé trd 1&i cho cac bén thanh tra kiém tra. Vi
phwong thirc hoa gidi la méi, hoa gidi khéng ra van ban la decesion ma la van
ban hoa giai thanh ghi nhan két qua hoa gidi cac bén. Hoa gidi 1a mét phwong
thire than thién va két qua hoa giai thanh cling la “final &binding”, nghia la ciing
rang budc cac bén.

17 | Déi vé&i Dw an vén ngan sach, véc xac dinh chi phi chi tra cho thanh vién DB c6 bi rang
budc béi cac quy dinh cua Viét Nam vé quan |y chi phi khéng? Vi du théng tw 02 cta Bd
lao dong thwong binh xa hdi quy dinh me lwong téi da cta chuyén gia VIét Nam & 60
triéu VND/thang.

Hién nay do chwa c6 quy dinh v& van dé& nay nén khong thé tra I&i chic chan.
Liéu chuyén gia cho DB c6 dwoc cong nhan khéng ciing 1a mét van dé can lwu y.
(TS Néu khéng c6 chuyén gia gidi trong hoat déng dau thau thi khéng thé x& ly dwoc
N '; tranh chap. Tuy nhién vi khéng cé quy dinh cia phéap luat nén ciing khéng cé
guyen A R > 7 ~ . « K X 7 A X
Thi DuVE nguon chi phi dé tra cho cac chuyén gia. Tiép theo, néu c6 hgp dong tw van
i Duyén . . s ;
P chuyén gia trong dau thau thi rat 9ang budc, can cé danh sach chuyén gia tiem
ndng ngay trong hop déng. Néu &p dung quy dinh ctia BLDTBXH ma dwoc Bo
ddng y thi téi cho rang la duorc.

18 | Theo quy dinh Phép luat hién hanh thi Cha dau tw c¢6 da thdm quyén dé tw lwa chon, phé
duyét danh séach thanh vién, dw toan chi phi dé ky két hop ddng véi cac thanh vién nay
lam co’ s& thwe hién va thanh toan khdng? Hay phai trinh cap nao trwéc khi thwe hién?
KTS. Déi v&i cac dy an c6 ngudn vdn ddu tw cong thi can lwu y: chi phi vao nhirtng muc
Nguyén gi va trong nhixng muc chi phi dé thi khéng cé chi phi cho DB. Do vay tb6i nghi I1a
Thi Duyén | khéng phé duyét duwgc

19 | Thuwc tién co ti 1é khoang bao nhiéu tranh chap da giai quyét thanh céng bang DAB cho
cac dw an & VN; va cac thanh vién Ban xtr ly tranh chap nao da xt ly thanh cong dé
ching téi tham khao.

Khéng thé danh gia chinh xac dwoc vandé nay. Trong qué trinh tap huén vé hop
KTS. ddng FIDIC toi thay c6 rat nhiéu hop déng I&n trong cac dw an ODA c6 lién quan
Nguyén t&i van dé nay tuy nhién chwa téi & mirc do thanh lap. Cac bén ciing c6 trwdng
ThiDuyén | hop ky lai phu luc vé viéc khoéng thanh Iap DB niva. V& sé lvong cac vu thanh
cobng thén qua DB thi tdi khéng c6 sé liéu.
21 | Ng6n ngir hop dong tiéng Viét, va ngdén ngir trong tai |a tiéng Anh, minh sé xtr |i thé nao

trong trwong hop c6 tranh chap?




STT Noi dung Héi dap

Ngén ngilr trong tai la tiéng Anh thi HDTT sé quyét dinh da sé tai liéu bang tiéng
Anh. Tuy nhién néu cac bén thda thuan dwoc vé sb lwong tai liéu can thiét phai
Ls. Ding dich sang tif‘ang Anh va I—llDTT thay hop ly va dong y thi van sé c<~5 trwong hop tai
Xuan 'qu |iél,’l c0 ca tieng Anh va tiéng Viét. Va trong tru’(yr?g hop ca HDTT‘Ién cac l?én tranh
chap la ngwoi Viét, mac du ngbn nglr ban dau trong hgp dong la tiéeng Anh,
nhwng cac bén thda thuan lai s dung tiéng Viét thi HDTT van déng y st dung

tiéng Viét.

*Tuyén bé bao lwu:

Tai lidu Héi thdo truc tuyén “Piéu khoan gidi quyét tranh chdp da tang (multi-tiered
dispute resolution clause) — Cac van dé thuc tién va cdc phwong dn xi ly” nay duoc
duoc déng tai trén trang théng tin dién tdr chinh thic cda VIAC méi muc tiéu cung cép thong
tin co gia trj tham khdo déi véi Trong tai vién, cac bén tranh chép, nhing nguoi tham gia té
tung trong tai theo Quy tdc té tung trong tai cda VIAC ciing nhw nhiing ngudi dang nghién
ctru va tim hiéu vé phuong thic trong tai thuong mai. Cac néi dung duroc cung cép trong tai
liéu nay phén &nh quan diém cua ca nhan dién gig trong khuén khé héi thdo, moi sw dén
chiéu, trich dan ter bén ther ba bat ky dén tai liéu nay déu khéng cé gia trj va khéng duoc
VIAC thira nhan.




