TAI LIEU HOI THAO

PHONG NGUA & GIAI QUYET
TRANH CHAP PHAT SINH TU

CAC DU AN POI TAC
CONG - TU (PPP) TAI VIET NAM
THONG QUA HOA GIAI & TRONG TAI

Ha N&i | Thu Nam, ngdy 29 thang 09 ndm 2022



CHUONG TRINH

HOQI THAO PHONG NGUA VA GIAI QUYET TRANH CHAP PHAT SINH TU CAC DU AN
POI TAC CONG TU TAI VIET NAM THONG QUA HOA GIAI VA TRONG TAI

Ha No6i | Tht Nam, ngay 29 thang 09 nam 2022

Thoi gian Noi dung

Phat bi¢u khai mac
TS. Vii Tién Lc — Chii tich Trung tam Trong tai Quoc té Viét Nam (VIAC),

08:30 — 08:45 , , , , . .
Dai bieu Quoc hoi, Uy vién Uy Ban kinh té cua Quoc hoi
Ba Lai Thi Vin Anh — Phé Vu truéng Vu Phdp ludt Quéc té, B Tw phdp
Khai quat vé Khung phap ly cia Viét Nam vé PPP

08:45 - 09:05 ) . ] .
Ba Vii Quynh Lé — Pho Cuc truong Cuc Quan ly Dau thau, Bo Ké hoach va Pau tw
Khai quat vé Hop dong ddi tic cong tw va dic diém cia quan hé giira Nha nuwéc
va Nha diu tw trong hop dong

09:05 - 09:25 ,
PGS. TS. Pham Duy Nghia — Giang vién cao cdp Truong Chinh sach cong & Quan
ly Fulbright (FSPPM), Trong tai vién VIAC
Nhirng bién phap phong ngira, quan ly va giai quyét tranh chip phat sinh tir
cac dy 4n ddi tac cong tw theo quy dinh ciia phap luat Viét Nam

09:25 - 09:45 B ] )
Ls. Nguyeén Manh Diing — Giam doc Cong ty Ludt TNHH Tuw van Déc lgp (Dzungsrt
& Associates), Trong tai viéen VIAC

09:45-10:00 | Nghi giira gio
Mot s6 thong tin vé nguy co phat sinh tranh chip dau tw quoc té tir cac dw an
PPP va khuyén nghi d6i véi cic co quan cé tham quyén khi dam phan, ky két

10:00 - 10:20 hop ddng PPP
Ba Lai Thi Vin Anh — Phé Vy truéng Vu Phdp ludt Quéc té, Bé Tu phdp
Phong ngira va Giai quyét tranh chap phat sinh trong hoat dong diu tu theo
hinh thirc PPP — Kinh nghi¢m quéc té

10:20-10:40 | ) , ,
Ong Phan Vinh Quang — Qudn ly Dy an AEO, Co quan Hop tdc Phat trién Quoc
té Hoa Ky (USAID)
Phién Thao luan va Héi dap

10:40-11:25 | pigy phéi boi: Ong Vii Anh Duwong, Phé Chii tich kiém Tong Thu ky Trung tam
Trong tai Quoc té Viét Nam (VIAC)

11:25 Bé mac
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BO KE HOACH VA DAU TU
CUC QUAN LY PAU THAU

Khung phap 1y ciia Viét Nam vé Pau tu theo
phwong thirc ddi tac cong tu (PPP)

Trinh bay: Vi Quynh Lé
Ph6 Cuc truéng Cuc Quién |y d4u thiu

vs&ﬁ%ﬁ(@ NOI DUNG

Parinership

A. Tong quan vé dau tu PPP

B. Thanh lap DNDA, Hep dong

dw 4n PPP, Giai quyét tranh chip

C. Van dé dat ra véi nha dau tu vé
moi quan hé ho’p dong PPP




A. Tong quan vé dau tu PPP

“»'«fié"(? Khung phap ly vé PPP

LUAT PPP
(C6 higu Iye tir
01/01/2021)

Nghi dinh s6
28/2021/ND-CP

(c6 hiéu lyc tir
26/3/2021)

Nghi dinh sb
35/2021/ND-CP

(c6 hiéu luc tir
29/3/2021)

Nghi dinh s6
69/2019/ND-CP

(quy dinh vé thanh
toan dy an BT)

Thong tw 09/2022/TT-BGTVT
Thong tu ctia Bo Giao thong Van tai vé viée
08/2021/TT-BTC hudéng dan mot s6 ndi dung vé

Hudng dan sit phuong phap, tiéu chudn danh gia
dung khoan thu hd so dy thau lwa chon nha dau tu
chi trong qua theo phuong thirc d6i tac cong tu
trinh Iya chon va mau loai hop dong xdy dung -
nha dau tu kinh doanh - chuyén giao thugc

nganh giao thong van tai

Théng tu
09/2021/TT-BKHDT
Hudng dn Iya chon
nha dau tu thyc hién

du &n ddu tu theo
phuong thire ddi tac
cdng tu dy an dau tu
¢6 sir dung dét

Thong tu
10/2022/TT-
BKHDT cua By Ké
hoach va Pau tu

29/09/2022
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pu,,ui.ﬁ:;;m( 2. Linh vue dau tu PPP (Khoan 1 Diéu 4 Luat PPP)

Giao thong

Y&, 4+ f UNHVyC
gido duc - dao tao ‘ PAUTU

Ha tang cong nghé

Thuy lgi, cung cép nudc
sach, thodt nudc va xur ly
chat thai

Luéi dién, nha
may dién

thong tin J
5
"’(@ 3. Quy mé dau tu PPP (Khoin 2 Diéu 4 Luat PPP)
QuY M0 DAU TU
@

Téi thiéu 100 ty
D3 véi dy an & dia ban ¢6
diéu kién kinh té - xa hoi

kho khan, dac biét kho
khan trong linh vitcy té,
gido duc - dao tao.

T6i thiéu 200 ty

29/09/2022
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B. Thanh lap DNDA,

Hop dong du 4n PPP,
Giai quyet tranh chap

““@ 1. Cha thé ky két hop ddng

CO QUAN
KY KET
HQP PONG

Nguoi
dan



N

“(P 2. Doanh nghi¢p du an PPP (Diéu 44 Lu4t PPP)

Viéc thanh lap, 6 chirc

DNDA do Nha dau uan 1Y, hoat dong, gidi
tw thinh 1p theo ihé, phé s cia DDA
md hinh cong ty PPP thyc hién theo quy
TNHH hodéc cong ty dinh ciia phap luat vé
¢0 phan (nhung doanh nghiép, phap luét
khong phai cong ty c6 lién quan va hop dong
dai ching) du an PPP
Co6 muyc dich duy DNDA PPP dugc
nhat dé ky két va phéat hanh tréi phleu
thyc hién hop dong doanh nghlep dé
du an PPP kéu goi von dau tu

[P 3. Cic loai hop ddng du in PPP (Didu 45)

(Luat PPP — DPiéu 45)

[ BOT ) ( BTO
BOO o&M
HQ’p dﬁng h5n h(_]’p: V Du 4n 4p dung loai hop dong BT chua

\ o R . , ,. duge phé duyét chu truong diu tu thi
Dirng trién khai Du an BT moi dimg thye hign ké tir ngay 15 thang 8
niim 2020.

10

29/09/2022
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(p 4. Céc loai hop ddng du an PPP

Nhém hep dong Nha nuéc
thanh to4n trén co sé chét
1 an phim, dich

Nhém hgp dong thu phi truc
tiép tir nguoi sir dung hoic to
htrc bao tié

Cong ty du an
(SPV/SPC)

Cong ty du an
(SPV/SPC)

o —

103
Ngudi sit dung === ' Chinh pha
) \

Chinh phu

11

“P 5. Ngi dung co bin hep dbng dy in PPP

Phu luc VI Nghi dinh 35/CP ban hanh hop dong miu
dw an PPP

Céc B0, nganh ban hanh huéng dan vé hop dong trong linh
vuc cua minh phy trach

Khong 4p dung loai hop dong théng qua co
ché thu phi truc tiép tor nguoi st dung: Doi

v6i du an Cai tao, nang cap, mé rong, hién
dai hoéa, van hanh, kinh doanh cong trinh,
hé thong co sé ha tang san co.

12
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s
VIETNAM

Public Privat

(,? 6. Sira dbi hop d(‘")ng du an PPP ( Diéu 50 Luat PPP)

l Trinh ty sira doi

Truwong hop xem xét « Vin ban dé nghj stra doi
Sﬁ’a dﬁi . Dam phén
« Bit kha khang * Ky phu luc Hb

« Hoan canh thay di co ban
» Thay d6i vé quy hoach, chinh

sach, phap luat .

« Diéu chinh mét trong céc bén Truong th, stra d6i hop
ky két hop dong dong dan dén cac truong

« Diéu chinh thoi han hop dong hop phai diéu chinh chu

* Trudng hop khac thuge tham treong dau tw quy dinh tai
quyén cia CQKKHD khoan 1 Diéu 18 Luat PPP,

can phai thyc hién tha tuc
dicu chinh chu truvong theo
quy dinh cuia Luat nay.

13

s
VIETNAM

P 7, Thoi han hop dong dw 4n PPP (Piéu 51 Lujt PPP)

Do cac bén thoa thuén can cir vao _Truwong hop Thoi gian dieu chinh khong vuot qua
quyét dinh phé duyét du én va diéu chinh thoi han thoi han giao dat, cho thué dat;
ket qua LCNDT hop dong khong lam thay d6i cac ndi dung khac
cua QPCTDT

Cham hoan thanh Cluhphi .glﬁ (‘Ljﬁng Thay doi ve
xdy dung hodc Phia Nha nuéc péﬁtgg cug CI}U}’ :10‘%[[1 De
gian doan dinh chi dy an, yCQéTQ < c 1111} laﬁ h, ta;. 2 1 |
van hanh do trir trudng hop . 2 phap luat trg 1€n so véi
hoan canh thay ddi do 161 CQKKHD lam gigm DT trong
co ban 5 ctia DNDA va can gia han doanh thu phuong an
Am de thu hoi X tai chinh

tam kiém soat chi phi nay

14
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(P 8. Chim diit hop dbng dur &n PPP truéc théi han

*Du é&n bi anh huorng boi su
kién bat kha khang ma cac bén
da thyc hién cac bién phap
khdc phuc nhung khong bao
dam vigc tlep tuc thuc hién
hop dong du an PPP;

Vi loi_ich quéc gia; bio dam
yéu cau ve quoc phong, an
ninh quoc gia, bao vé bi mat
nha nudc;

Khi doanh nghiép du an PPP
mét kha ndng thanh toan theo
quy dinh cua phap luat vé& pha
san;

Khi mdt trong cac bén trong
hop dong vi pham nghiém
trong viéc thuc hién cac nghia
vu quy dinh tai hop dbng;
Truong hop khéac do hoan canh
thay doi co ban theo quy dinh
ciia phép luat ve dan su, cac
bén ky ket hop dong thoa
thudn vé chim dirt hop dong.

Trmh tu thue hi¢én (khoian 2
Diéu 81 Ngh1 dmll 35/CP)

* Mot trong cac bén cua hop
dong €6 van ban d& nghi chim
dit hop ddng du an PPP trude
thoi han, trong d6 néu rd
nguyén nhan dan dén phai
chim dut hop ddng trude thoi
han;

* Cic bén thoa thuan vé diéu
kién cham dut hop dong du an
trude thoi han;

* Cac bén thuc hién thu tuc
thanh 1y hop dong theo quy
dinh tai Biéu 68 ciia Luat PPP.

Trudng hop du an PPP phai
chim durt hcrp ddng trude thoi
han do co quan ky két hop
dong vi pham nghiém trong
vige thuc hi¢n nghia vu hop
dbng, viéc chi tra bdi thuong
cho nha déu tw, doanh nghiép
duy an thyc hién nhu sau:

a) Hinh thanh d 4n st dung
von dau tu cong. Trinh tu phé
duyét quyet dinh chu truong
dau tu va quyét dinh dau tu du
an thuc hién theo quy dinh ctia
Luét Piu tu cong;

b) Sir dung dy phong von dau tu
cong;

¢) Ngudn vén hop phap khéc.

3. Thu tyc va kinh phi mua lai
doanh nghi¢p du an PPP thuc
hién theo quy dinh cua phap
luat vé quan 1y, str dung von
nha nudce dau tu vao san xuat,
kinh doanh tai doanh nghiép.

M(?9 Chuyén nhwrgng ¢ phan, phan von gop, quyén va nghia vu

Luat
PPP

(Piéu
54)

Thanh vién lién danh c6 quyén chuyén
nhuong c6 phan, phan von gop cho nhau

-> bao dam ty 1& s6 hitu téi thiéu cta timg

thanh vién

Chi chuyén nhuong cho NDT khac khi hoan
thanh xay dung cong trinh (DA c6 cdu phan
XD) hoic chuyén sang giai doan van hanh

(khdng c6 cau phan XD)



V'ETW@IO Chuyén nhwong ¢6 phin, phin von gop, quyén va nghia vu

|

Yéu cau chuyén nhwong

« Khong thay doi THHD

* Tuén thu PL

« Pugc CQKK chip
thuan

~+ Co su thoa thuan cua

bén cho vay va cac

thanh vién (TH lién

danh)

17

Bén nhin chuyén

- Khong bi han ché quyén
nhan chuyén nhuong

- C6 NL tai chinh, quén tri,
de THHD

- Cam két tiép tuc thyc hién
nghia vu cua bén chuyén
nhugng va HD

N
r@ 11. Phap lujt diéu chinh hgp dong dy én PPP

Hop déng du an PPP va cac phu luc hop déng,
cac van ban c6 lién quan khac dugc ky két gilra

Luat co quan nha nudc Viét Nam voi nha dau tu,

PPi:’ doanh nghiép dy an PPP dwgc diéu chinh béi

(D'}\ phap luit Viét Nam. D61 véi nhitng van dé phap
1€U

luat Viét Nam khong cé quy dinh, cac bén co thé

55) thoa thuan cu thé trong hop déng du an PPP trén
co s& khong dwoe trai véi cac nguvén tac co

ban cua phap luat Viét Nam.

18

29/09/2022
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(P 12. Xay dung cong trinh, HTCSHT

UBND cép tinh hoan thanh bdi thuong,
HT, TPC, hoan thanh thu tuc giao dat

DNDA phé duyét thiét ké, du toan

DNDA ban hanh quy dinh LCNT

DNDA chiu trach nhiém QL, GS
CQCTQ: kiém tra DN; kiém dinh chét
luong; d& nghi didu chinh hodc dinh chi
thi cong

- Téch thanh tiéu DA: nhu du 4n DPTC

- BS tri hang muc: vén BTC khong vuot
muc VNN trong HD

- DNDA: t6 chirc nghiém thu theo
PLXD

- CQKKHD: xac nhéan hoan thanh

19

(@ 13. Quan Iy, van hanh, kinh doanh CT, HTCSHT

UBND cép tinh hoan thanh bdi thuong,
HT, TDC, hoan thanh tha tuc giao dét

- K& tir ngay dugc xac nhan hoan thanh
- O&M: K& tir ngay HP ¢6 hiéu luc

- Péi xir binh ding véi cac ddi tuong
- Tiép nhan, xir 1y kip thoi ¥ kién DTSD

- PA: xac dinh gia khéi diém va mic gid
cho tirng thoi ky

- Tinh ding, tinh du, cong khai minh
bach cac yéu t6 hinh than gi4

- DNDA: chju trdch nhiém bao dam CL

- CQKKHBD: t6 chirc giam sat CL do DN
cung cap (thué tu van)

20

10



N

"JEEES:':‘;(?14,Chuyén giao CT, HTCSHT; thanh ly HD

Chuyén giao Thanh ly hop dong

- Xac nhan viéc hoan
thanh, cham dat HD

- Cham dut trude

thoi han: xac nhan
nghia vu da HT va
trach nhiém cac bén
phan chua hoan thanh

21

(@ 15. Giai quyét tranh chap (Piéu 96 Luat PPP)

e N
Du 4n ¢6 mot bén la )

NDT nuée ngoai Gidi quyét tai Trong tai, tda an

\ Y, Viét Nam, trong tai quoc te, trong

- N tai nuwéc ngoai hodac hoi dong

trong tai do cac bén thoa thuan
Du an c6 su tham gia cua to
chure, cé nhan nudce ngoai

\- J

Phuong thire gidi quyét tranh chip

- Phuong thtre: thuong lugng, hoa giai, trong tai hoac toa an.

- Tranh chip giita co quan nha nu6c c6 thim quyén véi nha déu tur nude
ngoai hodc doanh nghié¢p du an do nha dau tu nudc ngoai thanh lap duoc
giai quyét thong qua t0 chirc trong tai hodc toa an Viét Nam hodc hoi
dong trong tai do cac bén thoa thuan.

22

22

29/09/2022
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C. Van dé dit ra véi nha dau tw

vé moi quan hé hop dong PPP

23

+ Nha dau tr

» Doanh nghié¢p du an

+ Nha thiu xay dung, nha
thau van hanh

Tu vén giao dich

* Co quan tryc tiép ky két
va quan ly hop dong

* Co quan lién nganh tham
gia chuan bi du 4n, dam
phan, ky két va quan ly
hop dong

Bén cho

- Déi tuong hudng loi, sur
dung truc tiép dich vu tir
cong trinh du an

+ D6i tuong bi tic dong

(bi thu hoi dat, phai tra

phi dich vu khi khong su

dung...)

» Ngén hang

« Qu§/td chrc tai chinh

) chire, ca nhan mua )
phiéu, trai phicu du 4n

24

29/09/2022
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@‘m dé 2: Trach nhiém ciia nha diu tw dbi véi cong trinh c¢6 muc dich cong

Muc dich ciia hop déng PPP
12 qua trinh déu tu va duy tri

viéc cung cap san pham,
dich vu cong on dinh,
bén virng

Hop ddng PPP 1a
loai hop dong dic biét
gitra 1 bén la nha nude

— 1 bén la nha dau tu

Nha dau tu can ¢6 trach nhiém
trong qua trinh van hanh,
kinh doanh c6ng trinh nhdm
cung cAp san pham, dich vy
cong (Pidu 64 Luat PPP)

Nhiéu trach nhiém rang budc
hon so v6i hop ddng
thong thuong, do c6 mot bén
chu thé 1 nha nudc

26

TRAN TRONG CAM ON!

13



KHAI QUAT & DAC DIEM
CUA HOP BONG GIUA
NHA NUOC & NHA BPAU TV

PGS.TS. PHAM DUY NGHIA
Giang vién cao cap Truong Chinh séch cong & Quan ly Fulbright
Trong tai vién Trung tdm Trong tai Qudc t&€ Viét Nam (VIAC)

No6i dung thao luan: Dat hang tir Ban Té chire

01 02

Pai dién co quan Nha nuéc Tt cac Van kién tao nén

can lwu y nhitng diéu gi khi B6 hop dong PPP sé xuat hién
tham gia soan thao, ky két nhiing nghia vu gi voi
Cac van kién tao nén Nha nudc, trong d6 c¢6 cam két
B6 hop dong PPP? Tir b6 quyén mién trir quéc gia.
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KHAI QUAT:
Hop tac Cong - Tw
theo nghia réng trong trao lwu

dinh nghia lai vai tro caa Nha nwéc

Doanh nghiép héa/cong ty
hoda/thodi von/tu nhan hoa

Phia
Tw nhan
PPP
l Xa hdihoa Y t&, Gido duc, Van :
Mire hoa, Dau thau, daukill?{ ISZZEE Tw chu tai chinh don vi sy nghiép
Pau tw
Phia @)
nha nwéc
Phia nha nwoe—— Rdiro, Nghia vu, Thoi han —  Phia Tw

nhan




PPP la khai niém hep hon trong Trao lwu Xa hdi hoa

PP

P chi 4p dung cho mét sé loai hop

dong, linh vwee, quy md nhat dinh

Phia
Tw nha

|

Mtrc
Pau tw

|

Phia

nha nuwdc

Diéu 3.10, 3.16 => Diéu 45 Luat PPP:
* Hop dong thu phi t&r nguoi s
dung (BOT, BTO, BOO, O&M),
* Hop déng Nha nudc thanh toan
(BTL, BLT)
« Hop dong hén hop theo Diéu
45.3
Linh vec dau tu PPP: GTVT, Nang
lwgng, Cép thoat nude, Y t6-GD, Ha
tang CNTT
Quy mé: 100 ty, 200 ty, GTVT 1500
ty, Nang lwong 500 ty/1500 ty (VND).

n

BLT, BTL

Hop dong quan ly
O&M

Hop déng nhwong quyén
BOT, BTO

Hop dong cho thué

Linh vwc Xa héi hdéa khac hoat dong
theo phéap luatriéng, vi du:

+ Nghi dinh 60/2021/ND-CP vé tu chu
tai chinh don vi su nghiép cong lap

* Nghi dinh 59/2014/ND-CP vé xa hoi
héa y t€ gido duc

« Nghi dinh 32/2019 dau thau dich vu
cong-ich chi tra tir Ngan sach thuwong
xuyén

« Luat D4u thau, Luat Pau gig, Luat
hop dong, Luat Dau khi, Luat
khoang san...

Sohirutwnhan ) | |, Khong gioi han
BOO

----------------------------- > 15 —-30 nam

03 -20 nam

03 — 05 nam

Phia nha nwéc <« Ruiro, Nghia vu, Théi han ——  PhiaTw

nhan

B& GTVT, Vu PPP, http://ppp.mt.gov.vn/pppunit/TaiLieuThamKhao



Cac Dw an PPP & Viét Nam: 1997 - 2020

Giao thong van tai 672.345
2 Nha téi dinh cu, ky ttc xa 32 12.356
3  Trusd lam viéc 20 39.793
4 Nangluong 18 857.209
5 Cap, Thoat nuwdc, Méi truong 18 21.716
6 Y t€& Van hoa, Thé thao 11 4.632
7  Giado duc, Dao tao, Cho 17 1.284

Tong cong 336 1.609.335

https://moc.gov.vn/tl/tin-tuc/66326/chinh-sach-dau-tu-doi-tac-cong-tu-ppp-trong-phat-trien-co-so-ha-tang-viet-nam.aspx

02

Boi canh quoc té & Viét Nam vé PPP
Canh tranh gitra cac
quoc gia thu nhap trung binh

Thu hat von dau te PPP
trong linh vuc ha tang



nh: Pau tw PPP vao ha ting

(vs)
°>\
0

Qv

Total Investment

Number of Project

Total Investment

https://ppi.worldbank.org/en/visualization#sector=&status=&ppi=&investment=&region=&ida=&income=&ppp=&mdb=&year=&excel=false& map=&header=true

10

PPP: So sanh theo linh vwc
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I
Canh tranh vén PPP cho ha tang

FIGURE 4
Investment Commitments in Infrastructure Projects with Private Participation In Low and Mid-income
Countires, by Region and Country, 2021.

https://ppi.worldbank.org/content/dam/PPI/documents/PPI-2021-Annual-Report.pdf

11

Tir tai chinh dw an dén mé hinh kinh doanh

FIGURE 13
Sources of Financing for Infrastructure Projects with Private Participation in Low- and Middle- Income
Countries in 2021 *

Total Investment
(100%)
Sources of Financing

Equity Debt
(35 %] (64%)

DEFI Debt lon DEFI t
(19%) (19%)

Multilateral Bilateral Commercial Public
(11%) (8%) (28%) (17%) Institutional
(0.2%)

* All figures as a percentage of total investment Source: PPl Database, World Bank, as of January 2022.

https://ppi.worldbank.org/content/dam/PPI/documents/PPI-2021-Annual-Report.pdf DEFI: Development and Export Finance Institution Support

12



Giai phap, Cong cu hé tro
Thiét ké Hop dong

13

Vi du: Chu trwong dau tw cao téc Dau Gidy - Tan phu

NN: 1300 ty

Nha dau tu:

7000 ty (Vay:
80% Von CSH:
20%)

14

Tinh trang
& théng
tin chung

Chia sé
giam
doanh thu

1.Chu treong dau tu: 60 Km,
NN giai phéng mat bang, hd
tro xay dung

2.NDT thu héi v6n 20 ndm 3
thang

3.Béo cdo nghién cttu tién kha
thi B6 GIVT => CP pheé
duyét Chu truong dau tu.

1.Co ché chia sé ghi trong
Chu truong dau tu: Néu
Doanh thu thap hon 75% du
kién

2.Do quy hoach, chinh sach

3.Da diéu chinh gi4, gia han

4.3 kiém todn nha nude véi
phéan doanh thu bi giam



Cac bén lién quan & Cac théa thuan lién quan

UBND
Dja Phwong

Hop Déng Bao Pam
Thé Chéap C4 Phén

Thoa Thuén Tryc Tiép

_Thod ThugnCéBéng __ _

Hop Bdng Thué Dat

Hep Ddng Vay
Bén Cho

Bén Cho Vay
Vay Hop
vén

l——————————»
Van Ban Bao Bam

IHcp Bbdng Thau Phy

Bén Van Hanh

Thoa Thuan Trywe Tiép

Hinh thanh Dy &n phi hop
Ké hoach KTXH Quy
hoach c6 lién quan Piéu 7
Luat PPP

X4 dinh, Lua chon, Uu Quy trinh déu thiu
Thuong thio Hop déng

Nghién ciru kha thi, Thim
tién, Pe xuat Dy én dinh

Giém st & diéu chinh

Thuc thi hop dong PPP

Théng tw & mau hop dong sé dwoec ban hanh

-
L]

o
|

4. B0 Tai chinh:

Céac dw an kinh doanh ca
cugc bong da quéc té
dua ché, dua ngua.
Thong tw chi phi va cac
khoan thu trong Ilua
chon nha dau tuw; khung
loi nhuan trén voén chu
s& hitu ctia nha dau tu,
mau hop dong du 4n.

1. B6 Giao thong van tai:
Céc du an xay dung, kinh
doanh cong trinh dich vu
chuyén nganh hang khong
tai cac cang hang khong, san
bay. Thong tu du an dau tw
theo phuwong thitc PPP giao
théng (mau hop dong BOT:
Dang thao luan).

5. B6 Nong nghiép va Phat
trién nong thon:

Céc du an san xudt nudc
sach nong thon.

2. B6 Cong Thwong:
Cac du an nang luong
tai tao (dién gio, dién
mat troi,...), thuy dién
nho; phét trién va
quan ly cho.

6. B6 Ké hoach va
Piutw:

Ban hanh Thong tu
huéng dan vé lya chon
nha dau tv thuc hién
du 4n dau tu xay dung
va kinh doanh san
gon.

3. Bo Xay dwng:
Cac du 4n cung cap
nwdc sach d6 thi.

7.B6 TNMT:
Xt ly rac thai, dién rac.



|
DPic trwng khi thiét ké Hop dong Dw an PPP

[]
1
Hep Béng :
Thé Chép Cb Phéan ’

1

———————————————— -

Bén Cho
Vay Hop
Vén

Cam két bao ho dau tu tién, Dé

Bén Cho Vay

Xéc dinh, Lya chon, Uu

Thoa Thuan Trwc Tiép
Thoa Thuén Cé Béng

Hop Déng Vay

————
Van Ban Bao bam

Hop Péng
Xay Dwng

Nghién ctru kha thi, Tham
xudt Dy an i

Thiét ké Hop doén

L

Vi rat nhiéu rui ro
khé du bao

g PPP la gi?

Du an gém nhiéu bén
(Nha nwéc < Tw nhan
< C6 dong < Ngan
hang < Nha thau xay
dung)

Véi rdt nhiéu trach
nhiém (thuong mai,
hanh chinh, hinh su,
chinh tri, an ninh quéc
gia) co thé phat sinh

Doanh Nghlép

Iqu B©béng Thau Phy

Thuong thao Hop dong

Bao Bbam

Hop Déng Thué D4t

Bén Van Hanh

Thoa Thuan Trwc Tiép

Quy trinh du thau

Thyc thi hop dong PPP

UBND
Bija Phwong

Ngwée&ri Stir Dung
DPwong Bé

Gidm sat & diéu chinh

V6i  nhiéu doi
twong hop dong
khac nhau (cho
vay, gop vOn,
nhuong  quyén
thu phi, xay dung,
van hanh Dy an)

Phan anh két qua
thwong lwong,
dam phan voi
nhiéu bén lién
quan

Tién hanh trong
thoi gian dai (tuy
theo loai hinh
PPP)

Céc rang budc ay
can duoc thé hién
mot cach chuyén
nghiép trong BO
h6 so hop dong.
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Bo h6 so hop dong va thir tw wu tién

Du an PPP thuong gdém mot Bo
ho so hop doéng véi nhiéu hop
dong lién ddi, bao gom hop dong
chinh va nhiéu hop déng phu
thudc, lién ddi, rang budc vodi
nhau, d6i khi 14 diéu kién c6 hiéu
lwc 13n nhau.

Céc rui ro tuy ting thoi diém,
tuy tung du an, tuy ting dia
phuong rat khac nhau

Cac bén tham gia Hop
dong rat da dang (rat
nhiéu bén lién quan)

Vé tong thé can thoa
thuan B ho so hop dong
gom nhiing van ban gi,
nhttng gi duwoc ky va
nhitng gi dwgc hiéu la
hién nhién, mic dinh.
Diéu 46 Luéat PPP

Déi tuong hgp dong rat
da dang.

Can thoa thuan thit ty vu
tién khi ap dung cac van
ban rat khac nhau nay

Cach thirc tién hanh: Tir ban chéat kinh té té&i phap ly

Tap hop nhitng mau hop déng PPP t5t nhat,

0 lién quan nhat

Tién hanh Dinh nghia, Nhan dién, Phan

tich, Phan bo rui ro cho ting Du an cuy thé.

* Phu luc VI Nghi dinh 35/2021/ND-CP

* BOGTVT, TT 09/2022/GTVT

+ KDIPIMAC

Moi vian dé thuong cd nhiéu lua

chon, nhiéu giai phap thay thé.

Hop dong thuong ghi nhan lai nhiing
giai phap ma cac bén da Iwa chon, dién
dich y chi chung ctia cac bén bang ngon

ngit chinh xac, khé cé thé gay nham 1an,
khé c6 thé hiéu sai va bi lam dung
trong twong lai.

10



Tw van phap ly

S

4

Khu vuc cdng can xem xét kha Phét trién ndng luc canh tranh
nang: Pua tu van phap ly, véi ctia cac hang luat Viét Nam.

cac hang luat c6 kha nang canh
tranh qudc t€, thanh mot khoan
chi phi trong qua trinh dau thau.
Nha dau tu tam tGng cac chi phi
nay, sau d6 dugc tinh vao Chi
phi caa Dy an PPP.

Cac lwu y khi dam phan va ky két hop déng PPP

g Ban chat: hop déng concession.

7 N\

Cac cam két cua DNNN: BOT nganh dién c6 tinh dw

Bén mua bao tiéu la doanh doén cao hon vé doanh thu, cac

nghiép nha nuwdc (EVN). BOT giao théng thuwong gdp
truc trdc trong doanh thu.

Hang hoéa dac biét va
tinh chat thiét yéu, mang
yéu t6 an ninh nang
lwong.

Puoc hd tro/dam bao tir
mdt s6 cam két cua
Chinh phua (thong qua
Hop dong/Tai liéu Du an
va qui dinh phap luat) .

11



23

Cam két & Bao lanh cta Chinh phu:

Daoi khi d€ tang cuong kha nang
tra no/thanh toan cho cac doanh
nghiép SOE tham gia du an (co
hé sd tin nhiém - credit rating
chua du)

24

Pham vi cam két ctia Chinh phu

Vi du: Mua bao tiéu va thanh toan

Vi du: Chuyén d6i ngoai héi (sw c6
s&n — availability, kha ning chuyén
doi — convertability, quyén chuyén
tién ra nudc ngoai — remittance)

Vi sao can?

Dai khi bi yéu cau boi Nha dau
tw nuwdc ngoai: La van dé quan
trong nhat trong viéc thu hat
von dau tw, von vay qudc t€ cho
cac qudc gia, doanh nghiép chua
cO hé sO tin nhiém cao trén thi
treong von quoc té€

Vi du: Cung cap nguyén liéu

Vi du: On dinh tai chinh/kinh t&
(stabilization) va thay d6i phap luat bat
lgi (adverse change in law)

12



Hé luy cta cac Cam két cua Chinh phu

Nha nudéc tr bd quyén duoc
mién trit qudc gia (waiver of
sovereign immunity)

Nha nudc tro thanh mot bén cta
hop dong (contracting party) va
chiu rui ro ttr hop dong

Chinh sach cong chiu su rang
budc/tir bo quyén 1ap phap

Nha nudc ¢ thé lam ting ty 1€
no cong khi cung cép bao lanh

25

vVecl VIAC

Lign W TR el T 40 T

Xin cam on!

PGS.TS. PHAM DUY NGHIA
Giang vién cao cap Truong Chinh sach cong & Quan ly Fulbright
Trong tai vién Trung tdm Trong tai Qudc t&€ Viét Nam (VIAC)

13
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NHNG BIEN PHAP

PHONG NGUA, QUAN LY

VA GIAI QUYET TRANH CHAP
PHAT SINH TW

CAC DU AN BOI TAC CONG TV
THEO QUY PINH CUA

PHAP LUAT VIET NAM

NGUYEN MANH DUNG, MCIArb

Trong tai vién | Trung tam Trong tai qudc t& Viét nam VIAC
Pho chu tich | Hoi dong khoa hoc VIAC

Thanh vién | ICC Taskforce on ADR and Arbitration

NOI DUNG

O 1 BIEN PHAP GIAI QUYET TRANH CHAP PPP
THEO QUY PINH PHAP LUAT VIET NAM

()2 BIEN PHAP PHONG NGUA, QUAN LY VA
GIAI QUYET TRANH CHAP THEO KHUYEN
NGHI QUOC TE

03 CAC YEU TO CAN NHAC KHI LUA
CHON PHUONG THUC GIAI QUYET
TRANH CHAP

04 KHUYEN NGH]
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ADR VIETNAM CHAMBERS LLC

01.

BIEN PHAP GIAI QUYET
TRANH CHAP PPP
THEO QUY PINH

PHAP LUAT VIET NAM

3

I 1. QUY PINH VE GIAI QUYET TRANH CHAP PPP

ADR VIETNAM CHAMBERS LLC

' Thuong |
luong SA ~ A . Xz A
biéu 97 Luéat Pau tu theo phuong thirc doi tac cong tu (PPP)

TRANH CHAP PHAT
SN TU QUAN <[ moaga SRR 3 \ e :
JUEASELIEIR (i) CQ cb tham quyén, CQ ky két
: va Nha dau tw trong nwéc hoic
: e DN PPP do NDT trong nwéc
[ jlia Ve tham thanh Iap; (i) NOT trong nuwéc/DN
x du dn PPP do NOT trong nudc

thanh 1ap véi cac to chirc kinh te
\Viét Nam

hoac

Trong tai quy ché
hodc Trong tai vu viéc

S S ———
Tranh chdp gita CQ cb tham
quyén, CQ ky két va NBT nuéc
ngoai hoic DN PPP do NBT
nwéc ngoai thanh lap;

* | Trong tai Viét Nam

Th tuc trong tai ndi dia :
hodc thi tuc trong tai qudc té : i C6 thod thuan trong
+ |Trong tai nuGc ngoai |4~ Hp hoac DUQT c6 =
: quy dinh

(RN

[Tranh chdp gilra cic NOT ¢ it
nhat 1 NDT nwéc ngoai;

Tranh chép gira NDT/DN du &n
PPP v6i ca nhan, t6 chirc nwoc
ngoai




2. PIEU KHOAN GQTT

TRONG HQOP PONG MAU DU AN PPP S

PHU LUC VI: HUGNG DAN LAP HOP PONG MAU DU AN PPP

(Kém theo Nghj dinh s6 35/2021/ND-CP ngay 29/3/2021 ciia Chinh
phii Quy dinh chi tiét va hieéng dan thi hanh Ludt Pau T theo
Phuong Thirc P6i Tac Cong Ti)

Diéu 30. Gidi quyét tranh chip

Co ché gidi quyét tranh chdp giita cac bén tham gia hop
dong dy &n va tranh chdp giita doanh nghiép dy an voi
CaC 16 chire kinh té tham gia thirc hién di &n theo quy
dinh tai Diéu 97 ciia Ludt PPP.

3. QUY TRINH GIAI QUYET TRANH CHAP

Phy lyc C: Lwu db quy trinh gial quyét tranh chép?'

29-Sep-22
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ADR VIETNAM CHAMBERS LLC

PHU LUC IV: MAU LOAI HOP BPONG BOT THUOC
NGANH GIAO THONG VAN TAI
(Ban hanh kém theo Thang #ir s¢ 09/2022/TT-BGTVT ngay
22/6/2022 cua B truong Bo Giao thong vdn tai) €6 hiéu luc
fir 01/10/2022

Pidu 109. Co ché giai quyét tranh chép

Co ché giai quyét tranh chép giita cac bén tham gia hop
ddng du an va tranh chip giita doanh nghiép dy &n
(DNDA) vdi cac té chire kinh té tham gia thyc hién du &n
thuc hién theo quy dinh tai Diéu 97 Luat PPP.

ADR VIETNAM CHAMBERS LLC

Tranh chdp

I Phat sinh tranh chdp chinh thire

Thdo luén trong cude hop

duge gidi

| Tranh chdp dugc dua ra ban

Hop thdo luan néu dugc yéu
clu

phén quyét cla

ban héi thdm?

Tranh chép dugc dua ra
trong tai

Céc bén dua ra lap luan Phan quyét cla trong tai dugc
valhoic t chic hop duara

Két thic tranh chédp

I(_

Hinh 1 - Phu luc: Luu do auv trinh aidi auvet tranh chap

Nguon: S6 tay quy trinh quan Iy va tai liéu huéng dan cach thwce hién cdc dy dn PPP. thang 9/2016, Du én Xdy dung nang lc va hé tro chinh sach

cho Ban PPP - Bg Giao thong vén tai
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4. GIAI QUYET TRANH CHAP
PHAT SINH TU HOP PONG BOT

ADR VIETNAM CHAMBERS LLC

22.2 Tham vén

Trong trwong hop bdt cii tranh chap nap nay sinh tr hogc lién quan dén Hop dong Dy An (baO gom bdt ci vin dé nao lién quan dén sw ton tai, hiéu lyc Va viéc cham ditt ciia Hop Pong
Dy An nay) (“Tranh chdp ), dau tién cac Bén sé né lyc gidi quyét Tranh Chdp dé qua tham vdn thién chi.

22.3 Trong tai

2231 Ne§ Tranh chdp dé khdng duoc giai qu}et théng qua tham vén theo Bleu 22.2 trong vong [.] ngay ké tir khi bdt cir Bén nao co thong bao bang van ban voi Bén kia vé mét tranh
chdp (hodc mét khoang thoi gian dai hon nhie céc Bén co thé théng nhdt bang van ban), tranh chap do phai dwrgc dé trinh I€n va sau cung duwoc glat quyét boi Trong tai tai Slngapore
theo quy dinh ciia Céc Quy Tdc Trong Tai Cua Trung Tam Trong Tai Quoc Te Singapore dang c6 hiéu lyc tai thoi diém dé (“Céc Quy Tdc SIAC), ma nhitng quy tdc ndy duoe coi la da
diege quy dinh tai Piéu 22.3 nay thong qua dan chiéu.

223.2 Hpi dong trong tai phai gom ba (3) trong tai Vién, tdt cd nhitng trong tai vién ndy phdi thanh thao Tiéng Anh, duoc chi dinh theo Cac Quy Tdc SIAC va trén co s rang:

(i) méi bén trong céc bén sau (1) CQNNCTQ va (i) Doanh Nghiép Du An va Nha Pdu Tur c6 qu)/en chi dinh mgt (1) trong tai vién, voi diéu kién 1a néu CQNNCTQ hodc Doanh Nghiép
Dy An va Nha Pdu Tur khong thiee hién duwoc viée chi dinh dé trong vong mueoi lam (15) Ngay k€ tir ngdy duea [tranh chdp] ra trong tai, SIAC phdi thuec hién viéc chi dinh ndy, va

(i) trong tai vién thit ba, nguwoi phai dong vai trd chii tog phdi dwoc chi dinh boi hai (2) trong tai vién dioc chi dinh béi CQNNCT va Doanh Nghiép D An va Nha Pdu Tu.

22.3.3 Trong tai duoc thuc hién ba;ng T‘l'éng Anh.

22.3.4 Phan quyét trong tai dwoc ban hanh bgi cac trong tai vién dwoc bé nhiém tai Hop Pong Dw An nay sé 1a phan quyét cudi cling va sé mang tinh ré\ng buge doi voi Céc Bén

2235 Cac Bén théng nhat tuan thii véi bét cir phan quyét rrong tai ndo dugc dwa ra theo quy dinh ciia Hop Dong Dy An nay. Cac Bén dong ¥ ring (va tgi day tir b6 moi quyén
phidn déi) cac phéan quyét trong tai duwgc dwa ra theo quy dinh ciia Hop Pong Dw An nay phai dwge cong nhdn va thuc thi theo Cong Udée New York vé Cong Nhdn va Thi Hanh
Céc Phan Quyét Trong Tai Nude Ngoai 1958 va Phap Lugt Vigt Nam Cac Bén tir b moi phan dditrén co sé thim quyén khong thich hep (forum non conveniens) ma ho cé thé cé
dbi vdi viée thre thi bat cir phan quyét trong tai ndo theo quy dinh tai Hop Pong D An nay

22.3.6 Moi chi phi va khoan chi phét sinh lién quan dén trong tai phdi duoc thanh toan boi mdi Bén theo quyét dinh ciia cAc trong tai vién.

22.3.7 Vige cong nhan bat cir phén quyét trong tai nao co thé dwoc thirc hién tai bdt ci to& &n n&o ¢6 tham quyén Va don yéu cdu cdng nhan phan quyét trong tai c6 thé dwoc ngp 1én
bat cir toa &n ndo nhu vdy dé cong nhén vé mat phap ly ban an va dé cé quyet dinh thi hanh ban an, tuy ting truong hop.

22.3.8 Cac Bén dé‘ng’)'/ ring céc tranh chdp lién quan dén bt dgng sin, Vi du nhw quyén véi dit dai va cac quyén siv dung dit, phdi dwgc quyét dinh béi cac toa an Viét Nam c6
tham quyén gidi quyét vu vigc.

Nguon: Mau hop dong BOT cho dir an Puong cao téc, thang 9/2016, Dy dn Xay dung nang lc va hé tro chinh sich cho Ban PPP - B¢ Giao théng van tdi
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5. THUC TIEN AP DUNG TRONG
CAC HQP PONG DU AN PPP
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ADR VIETNAM CHAMBERS LLC

11 Consultation

In the event that any dispute arises out of or in connection with this BOT Contract (including any question relating to its existence, validity or termination)
(a "Dispute™), the Parties shall attempt in the first instance and in good faith to settle such Dispute through mutual consultations. For the purpose of such
attempted settlement, each Party shall, upon a Dispute arising, appoint a senior representative who shall have full authority to resolve such Dispute on its
behalf and give notice of such appointment to the other Parties.

1.2 Arbitration

If any Dispute is not resolved through consultations pursuant to Article 24.1 (Consultation) within thirty (30) Days after written notice of such Dispute has
been provided by one Party to other relevant party, or such longer period as the Parties may agree in writing, then any Party may refer such Dispute for final
resolution by arbitration in Hong Kong in accordance with the Arbitration Rules of the Hong Kong International Arbitration Centre for the time being in
force (""HKIAC Rules"), which rules are deemed to be incorporated by reference in this Article 24.2 (Arbitration). The arbitration tribunal shall consist of
three (3) arbitrators appointed in accordance with the HKIAC Rules and on the basis that each of (i) the MOIT and (ii) the Sponsor and the BOT Company
shall appoint one (1) arbitrator and the third arbitrator, who shall be the presiding arbitrator, shall be appointed by the two (2) party appointed
arbitrators. The seat of the arbitration shall be Hong Kong. Any arbitration award issued by the arbitrators appointed hereunder shall be final and binding.
The Parties agree to comply with any arbitration award made in accordance with this BOT Contract. The arbitration awards made in accordance with this
BOT Contract or any arbitration awards made under the Government Guarantee or the Power Purchase Agreement shall be recognized and enforceable
subject to and in accordance with the Laws of Vietham (where applicable) and the Convention on Recognition and Enforcement of Foreign Arbitral
Awards (New York, 1958).

All costs and expenses incurred in connection with arbitration shall be paid by each Party in accordance with the decision of the arbitrators.

The arbitration shall be conducted in English and a daily transcript or recording of such proceedings shall be made available to the Parties.

For the avoidance of doubt, disputes arising under (i) the Land Lease Contract, (ii) the LLC Acknowledgement and Consent, (iii) any mortgage of land use
rights granted by the BOT Company in favour of the Financing Parties (and/or any agent or trustee acting on their behalf); or (iv) any mortgages of assets
attached to the land granted by the BOT Company in favour of the Financing Parties (and any agent or trustee acting on their behalf) will be resolved by the
court of Vietnam.
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6. PIEU KHOAN GQTT TRONG iy,
HQP PONG DU AN PPP PA PUQC THUC HIEN

\Qlﬁ,{-!{'

ADR VIETNAM CHAMBERS LLC

23.1  Consultation

In the event that a dispute arises out of or in connection with this BOT Contract or the validity, interpretation, breach of performance or implementation of
this BOT Contract, the Parties shall attempt in the first instance to resolve such dispute through friendly consultations. If the dispute is not resolved in this
manner within forty five (45) Days after the commencement of discussions by notice from one Party to the other, or such longer period as the Parties agree
to in writing at that time, then either Party may submit the dispute for final resolution by arbitration, to be held in Singapore, under the auspices of the
Singapore International Arbitration Center (“SIAC”) and in accordance with its Arbitration Rules for the time being in force (“SIAC Rules”), which rules
are deemed to be incorporated by reference in this Article, with instructions that the arbitration be conducted in the manner set out below; provided that, if
the Parties agree in writing, a matter may be submitted to an Expert for resolution on such terms as the Parties may agree to in writing, subject to Article
23.4.

23.2  Arbitration

Arbitration shall be conducted as follows:

@) English Proceedings. All proceedings in any such arbitration shall be conducted in English.

Three Arbitrators. There shall be three (3) arbitrators. The MOIT shall appoint one arbitrator and the BOT Company shall appoint one arbitrator, each within
thirty (30) Days of receipt by the respondent Party of the notice of arbitration from the claimant Party. The third arbitrator shall be appointed within thirty
(30) Days of the appointment of the second arbitrator by the arbitrators appointed by the MOIT and the BOT Company and shall serve as chairman of the
panel. Failing the appointment by the respondent Party of its arbitrator or of the third arbitrator by the two appointed arbitrators, either Party may apply to
SIAC for appointment of any missing arbitrator.
Award Binding. The arbitration award shall be final and binding on the Parties, and the Parties agree to be bound thereby and to act accordingly.

Costs. The costs of arbitration shall be shared in equal proportions between (i) MOIT and (ii) the BOT Company and the Sponsor, unless otherwise determined
by the arbitration award.

Obligation to Continue. When any dispute occurs and when any dispute is under arbitration, except for the matters under dispute the Parties shall continue to
exercise their remaining respective rights, and fulfil their remaining respective obligations under this BOT Contract.

Enforcement. Any award of the arbitration may be enforced in accordance with the New York Convention of the Recognition and Enforcement of Foreign
Arbitral Awards and the laws of the jurisdiction where such enforcement is sought.

7. BIEN PHAP PHONG NGUA TRANH CHAP PPP

[= = = o o o e

~ - N , ~ I
:TRANH CHAP PHAT SINH TU PPP CO THE PUQC !
|

'LPHONG NGUA KHONG? I
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8. BIEN PHAP PHONG NGUA, QUAN LY VA GIAI QUYET
TRANH CHAP THEO KHUYEN NGHI QUOC TE

9. LUAT MAU CUA UNCITRAL VE PPP (2019)

Canh béo sém (Early warning)
/ Panh gia tranh chip k§y thuit
béi cac chuyén gia doc lap
(Review of technical disputes
by independent experts)

Ban Giai quyét/Phan xir tranh
chip (Dispute review
boards/Dispute  adjudication
boards)

A}

Hoa gia va Trung gian/ Trong
tai (Mediation and conciliation/
Avrbitration)

T6 tung Toa 4n

(Judicial proceedings)
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10. PHONG NGUA TRANH CHAP

QUY PINH VA CHINH SACH
NOI BO DOANH NGHIEP

NANG CAO NHAN THUC VA
PAO TAO

29-Sep-22
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ADR VIETNAM CHAMBERS LLC

SOAN THAO PIEU KHOAN

11. QUY PINH VA CHINH SACH

NOI BO DOANH NGHIEP

MUC PiCH

Giam thiéu gia ting rai ro va dam
bao chién lugc giai quyét tranh chap
ding dan

GIAI QUYET TRANH CHAP

HIEU QUA
PANH GIA RUIRO
GIAI DOAN TIEN TO TUNG
(%
Jmay
A
NOI DUNG

% Diat ra mot yéu cu tir cép cao dé quan
ly tranh chép hiéu qua tir sém

% Nang cao nhén thuc vé& loi ich cua
thong bao s6m

% Xay dung hé théng céng nghé dé dam
bao viéc thdng bao dé& dang va khong kho
khan
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12. SOAN THAO PIEU KHOAN
GIAI QUYET TRANH CHAP HIEU QUA

Loai tranh chip va vin dé ma

Phuong thire giai quyét

6 thé xay ra :.
‘ D

tranh chép c6 thé hd trg .
[
Muc dich giao dich C> :.:
. @

13. NANG CAO NHAN THUC VA PAO TAO

MUC PiCH

% Tr6 nén quen thudc voi cac cong
cu giai quyét tranh chap

% Hiéu va st dung thuin thuc cac
cOng cu giai quyét tranh chap

29-Sep-22

U T
50\
¥ '\
-4 =

.

iy

\
=V

Xem xét gioi han tai chinh: chi phi,
sur nhanh chéng va mirc d6 cin dé thi hanh
]

Hé théng béo cdo va co ché kich hoat dé dam béao khi
xay ra tranh chap c6 co hoi d¢ phong ngira tranh chap
\

Pam bao diéu khoan 1 rang, dugc xem xét
can than va c6 thé thuc hién dugc
 J

A% 2
\“'j 3%
b Ne
= =

pe el

ADR VIETNAM CHAMBERS LLC

NOI DUNG

% Pao tao va xdy dung nhan thuc vé
nhiéu Iya chon giai quyét tranh chép va loi

ich cua ching

% Dam bao rang nhan sy chiu trach nhiém
quéan ly hop ddng hiéu cach van hanh cua
céc didu khoan nay va &p dung cdng cu giai

quyét tranh chip phu hop
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14. PANH GIA RUI RO GIAI POAN TIEN TO TUNG

MUC PiCH

HJ trg xac dinh pham vi giai quyét
bang viéc cung cap mét sy hiéu biéct
tot hon vé rui ro néu tranh chap dien
ra

15. QUAN LY XUNG POQT- TRANH CHAP
VOI SU TRQ GIUP CUA CAC PHUONG THUC ADR

(DISPUTE BOARDS)

ADR VIETNA

NOI DUNG

% Noi dung phap 1y ctia vy tranh chip
% Quy mo tai chinh ctia vu tranh chip
% Mdi quan h¢ kinh doanh dang tiép dién

% Nguy co cong khai thdng tin so véi lgi

ich khi chién thang vy tranh chip

BAN GIAI QUYET TRANH CHAP

TO TUNG CO SU THAM GIA CUA CHUYEN GIA
(EXPERT PROCEEDINGS)

HOA GIAI (MEDIATION)

HAMBERS LLC




19

20

16. BAN GIAI QUYET TRANH CHAP

(DISPUTE BOARDS)

CHUC NANG

% Ban giai quyét tranh chép
(Dispute Boards) la ban dugc
thanh 1ap boi cac bén dé cung cép
cac quyét dinh hoic khuyén nghi.

% Ban giai quyét tranh chép thuong
dugc st dyng & cac dy an xay
dung va cac linh vyc nhu phat
trién va nghién cau, SHTT, Thoa
thudn c¢b déng hoic PPP.

% HJ tro cac bén giai quyét tranh

chip ma khong cin dén trong tai
hodc toa an

17. TO TUNG CO SU THAM GIA CUA CHUYEN GIA

NOI DUNG

% T4 tung c6 sy tham gia ciia chuyén
gia la viéc st dung mot chuyén gia
doc lap dé hd tro trong qua trinh
gidi quyét mau thuan giita cac bén.

% Chuyén gia c6 thé 12 mot ca nhan
hodc moét phap nhan. Tu van cia
chuyén gia c6 thé rang budc hoic
khong dua vao thoa thuan cia cac
bén.

0

% Cung cp mot v kién doc lap vé
mét van dé gidp cac bén co thé c6
co s& dam phan va giai quyét tranh
chép thdng qua hoa giai ma khong
can dén trong tai hodc toa &n

PHAN LOAI

% Khuyén khich cac bén tur giai
quyét tranh chap

% Khi khong thé dat dugc thoa
thuén, Ban giai quyét tranh chap co
thé:

+ Can thiép v&i su hd trg gian tiép dé
gilp cac bén giai quyét cac van de
théng qua thoa thuén

+ quyét dinh viéc tranh chdp théng
gua mdt quyet dinh hodc khuyén nghi
sau mot thi tuc chuyén chinh thuc.

VAI TRO

0
o

Cung ,cé%Adénh gia khong rang
budc cac bén vé cac van dé cua vu
tranh chap

Cung,_ cdp cac quyét dinh chuyén
sau rang bydc ve cac van de cua
vu tranh chap

Cung cép y kién chuyén gia vé sir
dung trong tai hay toa an

29-Sep-22

ADR VIETNAM CHAMBERS LLC

ADR VIETNAM CHAMRBERS LLC

10
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LAY 2o
/

18. HOA GIAI (MEDIATION) ok

ADR VIETNAM CHAMBERS LLC

CHUC NANG PHAN LOAI

# Cong cu thuong dugc s dung % Hoa giai wvu viéc (Ad-hoc
trong qua trinh giai_quyet tranh mediation): cac bén c6 thé tw xay
chap. Gan day, cac bén thyong ap g hi hoa eidi phil hob Vi
dung thoa thuan giai quyét tranh ung ‘At u‘ytuc, 0a giai phu hop vol
chap nhiéu budc (multi-step nhu cau cua cac bén.
dispute resolution clause) N N i -

« Hoa giai quy che (Institution

** HG trg céc bén c6 }hé ty hoa gidi mediation): cac bén s& cé sy hd trg
}%Og‘ckﬁgrt] d‘égg :?é’;‘ ﬂtl;iarﬁogg;g clia trung tdm giam sat qué trinh hoa
o g ong : gidgi (Pidu 7 Quy tic Hoa giai ICC).

19. HOAT PONG GIAI QUYET TRANH CHAP
BANG HOA GIAI THUONG MAI TAI VMC

ADR VIETNAM CHAMBERS LLC

I D s
PR ALE S
/¢ @r ;
A’: g - E
T8ng tri gict tranh chép > 100% hoa glal thanh
Linh vyc tranh chdp . , z
) Xay dung trén cac vu thuc te dugc
TY (VND) Mua bén héing héa - P
Cung tng dich v tién hanh
S& wy tranh chéip -~ 58 TRIEU (USD) S6 hiu tritue > 100% CéC vu h(‘)a glal
thanh céc bén tu nguyén
thi hanh

> 11 vu (>34.4%) thudc
linh vuc co so ha tﬁng,
xay dung, nang lugng

> 6 vu (18.75% ) c6 1
bén tranh chip I1a doanh
nghiép nha nuéc

Nguén: VIAC, Gidi thiéu vé Trung tam Trong tai Qudc té Viét Nam

11
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20. HOAT PONG GIAI QUYET

TRANH CHAP TAI VIAC

S6 vu tranh chdp VIAC thu ly (1993 - 2021)

€O it nhdt mot bén la FDI

42 7>

21. POI NGU CHUYEN GIA TAI VIAC

39,2%

Tranh chdp

2259

VU TRANH CHAP

Tranh chdp
trong nusc

&
g & 3
-
R T N l

200820092010 20112012 2013 2014 2015 2016 20172018 201520202021

51596 1557 1558 1935 2000 2001 2002 2003 2004 2005 2006 2007

Bidu d6 théng ké s& vu tranh chdp VIAC thu Iy (1993 — 2021)

18,1x

Tranh chdp co
yéu t8 nudc ngodi

29-Sep-22

!-""'!i’ ".g:
3 Y
N N
-/, Nz
- g

N L
e

ADR VIETNAM CHAMBERS LLC

» Trong giai doan tir 2014 t&i
nay, céc vy tranh chip thudc
linh vuc co s& ha t?mg, xay
dung & nang luong chiém
17% s6 vu tranh chip tai
VIAC hang niam, chiém
46% téng tri gia tranh chip
dugc giai quyét.

> Trong s6 céc vu tranh chip
nay, c¢6 khoang 10% phat
sinh tir cac Hop ddng ¢ tri
gia tir 180 ty tro 1én.

Nguén: VIAC, Giéi thiéu vé Trung tam Trong tai Quédc té Viét Nam

Doi ngd chuyén gia

VIAC co6 ddi ngd Trong tai vién va Hoa gidi vién gém 1a nhiing chuyén gia
co uy tin va chuyén moén sau Trong cdc [inh vuc tranh chdp, dam bao doc

[&p, vo tu va khach quan

DANH SACH TRONG TAI VIEN

135

— ] S
"I'"rz:::::vitn ; -
VIAC oo
TR G o
Nogengodi " o =
[ ]

ADR VIETNAM CHAMBERS LLC

DANH SACH HOA GIAI VIEN

o -
41 [} | \ o
Hbéa gidi vién
Viet Nam - ‘”Qf: -
13 5
Hoa gidi vién Sy \
Nuge ngoai 71 [S]

Nguén: VIAC, GiGi thiéu vé Trung tam Trong tai Quéc té Viét Nam

12
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22. CAC YEU TO CAN NHAC KHI LUA CHON
PHUONG THUC GIAI QUYET TRANH CHAP

Hoa giai hay Trong tai hay Hoa giai két hop Trong tai (Arb-Med-Arb)

Néu lya chon trong tai thi nén lwa chon:

Trong tai vu viéc (ad hoc arbitration) hay trong tai quy ché (institution arbitration)?
Trung tam trong tai nudc ngoai hay Viét Nam?

Thim quyén cia HDTT hodc Toa 4n d6i v6i cac bién phap hd trg (Thim quyén viéc 4p
dung BPKCTT, kha nang va tinh kip thoi khi hd tro thu thap chimg cir)

Kha nang thi hanh PQTT nudc ngoai tai dia diém trong tai khi lya chon trung tdm trong
tai nude ngoai (seat of arbitration)

Luat diéu chinh hop dong (Luat Viét Nam)

23. PIEU KHOAN GIAI QUYET
I TRANH CHAP KHUYEN NGHI

ADR VIETNAM CHAMBERS LLC

Moi tranh chdp phét sinh #ir hodc lién quan dén hop dong nay sé dirge gidi quyét bing
trong tai tai Trung tam Trong tai Quoc té Viét Nam (VIAC) theo Quy tac t6 tung trong tai
ciia Trung tdm nay.

Pia diém trong tai tai HA Ngi, Viét Nam/ Ho Chi Minh, Viét Nam.
Hi dong trong tai bao gém 3 thanh vién

Ngon ngif trong tai 1a Tiéng Viét

BO"(ES }g&ﬁ%ﬁ'ﬁgﬁ‘ifo Céac bén dongy rang trong qua trinh gidi quyét tranh chdp bang trong tai, véi thién chi, sé
¢ ging gidi quyét tranh chdp thong qua hod gidi tai Trung tAm Hoa gidi Viét Nam
(“VMC”) theo Quy trinh lién thong Trong tai — Hoa gidi — Trong tai (Arb-Med-Arb
Protocol) ciia VIAC va VMC ¢6 hiéu lyc tai thoi diém dé. Bat ky két qua gidi quyét tranh
chép nao dat dwgc theo quy trinh hod gidi phdi dwgc thong béo 16i Hoi dong Trong tai c6
tham quyén cia VIAC dugc ghi nhdn thanh mét Quyét dinh cong nhdn hod gidi thanh
(Consent Award).

26
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24. PIEU KHOAN GIAI QUYET
TRANH CHAP KHUYEN NGHI

29-Sep-22

POI VOI DU AN CO
YEU TO NUOC NGOAI

25. KHUYEN NGHI

“Trong truong hop bt cir tranh chap nao nay sinh tiv hodc lién quan dén Hop dong nay (bao gom bat
cik van dé nao lién quan dén sw ton tai, hiéu lyc va viéc cham dirt cia Hop Pong) (“Tranh chap”), dau
tién cac Bén sé né lyc gidi quyét Tranh Chdp d6 qua hoa gidi tai Trung tam Hoa giai Viét Nam
(“VMC”) theo Quy trinh hoa gidi VMC ¢6 hiéu lyc tai thoi diém do.

Néu Tranh chap do ‘khong dwoc giai quyet thong-qua-hoa giai theo quy dinh-trén trong-vong-[.] ngay
ké tir khi bdt cir Bén ndo c6 théng bdo bang van ban véi Bén kia vé mot tranh chdp (hodc mét khodng
thoi gian dai hon nhw cdc Bén cé thé thong nhdt bang van ban), tranh chap dé phdi dwoc dé trinh lén
va sau ciing dwgc gidi quyét boi Trung Tam Trong Tai Quéc Té Viét Nam theo Quy Tdc Trong Tai
dang c6 hiéu lyc tai thoi diém do (“Quy Tac VIAC”)/ Hodc Trung Tam Trong Tai Quéc Té Singapore
theo Quy Tac Trong Tai dang cé hiéu lyc tai thoi diém dé (“Quy Tac SIAC”)/ Hodc Phong Thirong
mai Quéc té (ICC) theo Quy tic trong tai ICC.

Dia diém trong tai-tai-Ha -Ngi-Viét Nam/ Ho Chi Minh,-Viét Nam-(hode Singapore). Hoi d&ng trong-tdi
bao gom 03 thanh vién. Ngén ngir trong tai la Tiéng Anh.

Phan quyel trong tai dwgc ban hanh boi cdc trong tdi vién dige bé nhiém tai Hop Pong nay sé la phén
quyét cudi cing va sé mang tinh rang bugc doi voi Cac Bén. Moi Chlphl va khoan chi phat sinh lién
quan dén trong tdi phdi dwoc thanh todn theo quyét dinh ciia Hoi dong trong tai”

Cén trong ngay tir giai
doan dam phéan va soan
thiao hop ddng va céc
didu khoan giai quyét
tranh chip.

ADR VIETNAM CHAMBERS LLC

Lua chon Hoa giai cia VMC va

ADR VIETNAM CHAMBERS LLC

Cin c6 sy tham
vén y kién luat
su/chuyén gia co
kinh nghiém ngay
khi dam phan

Té chue dao tao
dé dam bao khi
xdy ra tranh chip
c6 thé giai quyét
hiéu qua.

Chon lya bién phap
giai quyét tranh chip
ADR phu hop véi
ting giai doan va
luén cin nhic hoa
giai nhu phuong
thitc giai quyét tranh
chép uu tién

Trong tai cua VIAC trong céc didu
khoin miu néu khéng c6 yéu td
nudc Ngoai.

Lua chon Hoa giai cia VMC va can
nhic dich vu Trong tai cia VIAC
trong céc diéu khoan mau lién quan
t6i cac nha tai tro, nha dau tu va nha
théu nude ngoai.

14
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26. TAI LIEU THAM KHAO

29-Sep-22

[

27. TAI LIEU THAM KHAO

ADR VIETNAM CHAMBERS LLC

Nguyén Manh Diing, “Co Ché Phong Ngira Tranh Chip Va Giai Quyét Tranh Chédp Cho Cac Du An PPP”, 2021,
https://www.academia.edu/62585332/CO_CHE PHO NG _NGU A _TRANH_CHA P_VA_GIA I QUYE T TRANH_CH

A_P_CHO_CAC_DU_AN_PPP

IBA Arbitration Clause Guideline, https://www.ibanet.org/MediaHandler?id=D94438EB-2EDS5-4CEA-9722-7TA0C9281F2F2

ICC, ICC Arbitration and ADR Commission Report on Construction Industry

Arbitrations, https://iccwbo.org/publication/construction-industry-arbitrations-report-icc-commission-arbitration-adr;

https://iccwbo.org/publication/icc-arbitration-and-adr-commission-report-on-issues-for-experts-acting-under-the-icc-expert-

rules-or-the-icc-rules-of-arbitration/

https://iccwbo.org/publication/arbitration-involving-states-state-entities-icc-rules-arbitration-report-icc-commission-
arbitration-adr,

UNCITRAL, UNCITRAL Model Legislative Provisions on Public-Private Partnerships

(2019), https://uncitral.un.org/en/mlpppp

UNCITRAL, UNCITRAL Legislative Guide on Public-Private Partnerships (2019),

https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-10872 uncitral ppp_e_ebook 2021.pdf

ADR VIETNAM CHAMBERS LLC

Thong tu sé 09/2022/TT-BGTVT ngay 22 thang 06 nam 2022 cia Bo truéng B Giao thong
van tai.

Nghi dinh s§ 35/2021/ND-CP ngay 29 thang 3 nim 2021 cua Chinh phii Quy dinh chi tiét
va hudéng dan thi hanh Luat Dau Tu theo Phuong Thire Di Tac Cong Tu

M&u hop ddng BOT cho dy an Pudng cao tbe, thang 9/2016, Dy 4n Xay dyng ning luc va
hd trg chinh sach cho Ban PPP - B Giao thdng vén tai

Sb tay quy trinh quan Iy va tai liéu hudng din cach thyuc hién cac du an PPP, thang 9/2016,
Du 4n Xay dung ning luc va hd trg chinh sach cho Ban PPP - Bo Giao théng van tai

Hudéng din Hop dong chuong 1,2,3, Thang 5/2016 cua Du 4n Xay dung nang lyc va hd tro
chinh sach cho Ban PPP- B Giao thong van tai.

VIAC: https://www.viac.vn/quy-trinh-lien-thong-trong-tai-hoa-giai-trong-tai

VBLC: https://vblc.com.vn/our-events/

15


https://www.ibanet.org/MediaHandler?id=D94438EB-2ED5-4CEA-9722-7A0C9281F2F2
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https://www.viac.vn/quy-trinh-lien-thong-trong-tai-hoa-giai-trong-tai

TH T T T T

Xin cam on!

NGUYEN MANH DUNG, MCIArb

Trong tai vién | Trung tam Trong tai qudc t€ Viét nam VIAC
Phé chu tich | Hoi dong khoa hoc VIAC
Thanh vién| ICC Taskforce on ADR and Arbitration

29-Sep-22
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THO T T T T

CO CHE GIAI QUYET /=
TRANH CHAP DAU TU QUOC TE

LAI THI VAN ANH
Pho Vu treong
Vu Phép luat Quoc t€, Bo Tu phap

B
1111

INVESTOR STATE DISPUTE SEWT

IID: Investor-State Investment Disputes ISDS: Investor-State Dispute Settlement
Tranh chdp dau tu gitta Nha nudc va nha dau tuw. Co ché giai quyét tranh chap dau tw quéc t&

Theo quy dinh tai Quyét dinh 14/2020/QD-TTg: Tranh chdp dau tu qudc t€ 1a tranh chdp phét sinh tir viéc
nha dau tu nuwdc ngoai kién Chinh pht, Nha nuéc Viét Nam hodc co quan nha nudc, t8 chiee duoce co quan
nha nudc iy quyeén thue hién chitc nang quan ly nha nudée (sau day goi chung la co quan nha nudc) theo mot
trong cac treong hop sau:

1
a) Hiép dinh khuyén khich va bao hé dau tw hodc hiép | b) Hop dong, thoa thuan gitta co quan nha
dinh thuong mai hodc diéu wéc qudc t& khdc 6 quy dinh |  nudc Viét Nam va nha déu tu nude ngoai,
vé bao ho dau tw ma Viét Nam la thanh vién (sau ddy goi - trong dé c6 quy dinh co quan giai quyét
chung la hiép dinh dau tw), trong d6 c6 quy dinh vé viéc ' tranh chdp phat sinh tt hop dong, thoa
giai quyét tranh chap dau tw qudc t€ tai trong tai quoc té; ! thuin nay 1 trong tai qudc t&.

]
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Cac bén tranh chép:

Bén khéi kién:

A

o,

= &=
00

Bén bi kién:

Nha dau tu nudc ngoai @ @ Nha nueéc/co quan nha nuwedce

Can cw khéi kién:

Hiép dinh BIT, FTA va cac diéu wéc qudc t&€ khac
¢6 quy dinh vé khuyén khich va bao h6 dau tu ma
Viét Nam la thanh vién, trong d6 c6 quy dinh vé
viéc giai quyét tranh chip gitta Nha dau tw nudc
ngoai va Chinh phu Viét Nam tai trong tai qudc t€
hay co quan tai phan nudc ngoai ¢6 tham quyén
(Hiép dinh dau tw);

N6i dung kh&i kién:

rd

Hop dong, thoa thuin gitta Chinh pha Viét Nam
hodc co quan nha nuéc Viét Nam va Nha dau tw
nudc ngoai, trong do6 c6 quy dinh co quan giai
quyét tranh chdp phat sinh tit hop doéng, thoa
thudn nay la trong tai qudc t& hodc co quan tai
phan nude ngoai cd thdm quyén.

Hanh vi ctia Chinh pht, co quan nha nuwéce vi
pham cac quy dinh vé bao h¢ dau tw trong cac
Hiép dinh dau tu: Déi x&t qudc gia, d6i xt t6i
hué quéc, d6i xt cong béng va thoa dang, bao
ho an toan va day du, quy dinh vé qudc httu
héa, bdi thuong trong truong hop ¢ xung dot
vii trang va cac cam két khac trong cac hiép

dinh dau tu.

Lién quan dén vi pham vé nghia vu theo quy
dinh ctia Hop dong, Biéu wdc quéc t€ hodc vi

pham phap luat Viét Nam.
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& Zimbra: Inbox (54) X @ Viet Nam [Investment Dispute X == v = X
< C @ investmentpolicy:unctad.org/investment-dispute-settlement/country/229/viet-nam apx 0@ :
@3 Investment Policy Hub. o Cometnime e R hew G A

Investment Dispute Settlement Navigator =

Knowntresty-based 1SDS cases:

Cases s Respondent e

About .
Methodology .
e = . o
v f = < -
s ==

DesceanmarFste | Vethan

DecanimarFite | Vathan

son ncicng the ririna

Related Products

H Q Type here to search

Pham vi ap dung;:
Khoan dau tu, nha dau tu

Bao ho dau tu:

Nguyén tic bao ho t&i thiu (d6i
xtt cong béng va thoa dang, bao

Nguyén the d6i xtr t61 hué qudc; Nguyén thc d6i xte qudc gia; ho an toan va day du);
bam bao khong qudc hitu hoa tai Bao dam quyén duwgc chuyén von biéu khoan 6 va mot s§ cam két
san cua nha dau tu, k& ca qudc dau tu va loi nhuan vé nudc; khéc.

httu hoa truc tiép va gian tiép;
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Giai quyét tranh chap dau tw

i

THUONG LUONG, HOA GIAI TRONG TAI QUOC TE

CO CHE PAC THU QUY PINH TOA AN TRONG NUGC
TAI TUNG HIEP DINH
7
-
Nguy co’ phat sinh IID theo Hiép dinh tir Hop dong PPP
Co quan c6 thadm quyén vi pham Co quan quan ly nha nuwéc Cac co quan tu phap vi
Hop dong PPP: khéng vi pham Hop dong pham céac cam két trong
D&i véi cac nha dau te nwde PPP nhung c6 bién phap Hiép dinh dau tu khi
ngoai dén tir quéc gia c6 hiép quan ly dau tw vi pham céc giai quyét tranh chép,
dinh bao ho dau tu véi Vit Nam cam két trong Hiép dinh bdt dong lién quan dén
ma trong d6 ¢é diéu khoan bao dau tu. dw an PPP.
trum thi ngoai viéc khoéi kién
theo co ché giai quyét tranh chép
dau tu theo hop doéng PPP, nha
dau tu cd thé khoi kién theo
Hiép dinh cao budc Viét Nam vi
pham diéu khoan bao trum.
8



Khuyén nghi

Khi dam phan,
ky két hgp déng:

=]
&~

03

Luu y cac vin dé phéap ly
trong hop dong nhu Luéat ap
dung, giai quyét tranh chép;
trach nhiém xa hoi cta doanh
nghiép;

Khuyén nghi

Khi c6 bat dong, tranh chap:

01

bam bao dung phap luat
Viét Nam;

04

bam bao su thdng nhat, nhat
quan trong qua trinh dam
phén hop déng PPP va viéc
xem xét, phé duyét cac tai liéu
khac ctia Dy an nhu Bédo cdo
nghién cttu kha thi, hop dong
cung cdp nhién liéu, bao tiéu
san ph&m, bao lanh...

29-Sep-22

02

Dam bao cam két kha thi, co
thé thuec hién trén thuec té;

05

Luu gitt day du ho so, tai liéu
lién quan dén qud trinh dam
phan, thao luan cta cac Bén.

Can chu ddng, tich cuc tham van, thuong luong

véi phia nha dau tu d€ tim giai phap; Luu y
O 1 khong dé nha dau tw nam duoc diém yéu, thu

thap ching ct, tai liéu cho Vu kién sau nay;

Truong hop tham véan, thwong luong khong
thanh cong va c6 kha nang phat sinh tranh
chdp, can thong bao ngay cho co quan dai dién
()2  phap 1y cho Chinh phii (Bo Tu phap) va bio cdo
Thu tuéng Chinh phu d€ c¢6 phuong an chudn
bi cho giai quyét tranh chdp néu nha dau tw

khoi kién.



Khuyén nghi

Khi thuc hién
hgp dong:

02

Giam sat chat ché qua trinh thic hién duw
an ctia nha dau tu, phat hién va x& ly vi
pham kip thoi, ding phap luat ca vé noi
dung va trinh ty, thu tuc;

11

01

Thuc hién dang cam két; dung quy dinh
phap luat;

03

Luu gitt ho so, tai liéu day du lién quan
dén qua trinh thuc hién hop dong, dac
biét lién quan dén qua trinh phat hién va
xtt ly vi pham ctia nha dau tuw.

Cl

Xin cam on!

LAI THI VAN ANH

Phé Vu treong

Vu Phép luat Qudc t€, Bo Tu phap
Email: anhltv@moj.gov.vn

29-Sep-22
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DISPUTES IN PPP PROJECTS

INHERENT COMPLEXITIES OF PPP LEAD TO
DISPUTES

* A PPP project is a “network of interrelated contracts and other legal
relationships involving parties”

* PPP contracts are long-term and unexpected circumstances are likely
to arise at times

* PPP projects tend to be complex in their scope with multiple
stakeholders involved

» Contract documents are complex and subject to interpretation
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COMMON TYPES OF DISPUTES

* Disputes arising under PPP agreement between private
investors and public contracting agencies
v/ \ Y Pul.>l|c ve * Disputes around PPP procurement
7 Private
* Disputes between private investors and other relevant public
agencies: environmental, land acquisition, tariff, and financial

regimes

* Disputes arising among private consortium members
Investor vs

$$ related parties ° Disputes arising under lending agreements

for » Disputes arising under contracts with subcontractors or
implementation suppliers
Investor/
Project * Disputes with users (road users), or offtakers who can be
Company vs Government owned utility (State owned power company)
Users

COMMON CAUSES OF DISPUTES

Ground conditions Scope change .
o 7% Project Company
11%
breach
7%

State authority breach
2%
Environmental and
social
16%

Operations and costs
overruns
2%

Demand risk

7% Land acquisition and
%

resettlement
11%

Construction delays KPIs and payment
and cost overrun hani: Survey 2020
15% 13%

295ep-22 6
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MANAGING PPP DISPUTES

DISPUTES MUST BE MANAGED FROM
INCEPTION PHASE

* PPP contracts must be carefully prepared with clear, specific,
and concise contractual terms. Common vague areas include:

— Key performance indicators of the project enterprises, and
methods to be used to monitor the performance

— Payment and any deduction mechanism

— Management of changes: scope, demand, or site conditions
— Change of the laws, or general legal requirements

— Various forms of permits

* Develop clear disputes resolution procedures in the
contract
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DISPUTES MUST BE MANAGED FROM
INCEPTION PHASE

» Adequate performance monitoring to tract
performance and compliance with the contract to
be aware of potential issues and mitigate the risks
of disputes

* Regular review of the contract performance

* Clarify any ambiguous or unclear clauses whenever
they emerge before it leads to disputes

* Always maintain good communication channels

CASE STUDY

Disputes during construction period

Gautrain Rapid Rail Link, South Africa

10
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Gautrain Rapid Rail Link— Concession Contract

An 80km rail project developed to ease traffic
congestion and facilitate travel in the
Johannesburg-Pretoria corridor in South Africa.

Project Company Obligations: Design, Build,

Finance, Operate and Maintain _

Financial Close 25 January 2007

Capital Value ZAR 24.5 billion (USD $3.4 Billion
— 2007 exchange rate)

Contract Duration: |9 years, 6 months

Various disputes arisen during construction period

Dispute I:

¢ The public party fails in delivering the land access to the private
investor on time . The project company had to accelerate the
construction to meet the project’s timelines. Therefore, the project
company requested for compensation.

* A Dispute Resolution Board was established, but can not reach an
agreement. Arbitration was used

29-Sep-22
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Various disputes arisen during construction period

Dispute 2:

* The public party has changed the scope of project. However, the PPP Contract
does not specify procedures to deal with changes.The change management process
in the PPP contract for scope changes was broadly structured as follows:

The public sector would issue a change notice;

The Project Company would respond with an outline cost within an agreed
timeframe;

The public sector would then make a decision to allow the Project Company
to proceed with a fully developed response based on the initial outline cost;
and

If the public sector allowed the Project Company to proceed, the Project
Company would submit a fully developed response. However, there is no time
limit on when the final response from the Project Company should be
submitted. This proved to be a major flaw, as there was no time limit for the
Project

* The Project Company did not address the change to the scope of project.The
public sector disagreed and brought the disputes to arbitration

Various disputes arisen during construction period

Final settlement:

The public agency has to pay compensation:

* The public sector paying the Project Company an amount of ZAR
980 million in full and final settlement; and

* The public party had to forgo receipts of the railway usage fee in
the amount of ZAR 266 million that would otherwise be payable
by the Project Company

29-Sep-22
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