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VIETNAM BUSINESS LAWYERS CLUB

HOI THAO | SEMINAR

CO CHE PHAP LY GIAI QUYET TRANH CHAP THUE:
THUC TIEN VIET NAM VA BAI HOC TRONG KHU VUC

LEGAL MECHANISMS TO RESOLVE TAX DISPUTES:
PRACTICES IN VIETNAM AND LEARNINGS FROM REGIONS

= (08:00 - 11:30
24.10.2022

o Phong PANORAMA - Tding 11 - Khdch san EdenStar Sai Gon

PANORAMA Room - 11t Floor - EdenStar Saigon Hotel
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VIETNAM BUSINESS LAWYERS CLUB

CO CHE PHAP LY GIAI QUYET TRANH
CHAP HANH CHINH LIEN QUAN DEN
THUE & VIET NAM

Luat sw CAO DANG DUY
Luét sw thanh vién R&T LCT Lawyers

RAJAH & TANN LCT LAWYERS | VVietnam

Luat sw CAO DANG DUY

* Luat sw thanh vién R&T LCT Lawyers
+ Hoa giai vién cta Trung tam Hoa gidi Thuong mai Quéc té Viét
Nam (VICMC)

* Hon 10 nam hoat dong chuyén sau trong [inh virc dau tw,
doanh nghiép va giai quyét tranh chap thwong mai

Rajah & Tann LCT Lawyers " 2
T. +84 24 3267 6127
E: duy.cao@rajahtannict.com
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TRANH CHAP HANH CHINH LIEN QUAN
DEN THUE TAI VIET NAM

CO CHE PHAP LY GIAI QUYET TRANH
CHAP HANH CHINH LIEN QUAN PEN THUE

TAI VIET NAM

CO CHE ISDS

LUU Y & KHUYEN NGHI

RAJAH & TANN LCT LAWYERS | Vieinam
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1. TRANH CHAP HANH CHIN
QUAN DEN THUE

CAMBODIA | CHINA | INDONESIA | LAO PDR | MALAYSIA | MYANMAR | PHILIPPINES | SINGAPORE | THAILAND | VIETNAM
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) ) RAJAH &TANN LCT LAWYERS | Vietnam
TRANH CHAP HANH CHINH LIEN QUAN DEN THUE

QUYET DPINH
HANH CHINH /
HANH VI HANH
CHINH CcUA
CQT BOI VOI
NNT
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TRANH CHAP PHO BIEN

> Muc thué 4p dung (tranh chap lién quan dén
co s& tinh thué, dbi twong ndp thué, thué
suat, wu dai thué, thu nhap chju thué & chi
phi dwoc trir khi xac dinh thu nhap chiu thué,
ap ma HS déi voi hang xuat-nhap khau, thoi
gian va méc mién-giadm thué...)

> Quy dinh v& quan ly thué (tranh chap lién
quan dén thoi han khai nop thué, hd so khai
ndp thué, thwc hién nghia vu dang ky thué,
théng béo, cung cip théng tin, héa don
chirng tir, quan ly giao dich lién két...)

» Hinh thirc x& phat, mrc phat ap dung (tranh

chap vé mirc phat khai sai, cham nép...)
6 Not to be reproduced or disseminated without permission. RAJAH & TANN ASIA
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RAJAH & TANN LCT LAWYERS | Vieinam
CASE STUDY

Cong ty A 1a mét doanh nghiép (DN) c6 vén dau tw nwéc ngoai tai Viét Nam. Trong qué trinh hoat déng,
Cong ty A cé st dung céc dich vu tw van quan ly cla cong ty me va cong ty liéen két trong cling Tap
doan. Viéc cung cap dich vu thworng dworc thwe hién qua dién thoai va video call. DN khéng lwu
triv day dG email hay tai liéu chirng minh viéc cung cap va s dung dich vu lién quan, nhwng thuc té
DN d3 thanh toan phi tw van quan ly va ké khai khu trir cac chi phi nay khi xac dinh thu nhap chiu thué.

Cudi nam 2020, Doan kiém tra clia Cuc thué da kiém tra va khéng cong nhan céc khoan chi phitrén la
chi phi dwoe trir khi xac dinh thu nhap chiu thué, va két luan rdng DN da vi pham véi 16i “ké khai sai
thué GTGT va TNDN dan dén thiéu sé tién thué phai nop trong cac nam 2015-2016, vi pham Khoan 1
Diéu 12 Théng tw 166/2013/TT-BTC”. Co quan thué (CQT) ra quyét dinh x( phat vi pham hanh chinh
gdm céc ché tai truy thu s tién thué khai thiéu, phat khai sai 20% va phat tién cham nép.

Cong ty A khdng dbng y véi ndi dung Quyét dinh x&r phat nén da khiéu nai hai lan va sau d6 khéi kién ra
Toa Hanh chinh yéu ciu hiy bd QPHC ctia CQT.
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2.CO CHE PHAP LY GIAI QUYET
TRANH CHAP HANH CHiNH LIEN
QUAN DEN THUE

N

CAMBODIA | CHINA | INDONESIA | LAO PDR | MALAYSIA | MYANMAR | PHILIPPINES | SINGAPORE | THAILAND | VIETNAM
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QUY TRINH GIAl QUYET TRANH CHAP

QUYET PINH
HANH CHINH /
HANH VI HANH

CHINH

—_——

KHIEU NAI LAN 1

— .| KHIEUNAILAN 2

l

KHO'l KIEN
HANH CHINH
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RAJAH & TANN LCT LAWYERS | Vieinam

[

| Toa so tham |

[

| Toa phic tham |

!

THI HANH BAN AN
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2.1. KHIEU NAI HANH CHINH
|
CAMBODIA | CHINA | INDONESIA | LAO PDR | MALAYSIA | MYANMAR | PHILIPPINES | SINGAPORE | THAILAND | VIETNAM
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RAJAH & TANN LCT LAWYERS | Vieinam

THU TUC KHIEU NAI HANH CHINH

QDHC / HVHC

Thoi hiéu:
90 ngay

X N __ .| Nguoi da ra QPHC bi khiéu nai hodc | ,| Thoi han gidi quyét:
‘ AL el G ’ co quan cé nguwdi ra QBHC do 30 - 45 ngay

Thoi hiéu:
30 ngay

Tha trwdng cép trén truc tiép cla
nguwdi ¢ thAm quyén giai quyét

| Khiéunaildnhai | —— Theri han giai quyét

khidu nai lan dau 45 - 60 ngay
11 Not to be reproduced or disseminated without permission. RAJAH &TANN ASIA
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NOI DUNG GIAI QUYET KHIEU NAI
< Xem xét va thu ly Pon khiéu nai
% Xac minh ndi dung khiéu nai
% T chire dbi thoai
< Ban hanh Quyét dinh giai quyét
khiéu nai
12 Not to be reproduced or disseminated without permission. RAJAH & TANN ASIA
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RAJAH & TANN LCT LAWYERS | Vieinam
KET QUA GIAI QUYET KHIEU NAI

+ NNT chép nhan cac y kién va giai quyét
clia CQT dbi véi QPHC/HVHC, va khong
tién hanh khiéu nai 1an hai ho&c khéi kién
hanh chinh.

+  NNT khéng ddng y voi két qua giai quyét
khiéu nai 1an dau, va khiéu nai lan hai
dén co quan c6 thAm quyén HOAC khéi
kien hanh chinh 1én tda an cé thadm
quyén.

« CQT chép nhan y kién cia NNT, hay
bo/stra ddi QDHC/HVHC bj khiéu nai.

13 Not to be reproduced or disseminated without permission. RAJAH & TANN ASIA
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2.2. KHOI KIEN HANH CHINH
|
CAMBODIA | CHINA | INDONESIA | LAO PDR | MALAYSIA | MYANMAR | PHILIPPINES | SINGAPORE | THAILAND | VIETNAM
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RAJAH & TANN LCT LAWYERS |

I Khéi kién hanh chinh I

Thei hiéu
khéi kién:
01 nam
5 ; ) Toa azcgntham Thoi han chuan bj Thoi han dua vy
{ Cap so' tham — (ch ﬂuyén 4 xét x0r: an ra xét xir:
P i yh- » Cap 02 - 04 thang 20 — 30 ngay
Thoi han inh)
khang céo:
15 ngay
» T Toa cap trén tryc Thoi han chuan bj Thoi han dwa vu
Cap phuctham 1 tiép cua Toa so xét X0 an ra xét xir:
‘ thdm 60 — 90 ngay 30 - 60 ngay
15 Not to be reproduced or disseminated without permission. RAJAH & TANN ASIA
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1. BAN AN HANH CHINH
« Khong phan quyét vé mure tién thué, tién phat thué cu thé
+ Kétquabanan:
v béac toan bd yéu ciu khai kién ciia NNT => gitr nguyén QPHC/HVHC
v hidy bé mét phan QDHC/HVHC => CQT ban hanh quyét dinh stra d6i QDHC bj kién
v hiy bd toan bé QPHC/HVHC => CQT hiy bé QPHC bj kién
2. THI HANH BAN AN HANH CHINH
+  Thoi han thi hanh: 30 ngay ké tir ngay nhan duwoc ban an
+  CQT phai théng bao béng van ban tinh hinh, két qua thi hanh an cho Toa an
16 Not to be reproduced or disseminated without permission. RAJAH & TANN ASIA
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VU AN TRANH CHAP HANH CHiNH VE THuE' RAJAH & TANN LCT LAWYERS | Vietnam
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Nam2013 ~ Nam2014  Nam2015  Nam2016 ~ Nam2017  Nam2018  Nam 2019
mNam phat sinh
Téng s6 Vu an hanh chinh lién quan dén tranh chép vé thué
trong giai doan 2013-2020: 471 vu (Thdng ké cua Toéng Cuc Thué)

54

Nam 2020
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KET QuA G|A| QUYET KHlEU KlEN RAJAH & TANN LCT LAWYERS | [iernam

Nim 2017 Nam 2019

Nam 2018

Théng ké ctia Téng Cuc Thué

= Pang tiép tuc giai
quyeét

= Bac yéu cau khai kién

= Péi thoai/Dinh chi

Huy mét phan QPHC

= Hily toan bé QDHC
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RAJAH & TANN LCT LAWYERS | Vieinam

3. CO CHE ISDS

. A

CAMBODIA | CHINA | INDONESIA | LAO PDR | MALAYSIA | MYANMAR | PHILIPPINES | SINGAPORE | THAILAND | VIETNAM
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+ Investor — State Dispute Settlement (viét tat 1a “ISDS”): Co ché giai quyét tranh chép
gitra nha dau tw nwdc ngoai va chinh phd cla nwéc tiép nhan dau tw dwa trén cac hiép
dinh dau tw song phwong (BIT) ho&c hiép dinh thwong mai tw do (FTA).

+ Co ché ISDS co6 thé bao gdbm céc phwong thirc gidi quyét tranh chép théng qua tda an
c6 thdm quyén cla quéc gia tiép nhan dau tw, trong tai qudc té (theo Céng wéc ICSID
ho&c quy téc trong tai UNCITRAL), hodc bat ky phwong thirc gidi quyét tranh chdp nao
khac dwoc thda thuan va ghi nhan trong Hiép dinh.

«  Tuy thudc vao néi dung Hiép dinh, NDTNN c6 thé sé mét quyén khdi kién ra Trong tai
qudc té néu da lwa chon gidi quyét bang phuwong thirc khéi kién tai tda an c6 thdm
quyén cla qudc gia tiép nhan dau tuw.

+ Co ché ISDS con kha moi mé tai Viét Nam. Tinh dén hét nam 2019, mai c6 07 vu kién
trong tai vé tranh chap dau tu dwoc cong bd ma chinh pha Viét Nam la bi don trong dé,
trong d6 c6 moét vu tranh chap vé thué.
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Cos CHE |SDS RAJAH & TANN LCT LAWYERS | [etnam

Mét sb lwu y khi gidi quyét tranh chap theo co ché ISDS:

+  Chi phi tb tung cao: chi phi ¢b dinh cho trong tai (khéng phu thudc vao gia tri tranh chép)
|& khoadng 01 triéu USD. Theo wéc tinh ctia ICSID, néu tranh chép cé gia tri 5.000.000
USD thi téng chi phi cho méi bén c6 thé Ién dén 02 triéu USD.

+  Quy trinh phirc tap: Nhiéu trinh tw, tha tuc phirc tap, kéo dai véi sw tham gia cia nhiéu
bén. Theo thdng ké cla ICSID, trung binh mét khodng 3 ndm 3 thang cho mét vu tranh
chép.

+  Ganh nang bdi hoan chi phi: Bén thua kién c6 thé bj budc phai bdi hoan: (i) chi phi trong
tai; (i) chi phi phéap ly, va (iii) chi phi khac cho bén thang kién.

+  Thi hanh phirc tap néu bén thua kién (qudc gia tiép nhan dau tw) khéng tw nguyén thuc
hién phan quyét. Viéc thi hanh PQTT thwérng dwoc quy dinh trong tirng Hiép dinh.

21 Not to be reproduced or disseminated without permission. RAJAH &TANN ASIA
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4. LUU Y & KHUYEN NGHI

CAMBODIA | CHINA | INDONESIA | LAO PDR | MALAYSIA | MYANMAR | PHILIPPINES | SINGAPORE | THAILAND | VIETNAM
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RAJAH & TANN LCT LAWYERS |

LUU Y KHI CO TRANH CHAP

+  “Th&i hiéu” thwe hién quyén khiéu nai hoac
khé&i kién

e “Co sé phap ly” va “chirng ci”

+  CQT c6 thé thanh kiém tra lai, ban hanh QDHC
mé&i (néu co6 can clr). NNT ¢ quyén khiéu nai
va khéi kién hanh chinh déi véi QPHC maéi d6.

+ Léphi:

v Giai quyét khiéu nai khéng mét phi
v" An phi hanh chinh: 300.000 VNBD

23 Not to be reproduced or disseminated without permission. RAJAH &TANN ASIA
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KHUYEN NGHI

+ Xay dwng doi ngii ké toan co trinh dd chuyén
mén, kinh nghiém va hiéu biét phap luat thué.
Thiét 1ap quy trinh ra soat nodi bd dé phat hién
va khéc phuc cac sai pham vé phéap luat thué
trwée khi CQT thanh tra, kiém tra.

«  Xem xét tw van chuyén nghiép cla hang luat,
luat sw, tw van thué cé chuyén mén va kinh
nghiém trong qua trinh trao ddi, l1am viéc véi
CQT trwdc khi COT ban hanh QPDHC/HVHC.

24 Not to be reproduced or disseminated without permission. RAJAH & TANN ASIA
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RAJAH & TANN LCT LAWYERS | [etnam

KET LUAN

Co ché phéap Iy nao |a hiéu qua
nhat dé giai quyét tranh chap
hanh chinh lién quan dén thué?

25 Not to be reproduced or disseminated without permission. RAJAH &TANN ASIA
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LAWYERS HERETO : y
WHC GIVEYOU RAJAH & TANN LCT LAWYERS | Viernam

KNOW  HOME
ASIA  ADVANTAGE
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