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1. Y kién clia Hoc gia quéc té vé quan ly vu kién

Quy dinh cha Luat Trong tai Qudc té vé quan ly vu
kién

Quy tic va Hwéng dan cta T6 chirc trong tai
qudc té vé quan ly vu kién

IWNISOdNAS 03N — 8HY

Quy dinh cGa Luit Trong tai Viét Nam vé quan ly
vu kién

V. Cac cdng cu quan ly vu kién
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QUAN LY VU KIEN DU'G1 2 GOC NHIN

TO CHU'C TRONG TAI

“Quaén ly vu viéc, bao gém lién
lac v&i cdc trong tai vién, cdc bén
va dai dién dwoc dy quyén cla
ho vé viéc givi théng bdo ding
cdch, theo déi lich trinh va thoi
han nép dé trinh, sdp xép cdc
thiét bi cho phién hop va tét cd
cdc vén dé khdc nhdm tao diéu
kién thudn loi cho qud trinh té

HOI PONG TRONG TAI

“DE ddm bdo qudn ly vu viéc
hiéu qud, héi déng trong tdi,
sau khi tham khéo y kién cda
cdc bén, sé dp dung cdc bién
phdp té tung ma héi déng cho
la phu hop, vdi diéu kién la
chung khéng tréi vdi bat ky
théa thudn nao cua cdc bén
(Piéu 22(2))”

tung trong tdi dién ra suén sé”

Huwéng dan thi hanh cla ICC,
2021, biéu 93

Huéng dan thi hanh t8 tung cla
SIAC, biéu 4

VIAC Ve

REDFERN AND HUNTER ON INTERNATIONAL ARBITRATION

“Céc cudc hop so bd & giai doan rat sém cha qud trinh tranh chéap
khéng phai 1a théng 1& & mot s6 qudc gia. Tuy vay, dac biét 13 khi ma
cac bén tham gia va dai dién cta ho cé sy khac nhau vé van hod,
hodc tir cac nwdc cé hé thong luat khdc nhau, sé la cd y nghia néu hoi
dong trong tai t6 chirc moét cudc hop véi cac bén cang sém cang t6t.
Diéu nay s& dam bao ring gitta hoi ddng trong tai va cac bén cé mot
sy hiéu biét chung vé viéc phan x& s& dugc tién hanh nhu thé nao va
duwa ra mot k& hoach lam viéc can than. C6 thé, va khéng phai la
khoéng phé bién, cudc hop tru bj cé thé tién hanh qua video hodc qua
dién thoai.”

Alan Redfern, Martin Hunter, Nigel Blackaby, Constantine Partasides QC, “Redfern and Hunter on International Arbitration”,
sixth edition, Oxford University Press, 2015, para. 6.41 - 6.64, p. 366 - p. 372
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Luat Mau UNCITRAL (2006)

Diéu 18. Pai xir cong bang vé&i cac bén
Céc bén phai dwoc ddi xir mot cach cong bang va mdi bén phai cé co hoi day
d0 dé trinh bay vé vu kién

Piéu 19. Xac dinh cac nguyén tic vé td tung

1. Theo quy dinh cla Luat nay, cic bén duoc ty do thod thudn vé tha tuc
ma Hdi dong trong tai phai thyc hién khi tién hanh t6 tung.

NISOJWAS 03N — 8HY

2. N&u khéng cé thoa thuan d6, Hoi dong trong tai cé thé, theo quy dinh
cla lut nay, tién hanh trong tai theo cach thirc ma Hoi dong trong tai
cho Ia thich hop. Quyén trao cho Hoi d6ng trong tai bao gdm quyén xéc
dinh kha nang dwoc chap nhéan, su lién quan, tinh trong yéu, su xac dang
va gid tri thuyét phuc cla chirng cir.

£202
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LUAT TRONG TAI THUO'NG MAI VIET NAM

Piéu 4. Nguyén tic giai quyét tranh chap bang Trong tai

“1. Trong tai vién phai tén trong thoa thuan cla cac bén néu thoéa thuan
dé khodng vi pham diéu cdm va trai dao dirc x3 hoi.”

Piéu 12. Gtri théng béo va trinh ty glri thdng bdo

IWNISOdNAS 03N — 8HY

“Né&u cac bén khong cé thda thuan khac hodc quy tic t6 tung cla Trung
tadm trong tai khéng quy dinh khdc, céch thirc va trinh ty giri théng bao
trong t& tung trong tai dugc quy dinh nhw sau: ...”

€02 m
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QUY TAC ICC, PIEU 24: CUOC HOP SO BO
VA THO1 BIEU TO TUNG

1) Khi soan thao Diéu khoan tham chiéu hodc ngay sau d6 cang sém cang
t6t, hoi dong trong tai sé& t6 chirc mot cudc hop so’ bd d& tham khao y
ki€n cla cac bén vé cac bién phap t6 tung cé thé dwoc ap dung theo
pidu 22(2).

2) Trong cudc hop dd, hodc cang sém cang tdt ngay sau dé, hoi dong
trong tai s& thiét lap thoi gian biéu t6 tung ma ho dy dinh tuan theo dé
tién hanh t6 tung trong tai mot cach hiéu qua. Thoi gian biéu t6 tung va
bat ky stra d6i nao sau d6 s& duwoc théng bdo cho Toa trong tai va cac
bén.

3) D& dam bao viéc quan ly vu kién hiéu qud lién tuc, hoi déng trong tai,
sau khi tham khao y kién clia cac bén théng qua mot cudc hop so b tiép
theo hodc céch khac, c6 thé dp dung cac bién phap t6 tung khac hodc slra
dé&i thoi gian biéu té tung. ’

Hwd'ng dan cac bén va hoi dong trong tai thyc
hién té tung trong tai theo quy tac ICC 2021

“Tién hanh t6 tung trong tai nhanh chéng va hiéu qua

92. Hoi dbng trong tai va cac bén phai tién hanh t8 tung trong tai mét cach
nhanh chéng va tiét kiém chi phi, cé tinh dén mdc do phirc tap va gia tri
cta tranh chap (Diéu 22(1)).

93. D& dam bao quan ly vu viéc hiéu qua, hdi dong trong tai, sau khi tham
khao y kién cta cac bén, s& ap dung cac bién phap t6 tung ma hdi dong

trong tai cho la phu hgp, véi diéu kién la ching khong trai véi bat ky thoa

thuan nao cla cac bén (Piéu22(2)). Cac bién phap dé cé thé bao gom mot
hodc nhiéu cong cu quan ly duwoc dé cap trong Phu luc IV cia Quy tac.
Dic biét, hdi déng trong tai cé thé khuyén khich cac bén xem xét giadi quyét
tat cd hodc mot phan tranh chap cda ho, bing thuong lugng hodc thong

qua bat ky hinh thirc gidi quyét tranh chap than thién nao, nhu hoa gidi |

theo Quy tac hoa giai cta ICC”
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QuY TAC TRONG TAI SIAC 2016

Quy tic 19.3

Trong th&'i gian s&m nhat cé thé sau khi thanh 1ap Hoi ddng Trong tai, Hoi
dong Trong tai s& tién hanh cudc hop so’ bd v&i tat ca cac bén, cé mat
trwc ti€p hodc théng qua phuong tién khac, dé thao luan thd tuc thich
hop va hiéu qua nhat cho vu tranh chip.

Quy tic 19.7

Tai bat ky giai doan nao trong qua trinh t6 tung trong tai, Chanh Toa trong
tai cling c6 thé yéu cau cac bén va Hoi dong Trong tai triéu tap mét cudc
hop dé& thao luan thd tuc thich hgp va hiéu qua nhat cho vu tranh chap.
Cudc hop dé coé thé dugce tién hanh véi sy cé6 mat truc ti€p hodc théng
qua cac phuong tién khac.

QuY TAC TRONG TAI VIAC 2017

Diéu 22. bia diém trong tai

2. Hoi dong Trong tai c6 thé tién hanh cac phién hop gidi quyét vu tranh
chap tai bat ky noi ndo ma Hoéi déng Trong tai cho |a phu hop, trir khi cac
bén cé thda thuan khac. Hoi ddng Trong tai c6 thé t6 chirc cac cudc hop
bang hinh thirc va tai bat ky noi nao ma Hoi dong Trong tai cho la phu hop

Piéu 38. Diéu khoan chung

5. DGi vai cac van dé khong duoc quy dinh trong Quy tic nay, Trung tam
va Hoi dong Trong tai cé quyén hanh ddng theo tinh than cla Quy tic nay
va nb luc giai quyét vu tranh chap mot cach cong bang va hiéu qua.
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HUGONG DAN TO TUNG TRONG TAI CUA VIAC CHO
TRONG TAI VIEN

HO6 trg HDTT tham van y kién cac bén tranh chap vé cac
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CUOCHOP SO BO (CMC)

Céc van dé ban dau so bd — phan ddi tham quyén, dp dung
BPKCTT va/hodc xac dinh cac van dé riéng ré (bifurcation)
Cac van dé vé thd tuc khac — luat dp dung, ngdn ngit, dia
diém trong tai

Pé trinh — céc vong dé trinh, thoi han, cau trdc, ndp kém
chirng c va tai liéu

Thu thap chirng c* (Document production)

Nhan chirng — s8 lugng, thoi han dé trinh 10 chirng hodc
bdo cdo cha nhan chirng chuyén gia, nhan chirng do héi
dong trong tai chi dinh

Cac van dé thl tuc va quan ly khac — cach thire lién lac, chi
dinh thw ky hoi d6ng trong tai

QUYET PINH VE THU TUC

L Nk WwWNe

Luat 4p dung va dia diém trong tai

Ngon ngit trong tai

Thanh 1ap Hoi ddng trong tai/ phan d&i thAm quyén
Thu tuc rat gon (Expedited procedure)

Bién phap khan cap tam thoi

Lién lac

T4ch riéng cac van dé (Bifurcation)

Dé trinh

Loi ching

10. Nhan chirng chuyén gia
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THO1 BIEU TO TUNG

%+ Thoi biéu t8 tung thé hién ngay dén han cho nhitng budc t6
tung phai thuc hién bdi céc bén .
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«*» Thoi han nbp cac dé trinh

¢ Cac bén can tuan thd Thoi biéu t8 tung
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VAI TRO CONG CU QUAN LY VU KIEN TRONG VIECPE ~ VIAC vmei=- i
TRINH CHUNG CU
CUOC HOP SO BO HOI DONG TRONG TAI THON BIEU TO TUNG

“* Quyét dinh vé thi tuc sé chi

dén nhimg vén d& chimg < Nhac nho cdc bén va héi

ddng trong tai vé ngay dén
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o < HOi dong trong tai ct, vi du nhu: han dé dé trinh vén bén vé
o 1. Han dé trinh ching ct, 17 ;77” € ae C”” O""g anva
S Xem xét viéc cung cGp b ching, nhén chirng chuyén chung cit (Cut Off Date)
(2] sung chitng ct¥ cta cdc bén. gia
[—
g ~ 2 ’ .
2. Ngbén ngi¥ cua chirng c¥
[ ] % Luatsw
3. Dang chirng ctv (bén cirng
§ Yéu cbu Héi ddng trong tai triéu hodc ban mém, liéu loi
) tap nguoi lam chirng chirng ¢6 cén 1o xdc minh
la s thét, chit ky cda nhén
ching, v.v
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THAO LUAN VIAC vme = il

1. HOi déng trong tai VIAC nén &p dung cac cong cu quan ly vu
kién nhu thé nao?

2. Cach hanh x{r cta Luat su Viét nam trong té tung trong tai can
thay d6i nhu thé nao?

3. Céac bién phép trirng phat (sanction) néu cé ma Hoi dong
trong tai VIAC c6 thé ap dung vdi cac bén va luat su khi khéng
tuan thd PO la gi?

NISOJWAS 03N — 8HY

4. Conén stra d6i quy tic trong tai dé ting tinh canh tranh trong
cung cap dich vu gidi quyét tranh chap?

Cé nén slra d6i Luat trong tai thwong mai Viét Nam 2010 theo
huwdng dp dung Luat Trong tai Mau cia UNCITRAL hay khong?

£202

QUY TAC ICC, PHU LUC IV VIAC vme = il @

Appendix IV — Case M nent Techniques
The following are examples of case management techniques that can be used by the arbitral tribunal and the parties for controlling time and cost. Appropriate control
of time and cost is important in all cases. In cases of low complexity and low value, it is particularly important to ensure that time and costs are proportionate to what
is at stake in the dispute.

a) Bifurcating the proceedings or rendering one or more partial awards on key issues, when doing so may genuinely be expected to result in a more efficient resolution
of the case.

b) Identifying issues that can be resolved by agreement between the parties or their experts.

c) Identifying issues to be decided solely on the basis of documents rather than through oral evidence or legal argument at a hearing.

d) Production of documentary evidence:

(i) requiring the parties to produce with their submissions the documents on which they rely;

(ii) avoiding requests for document production when appropriate in order to control time and cost;

(iii) in those cases where requests for document production are considered appropriate, limiting such requests to documents or categories of documents that are
relevant and material to the outcome of the case;

(iv) establishing reasonable time limits for the production of documents;

(v) using a schedule of document production to facilitate the resolution of issues in relation to the production of documents.

e) Limiting the length and scope of written submissions and written and oral witness evidence (both fact witnesses and experts) so as to avoid repetition and maintain
a focus on key issues.

f) Using telephone or video conferencing for procedural and other hearings where attendance in person is not essential and use of IT that enables online
communication among the parties, the arbitral tribunal and the Secretariat of the Court.

g) Organizing a pre-hearing conference with the arbitral tribunal at which arrangements for a hearing can be discussed and agreed and the arbitral tribunal can indicate
to the parties issues on which it would like the parties to focus at the hearing.

h) Settlement of disputes:

(i) encouraging the parties to consider settlement of all or part of the dispute either by negotiation or through any form of amicable dispute resolution methods such
as, for example, mediation under the ICC Mediation Rules;

(ii) where agreed between the parties and the arbitral tribunal, the arbitral tribunal may take steps to facilitate settlement of the dispute, provided that every effort is
made to ensure that any subsequent award is enforceable at law.

Additional techniques are described in the ICC publication entitled “Controlling Time and Costs in Arbitration”. -

IWNISOdNAS 03N — 8HY
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AILIE A VIAC Ve iz il (o
TAI LIEU THAM KHAO )

1.Alan Redfern, Martin Hunter, Nigel Blackaby, Constantine Partasides QC, “Redfern and Hunter on International
Arbitration”, sixth edition, Oxford University Press, para. 6.41 - 6.64, p. 366 - p. 372

2.UNCITRAL Notes on Organizing Arbitral Proceedings

(2016), https://uncitral.un.org/en/texts/arbitration/explanatorytexts/organizing arbitral proceedings

3.The ICCA Reports No. 2: ICCA Drafting Sourcebook for Logistical Matters in Procedural Orders, https://www.arbitration-
icca.org/icca-reports-no-2-icca-drafting-sourcebook-logistical-matters-procedural-orders

4.CIArb Guideline 6: Managing Arbitrations and Procedural Orders, https://www.ciarb.org/media/4198/guideline-6-
managing-arbitrations-and-procedural-orders-2015.pdf
5.ICC Practice Notes, https://iccwbo.org/dispute-resolution-services/arbitration /practice-notes-forms-checklists
6.SIAC Practice Notes, https://siac.org.sg/wp-content/uploads/2022/06/Practice Note for Administered Cases PN-01-
14 2-January-2014.pdf

7.1CC Appendix IV: https://iccwbo.org/dispute-resolution/dispute-resolution-services/arbitration /rules-procedure/2021-
arbitration-rules/

8.Nguyé&n Manh Diing, QUAN LY VU KIEN TRONG TO TUNG TRONG TAI (CMC-TOR-

PO1), https://www.academia.edu/45673637/QUAN_LY_VU_KIEN_TRONG_TO_TUNG_TRONG_TAI_CMC_TOR_PO1_
9.Nguyén Manh Diing, Management of Arbitral Proceedings: ICC

Experiences!, https://www.academia.edu/39778114/TO_CHI'C_VA_QUAN_LY_TO_TUNG_TRONG_TAI_Kinh_nghiém_ctia_IC
C_Organisation_and_Management_of Arbitral_Proceedings_ICC_Experiences_

VIAC VMC /= @
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VIAC VOFIE=

A

PROVISIONS AND PRACTICES OF EARLY
DISMISSAL UNDER ICSID RULE 41

Mr. Lars Markert — Partner of Nishimura & Asahi
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The “origina

ICSID Arbitration Rule 41(5) (2006)

Unless the parties have agreed to another expedited procedure for
making preliminary objections, a party may, no later than 30 days
after the constitution of the Tribunal, and in any event before the first
session of the Tribunal, file an objection that a claim is manifestly
without legal merit. The party shall specify as precisely as possible the
basis for the objection. The Tribunal, after giving the parties the
opportunity to present their observations on the objection, shall, at
its first session or promptly thereafter, notify the parties ist decision
on the objection. The decision of the Tribunal shall be without
prejudice to the right of a party to file an objection pursuant to
paragraph (1) or to object, in the course of the proceeding, that a

claim lacks legal merit.
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VIAC vme

The “improvement”

ICSID Arbitration Rule 41 (2022)

(1) A party may object that a claim is manifestly without legal merit. The objection may relate to the

substance of the claim, the jurisdiction of the Centre, or the competence of the Tribunal.
(2) The following procedure shall apply:

(a) a party shall file a written submission no later than 45 days after the constitution of the Tribunal;

[...]

(e) the Tribunal shall render its decision or Award on the objection within 60 days after the later of the
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constitution of the Tribunal or the last submission on the objection.

(3) If the Tribunal decides that all claims are manifestly without legal merit, it shall render an Award to

£202

that effect. Otherwise, the Tribunal shall issue a decision on the objection and fix any time limit

necessary for the further conduct of the proceeding. [...]

@

Key concepts VIAC Ve
Rationale for Rule 41

Strike a balance between, on the one hand, the need to save time and costs and avoid unnecessary
consumption of parties’ resources, while on the other hand, not to wrongly deprive the parties of

their right to due process.

“Manifest of lack of legal merit”

® “legal merit” — no discussion of facts, too early at that stage (facts asserted by parties to be taken as

true)

IWNISOdNAS 03N — 8HY

®  “manifest” — high threshold

” o«

= “palpable”, “clearly revealed to the eye, mind or judgment”, or “obvious” (Trans-Global Petroleum
Inc v. Jordan, ICSID Case No. ARB/07/25, para. 9)
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# “novel, difficult or disputed legal issues” (PNG Sustainable Development Program Ltd v. Papua New

Guinea, ICSID Case No. ARB/13/33, para. 89)
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VIAC VRS2

Application in practice

High usage

As of April 2023, 54 applications, fully or partially successful 12 times (22%)
“Success stories”

Claim time-barred (3x)

BIT provision invoked/available no basis for claim (3x)
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No “investment” (just contract claims) (2x)

BIT not in force, no consent to ICSID

|
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Res judicata
Inspiration for commercial arbitration?

£202
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EARLY DETERMINATION IN 2
]
c
COMMERCIAL ARBITRATION =
|
n
S
n
W
Mr. Steven Lim — Arbitrator and Barrister of 39 Essex Chambers X

o .M‘J

Early Determination in Commercial Arbitration
e First introduced in commercial arbitration in:
Rule 29 SIAC Rules 2016

o Followed by:

Article 39 SCC Rules 2017

Article 43 HKIAC Rules 2018

IWNISOdNAS 03N — 8HY

« ICC has taken a different approach:

Article 22 ICC Rules 2021
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Early Dismissal underRule 29 of the SIAC Rules 2016
Rule 29.1

A party may apply to the Tribunal for the early dismissal of a claim or

defence on the basis that:

=
]

o o A claim or defence is manifestly without legal merit; or

=

S o A claim or defence is manifestly outside the jurisdiction of the
oW

= Tribunal

o

<o Rule 29.2

=

=

An application for the early dismissal of a claim or defence under Rule

29.1 shall state in detail the facts and legal basis supporting the

application. The party applying for early dismissal shall, at the same time

£202

as it files the application with the Tribunal, send a copy of the application
to the other party, and shall notify the Tribunal that it has done so,

specifying the mode of service employed and the date of service.

Early Dismissal underRule 29 of
the SIAC Rules 2016

Rule 29.3
The Tribunal may, in its discretion, allow the application for the early dismissal of a

claim or defence under Rule 29.1 to proceed. If the application is allowed to

IWNISOdNAS 03N — 8HY

proceed, the Tribunal shall, after giving the parties the opportunity to be heard,
decide whether to grant, in whole or in part, the application for early dismissal
under Rule 29.1.
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Early Dismissal underRule 29 of
the SIAC Rules 2016

"

Rule 29.4
If the application is allowed to proceed, the Tribunal shall make an order or Award
on the application, with reasons, which may be in summary form. The order or
Award shall be made within 60 days of the date of filing of the application, unless,

in exceptional circumstances, the Registrar extends the time

Early Dismissal underRule 29 of the SIAC Rules 2016

In essence, Rule 29 allows a party to apply to the Tribunal for
dismissal of a claim or defence on the basis that a claim or

defence is manifestly:

o Without legal merit; or

o Outside the jurisdiction of the Tribunal
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Differences between SIAC and ICSID Rules

SIAC was the first major commercial institution to provide for an
early dismissal procedure. Some elements were inspired by then
Article 41.5, ICSID Rules 2006 (now Article 41, ICSID Rules 2020).

However, there are material differences:
1. SIAC Rules cover both claims and defences.

2. SIAC Rules do not stipulate timeline for when application is to
be made (although for jurisdiction, Article 16(2) Model Law
would still apply — has to be raised not later than submission of

the statement of defence).

3. Under ICSID Rules, the application has to be made within 45
days of constitution of the Tribunal. At that stage, the only

submission before the Tribunal is the request for arbitration.

Manifestly without legal merit / outside jurisdiction

What is “manifestly” without merit may be different at an early

stage compared with a later stage of the proceedings.

o Legal merits have to be considered in the context of the

supporting facts.

o More facts and submissions may be available at a later stage in
the proceedings which may make the legal merits more

“manifest”.
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Manifestly without legal merit / outside jurisdiction

e Art 41 ICSID Rules 2020 draws a distinction between “manifestly without legal merit”

and “without legal merit”.

When the application is brought at such an early stage and based only on the request for

arbitration, the lack of merit must, by necessity, be very clear and obvious.

e This distinction is less relevant, and potentially misleading, in commercial rules where
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the application can be brought much later, and based on more material available in the

case.

When the case for both sides has been fully stated on a claim or defence, | think the only

£202

test is “without legal merit” and “manifestly” at that stage is otiose, or worse, misleading

if it suggests a higher standard than “without legal merit” has to be met.

Jurisdiction and Early Determination

e ICSID 2020 rules and commercial arbitration rules allow

jurisdiction to be addressed in early determination.

e Jurisdiction can also be challenged as a preliminary issue.

Tribunal has discretion to decide whether to determine

jurisdiction as a preliminary issue or with the merits

IWNISOdNAS 03N — 8HY

(arbitration rules and Model Law).

e Jurisdiction arguably is more appropriately addressed under
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the Model Law or equivalent arbitration rules rather than early

determination procedures - at least from the cost perspective.
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Early Determination and Preliminary Issues

Issues on the merits (like jurisdiction) can also be dealt with as
preliminary issues, except that there is no structure applied to
the application, compared with early determination
procedures (e.g. Art 22 ICC Rules).

Early determination procedures are not that novel as the

issues can be addressed by other established means.

Early determination adds a structure (and imprimatur) to the
process which may encourage tribunals to deal with the issues

early and not be deterred by due process concerns.

THANK YOU

INNISOJINAS Q3N — 94Y
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LS. Trwong Trong Nghia, Trong tai vién ctia VIAC — Thanh vién i
cép cao Vién Trong tai Virong quéc Anh (FCIArb) A
o

Vi sao cac tha tuc QLVK lai can
thiét va quan trong?

o - T6 tung trong tai khéi thly tir dau thé ky 20 & cac nudc cd kinh
t& thi trwdng phat trién dugc quang ba 13 than thién véi céc bén
tranh ch@p hon, nhanh hon, don gidn hon va do dé d& tén kém
hon t6 tung toa an.

o - Tuy nhién, tlr 5 ndm tré lai day, qua khao sét chinh thirc cla céc
dinh ché trong tai quéc té, nhiéu tiéng ndi than phién 13 t6 tung
trong tai c6 mot s6 dac diém rat té (worst characteristics): chi phi
tén kém, thi€u céng cu cudng ché trong qua trinh t8 tung, kho
biét dwoc hiéu qua cdng viéc cla trong tai vién va cham chap.

o https://arbitration.gmul.ac.uk/media/arbitration/docs/2015_Inte
rnational_Arbitration_Survey.pdf

o Do d6, cac dinh ché trong tai dang ¢ xu hudng tang cwdng va cai
tién QLVK dé khac phuc cac diém yéu nay

IWNISOdNAS 03N — 8HY
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O

o -Quan ly vy kién (QLVK): quy dinh cla Luat TTTM Viét Nam va cac quy tic t6 tung trong tai clia Viét Nam dang

Quan ly vu kién: nhu cau cé thwc va dang gia tang & Viét Nam  VIAC vmc

di sau cac nudc trong khu vy,

o -T6 chirc trong tai thuwong mai & Viét Nam dugc thanh 1ap 1993, sau khi dat nudc chuyén sang kinh t& thi
trwdng, con cac t6 chirc trong tai trong khu vire hau hét dugc thanh 13p trwdc ching ta khéng bao 1au (SIAC
dugc thanh 1ap 1991; HKIAC ndm 1985). Tuy nhién cac t6 chirc trong tai nay d3 phat trién nhanh hon.

o -Dén ndm 2010 ching ta méi c6 Luat TTTM, con tredc d6 1a Phap 1énh TTTM. Trong Ludt TTTM, QLVK dwoc
quy dinh khd so lugc va chua cé sy tham gia va phdi hop vdi cac bén tranh chap.

o -T6 tung trong tai thwong mai va ca hoa giai thwong mai & Viét Nam chua thuc sy hap dan du rat cé tiém
ndng: mot trong nhi*ng nguyén nhan 1a chua cé quy dinh vé QLVK trong Luat TTTM va céc quy tic cla cac dinh
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ché trong tai.

o -Dén thiang 11/2022, VIAC méi cé Hudng din vé QLVK theo cach ti€p can véi quéc t&, nhwng khong bat budc,
vi nhi*ng thi tuc nay chua duoc quy dinh bang luat trong tai thwong mai.

£202

o -Hyvong lan stra d&i Luat TTTM t&i day, ma Quéc hdi d3 dua vao chuong trinh 1ap phap cla khoéa 15, cac quy
dinh co ban vé QLVK tuong thich véi phap luat trong tai cla khu vuc va thé gidi s& dugc luat ho, tir d6 cac t6
chirc trong tai thuong mai cé thé dit ra cac quy dinh cu thé vé QLVK trong cac quy tic clia minh.

VIAC vmeiz= il

Mot s6 khuyén cao ap dung QLVK

1. QLVK 13 trdch nhiém chung cta HDTT va cac bén tranh chip vi
loi ich ctia chinh céc bén tranh chap, gép phan khic phuc cac diém
yéu cla té tung trong tai.

2. Cac bén tranh chip can tich cyc tham gia cac tha tuc QLVK khi
dugc thdng bdo hay yéu cau.

IWNISOdNAS 03N — 8HY

3. Nhitng ndi dung d3 dwoc thoa thudn va trd thanh cac quyét
dinh cda HDTT phai dugc cdc bén chd y thuc hién ding.

4. Khéng vi dang tranh chadp ma tir chdi hop tac hodc thiéu thién
chi trong qua trinh thyc hién cac budc QLVK.
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5. Cac TTV can nang cao trach nhiém va dau tw nhiéu hon vao cac
cong viéc QLVK.
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Quyét dinh s&m (QDS): mét thu tuc cin nghién cliru ap

dung tirng bwéc & Viét Nam

o - Ciling nhu QLVK, QDS gitp tang cudng hiéu qua cla té tung trong tai, cé loi
cho tat ca cac bén tham gia t& tung: HDTT, nguyén don va bj don, va ca dinh
ché trong tai quan ly vu kién. Néi chung 1a c6 lgi cho x3 héi, cho nén kinh té.

o -QbS sé& din dén Bac Bd S&m (BBS) cac yéu cau khdng cé cén clr hodc ngoai
thdm quyén cla HDTT, rd rang cd lgi cho bén yéu cau, vay bén bj bac bd co
loi gi?

NISOJWAS 03N — 8HY

o - Khi biét sdm la khéng dat dwoc muc tiéu thi bén bi bac bd s& tim cach
khac dé dat muc tiéu, vi du thuong lwong, hoa giai.

£202

o -Chiitcling d& ton kém.

Luat TTTM da co quy dinh twong ty

‘lDiéu 43.1 — Ludt TTTM: "Trudc khi xem xét ndi dung vu tranh chép,
Hoi déng trong tai phai xem xét hiéu lyc cla thoa thuln trong tai;
théa thuan trong tai cé thé thuc hién duwoc hay khéng va xem xét
tham quyén cla minh. Trong trudng hop vu viéc thudc tham quyén
giai quyét cha minh thi Hoi ddng trong tai tién hanh giai quyét tranh
ch3p theo quy dinh cha Luat nay. Truong hop khéng thudc thdm
quyén giadi quyét cla minh, théa thuan trong tai vé hiéu hodc xédc
dinh r& théa thuan trong tai khéng thé thyc hién duwoc thi Hoi dong
trong tai quyét dinh dinh chi viéc gidi quyét va théng bdo ngay cho
cac bén biét.”

e Diém gidng: HDTT c6 quyén dinh chi viéc gidi quyét khi thay ngoai
thdm quyén.

e Diém khac: khong ap dung khi yéu cau thiéu cin clr; khong can don
ma HDTT ¢ quyén tu quyét.
Theo t6i, quy dinh nay cling can duogc b sung vao Luat TTTM sap
duoc stra déi. ”

IWNISOdNAS 03N — 8HY
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THUC TIEN AP DUNG CAC (}ONG CU 3
QUAN LY VU TRANH CHAP THONG QUA =
TRONG TAI THUONG MAI .
LS. Nguyén Chinh — Luat sw thanh vién Céng ty Luéat Hop danh Nghiém va

Chinh, Trong tai vién VIAC A B

e Tiéu chi Trong tai thwong mai:
Nhanh chéng, khong cong khai, than thién.

Hoi déng trong tai chi xem xét giai quyét trén co s& thoa thuan trong

ti tai Hop déng.

e RUi ro: Phan quyét cé thé bi hly do vi pham, sai sét trong thd tuc (Toa &n

IWNISOdNAS 03N — 8HY

khéng xét x& lai ndi dung vu tranh chap ma Hoi déng trong tai da gidi
quyét).
e (Cdng cu quén ly vy tranh chép lam thudn lgi héa cdc tiéu chi va wu thé

cla Trong tai thwo'ng mai so véi cdc logi hinh gidi quyét tranh chép khdc.
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® (Cdng cu quén ly vy tranh chép giup phong tranh hiéu qua hon rdi ro.
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MIAC Ve

O

1 QP vé phi trong tai khi khéi kién, tam (rng phi trong tai.

Qb thanh phan trong tai, chi dinh, thay déi trong tai vién. 1 C6 thé dwoc glri dén cac

= 3 QB ngbn neh trong i, dia didm trong tai va luat do dung gid ~— dwong sy duéi dang

=] ngon nglt trong tai, dia diém trong tai va ludt ap dung giai o . . .

| quyét tranh chp t}.\ong b?o. Kho_rLg co (.JUI
= ’ dinh thua tuc khiéu nai

S Qb vé thoi gian biéu td tung, glri thdng béo. —

m N N 2 a A z ~ . . n . 7.

E 5 QP cla Hoi déng trong tai vé viéc khong co thoa thuén trong tai, L Co thé bi khiéu nai v&i

= thoa thuan trong tai vd hiéu, thda thuan trong tai khéng thé thwc [ HDTT (D 43, LTT); hoic Toa
% hién dwoc, thdm quyén cla Hoi ddng trong tai. ] an(P44,LTT.

=

QP vé viéc ap dung bién phap khan cap tam thoi
Khéng cé quy dinh thi tuc

QP triéu tap ngudi lam chirng (Diéu 47, LTT); !
J* khiéu nai

QP cdng nhan sy thda thuan cla cac bén (Diéu 58, LTT);
Quyét dinh dinh chi gidi quyét vu tranh chap (Piéu 59, LTT);

|
© ©® N o
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Trir QP 1 va 2, cic quyét dinh khac can dwoc bién ban héa va cé sy dong thuan cha cac bén.

Thuec tién ndy sinh trong qua trinh quan Iy, dan dit, diéu phdi va quyét
dinh cac van d@é cha Trong tai:

1. Thoda thuan cta cic bén quy dinh phai hoa giai trudc t6 tung trong tai.

2. Quyeén lya chon cha Nguyén Pon (Diéu 43.5, LTT).

3. Khéac phuc thi€u sét hanh chinh vé thi tuc t6 tung.

4. Tién trinh Hoi ddng trong tai gidi quyét khi€u nai vé viéc HDPTT vuwot qud tham
quyén (Didu 43.2, LTT.)

IWNISOdNAS 03N — 8HY

5. Giai quyét vu tranh chp khi Toa &n dang giai quyét khiéu nai vé hiéu luc cla
théa thuan trong tai; thda thuan trong tai cé thé thuc hién dwoc hay khéng va

thdm quyén cla HDTT.

€02 m

6. Phéan quyét bi hlly do thu tuc t8 tung trong tai khéng phu hop véi thod thuan
cla cac bén (Diéu 68.2.b, LTT).
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MIAC Ve

Thao luidn

o Hanh x{ cGa thanh vién Hoi ddng trong tai [vo tu,

cong bang, tranh giao tiép riéng, tranh cac cau hoéi

goiy .vv.;

o Hanh x{ cha ludt su [thac day viéc gidi quyét co

<l
— "l
—

"

hiéu qua; tranh cau gi®; thach thirc phap ly khong

can thiét] ?

o Ché tai trong viéc khéng thyc hién cac Pos [khdng -
chap nhan Dé trinh qua han ? Biéu 37 QTTT]; 5

Kién nghi

o Lam rd quy dinh tai Diéu 68.2.b. dé tranh bj dién giai tuy tién. Trao quyén quyét

dinh thu tuc t6 tung cho H&i déng trong tai.
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o Quy dinh rd rang vé trinh tu tha tuc dé khi€u nai, gidi quyét khiéu nai tai Hoi

dong trong tai.

THANK YOU

INNISOJINAS Q3N — 94Y
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Mr. Nguyen Ngoc Minh - Partner, Dzungsrt & Associates
A\

S Ry VIAC vz iy @

Article 93 of CPC 2015

“Evidence in civil cases are things which are handed over or presented by the involved parties and other
agencies, organizations or individuals to the Court during the proceedings or collected by the Court in
accordance with the procedures prescribed by this Code and used by the Court as a basis for determining
the objective circumstances of the case as well as determining that the claim or objection of the involved
party is grounded and lawful”

Art. 94 of CPC 2015:

IWNISOdNAS 03N — 8HY

“1. Documents that can be read, heard or seen, electronic data; 2. Exhibits; 3. Involved parties' testimonies;
4. Witnesses' testimonies; 5. Expert conclusions; 6. On-site appraisal minutes; 7. Property evaluation and
price appraisal results; 8. Written records of legal facts or acts that are formulated by functional persons; 9.
Notarized/authenticated documents; 10. Other sources prescribed by law.”
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s By VIAC Ve @l

* No statutory restriction on the types of
evidence admissible in arbitration

NISOJWAS 03N — 8HY

* Evidence of law / Evidence of fact

£202

L By VIAC vmei @ @

- —
Laws and rules - ’ ‘r' -’ -
-

o Parties have the right (and obligation) to provide evidence to
the arbitral tribunal

o The tribunal may summon witnesses, seek an assessment or
evaluation of assets, consult with an expert or conduct fact-
finding with third parties

IWNISOdNAS 03N — 8HY

o No express recognition of the tribunal’s power to determine
the admissibility, relevance, materiality and weight of
evidence

o No rule of evidence but the arbitral tribunal is not bound to
follow those in the CPC

€02 m

o No document production




04/13/2023

DZUNGSRT
& ASSOCIATES

=
Practice 3 ' N r' - u -

E * Predominatly document-based -/r
' w,

E * Factual and expert witnesses are still ¥ B

= underused 4

o

g * Reliance on the tribunal

=

* The IBA Rules?
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e By VIAC vme il @

RECOMMENDATION

% Amend LCA regarding evidence issues.

¢ Organize training for arbitrators and
judges to provide uniform

understanding and interpretation

IWNISOdNAS 03N — 8HY

regarding evidence issues.

+» Counsel should improve their understanding and necessary skills
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related to collecting and submitting evidence.




=
=
(-]
I
=
m
(=)
(2]
-<
=
-
=]
2
=
=

£202

04/13/2023

REFERENCE

IBA Rules on the Taking of Evidence in International Arbitration
2010

CIARB Guidelines

The Guide to Advocacy, Global Arbitration Review, 4t edition
https://globalarbitrationreview.com/edition/1001410/the-
guide-to-advocacy-fourth-edition

Nguyen Manh Dzung & Nguyen Thi Mai Anh, “Evidence in
Arbitration — Practice in VIAC’s dispute and international
arbitration” (2020), accessed at
https://www.academia.edu/43992868/Chirng_ct¥_trong_té_t
ung_tr%E1%BB%8Dng_tai_1st_draft
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PRACTICAL ISSUES ON THE TAKING OF 3
EVIDENCE S
|
N
S
w
AMANDA LEES, PARTNER, KING & WOOD MALLESONS, SINGAPORE K
g ,.m’
VIAC vme == g

WHAT IS EVIDENCE

1. Each party has the burden of proving the facts relied on to support is

claim or defence
2. Facts can be proven through documents or witnesses

3. Witnesses can tell the story — what happened and why — and provide
context to the documents

4. Experts are used to give expert opinion (for example what is the

cause of an accident) based on their experience and expertise
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MIAC VIQet:

FACTUAL WITNESSES

Witness statements

In international arbitration these are filed before the hearing
What should be in a witness statement

- What the witness perceived

- First person account of key events

What should be left out of the witness statement

- Leave out legal submissions

- Don'tjust recite documents

Consistency with contemporary documents is the key to

witness credibility

VIAC VME:

FACTUAL WITNESSES

What happens at the hearing

1.

Witnesses are expected to appear for cross examination by the other party if requested
- What happens if the witness does not appear?

Usually a witness is not able to be present before giving his or her own evidence

- What happens if the witness needs to instruct counsel?

Should the Tribunal administer an oath or affirmation and give a perjury warning?

How much control should the Tribunal exercise? Is there a Civil vs Common law divide?
- Should the Tribunal ask for witnesses to give evidence?

- Should the Tribunal ask questions?

- Tribunal may limit or exclude questions — exercise this power sparingly.
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MIAC Ve

FACTUAL WITNESSES

Cross examination

1. The purpose of cross examination is to test the witnesses’ evidence
- Does it work?
2. Prepare thoroughly.

- Is the witness statement consistent with the documents?
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- What has the witness left out from his or her statement?

- What do your witnesses say about this witness?

£202
w

Be clear about your objectives for cross examination.

Expert evidence
Key issues

e PARTY APPOINTED (more common) VS
TRIBUNAL APPOINTED (less common)

e HOW INDEPENDENT ARE EXPERTS?

IWNISOdNAS 03N — 8HY

e MODERN FEATURES: JOINT REPORTS /
CONCURRENT EVIDENCE (hot tubbing)
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EVIDENCE IN THE ARBITRAL S

PROCEEDINGS: 3

International Practice =
[

Joel Quek

Partner, WongPartnership LLP (Singapore) 15
A\

Cartre

VIAC vme iz i
Preamble

Preamble 1. These IBA Rules on the Taking of Evidence in International Arbitration are
intended to provide an efficient, economical and fair process for the taking of evidence in
international arbitrations, particularly those between Parties from different legal traditions.
They are designed to supplement the legal provisions and the institutional, ad hoc or other

rules that apply to the conduct of the arbitration.

IWNISOdNAS 03N — 8HY

2. Parties and Arbitral Tribunals may adopt the IBA Rules of Evidence, in whole or in part, to
govern arbitration proceedings, or they may vary them or use them as guidelines in
developing their own procedures. The Rules are not intended to limit the flexibility that is
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inherent in, and an advantage of, international arbitration, and Parties and Arbitral Tribunals

are free to adapt them to the particular circumstances of each arbitration.
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Scope of Application
Article 1(3):

In case of conflict between any provisions of the IBA
Rules of Evidence and the General Rules, the Arbitral
Tribunal shall apply the IBA Rules of Evidence in the
manner that it determines best in order to accomplish,
to the extent possible, the purposes of both the
General Rules and the IBA Rules of Evidence, unless
the Parties agree to the contrary.

‘General Rules’” mean the institutional, ad hoc or other w
rules that apply to the conduct of the arbitration _

Areas of evidence

¢ Production of Documents
*  Witness Statements
* Expert Reports

* Evidentiary Hearing
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VIAC VAIS[E= §
Admissibility and Assessment of Evidence (Article 9)

¢ Tribunal shall determine the admissibility, relevance, materiality and weight (Article 9.1)

e Tribunal shall exclude from evidence or production any Document, statement, oral testimony for any of the

following reasons (Article 9.2):
o Lack of sufficient relevance to the case or materiality to its outcome
o Privilege

o Unreasonable burden to produce the requested evidence

=
=
(-]
I
=
m
(=)
(2]
-<
=
-
=]
2
=
=

o Loss or destruction of the Document

|
o

Grounds of commercial / technical confidentiality

o Grounds of special political or institutional sensitivity

£202

o Considerations of procedural economy, proportionality, fairness or equality of the Parties
* Tribunal may exclude evidence obtained illegally (Article 9.3)

* Drawing of adverse inferences (Article 9.6, 9.7) -

VIAC VME:
Documents (Article 3)
* Each Party shall submit Documents available to it on which it relies

* Parties may submit to the Arbitral Tribunal and to the other Parties a

Request to Produce
o Describe specific Documents / category of Documents

o  Why Document is relevant and material

IWNISOdNAS 03N — 8HY

o Why the other Party has possession, custody or control
o Why Requesting Party should not have to produce

* Other Party may state Objections and Requesting Party may Respond
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e Tribunal’s Decision
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correspondence
between and within the
parties relating to the
entering into the
Agreement dated 14
April 2023, including all
drafts of the Agreement
exchanged between the
parties

Claimat [1], [2]
+  Statement of
Defence at [3], [4]

The documents requested are relevant
to evidence the circumstances in which
the Agreement came about to ascertain
whether the Agreement is intended to
be binding.

Possession, custody or control

Claimant believes these documents are
in the possession, custody or control of
the Respondent as the Respondent
would have documentary records of its
dealings with the Claimant.

On the other hand, the Claimant no
longer has possession, custody or
control of these documents, as its files
were destroyed in an office fire in June
2023

this request.

First, in accordance with
Article 9(2) of the IBA Rules
on the Taking of Evidence in
International Arbitration
2010, the Claimant’s request
is overly broad,
disproportionate and vague.

Second, pre-contractual
negotiations are not relevant
and/or material to whether
the Agreement is intended to
be binding.

objections are
unfounded.

First, the request is not
overly broad,
disproportionate and
vague.

Second, the
circumstances of how the
Agreement came about
would therefore be
relevant to this issue as it
would constitute the
factual basis upon which
the Tribunal is to
ascertain objective
intention of the parties to
form a binding contract
(see ABX v XYZ)

No. | Documents or Category | Relevance and Materiality, includi to d Objections to Response to Objections Decision
of Documents (Requesting party) Requests for Production of to Requests for (Tribunal)
] D Production of
(Requesting party) (Objecting party) Documents (Requesting

Reference to [ Comments party)
Pleadings, Exhibits,
Witness Statements or
Expert Report

1. Documents and/or *  Statement of Relevance and Materiality The Respondent objects to The Respondent’s The Tribunal accepts

the Claimant’s
submission that the
documents sought are
potentially relevant
and material to the
outcome of the
dispute as these may
reflect whether the
parties intended the
Agreement to be
binding since this has
been put in issue by
the Respondent in this
arbitration.

Witnesses of Fact (Article 4)

Evidence is adduced by Witness Statements

VIAC VRSi== Bk

If a witness has been requested to attend Evidentiary Hearing but does not

appear without a valid reason, Tribunal shall disregard the Witness

Statement, unless in exceptional circumstances

If a witness is not requested to attend Evidentiary Hearing, Parties shall not

be deemed to have agreed to the correctness of the content of the Witness

Statement.

If a Party wishes to present evidence from a person who will not appear

voluntarily, the Party may, ask the Tribunal to take whatever steps are legally

available to obtain the testimony of that person, or seek leave from the

Tribunal to take such steps itself
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VIAC ViEl:

Experts (Articles 5 and 6)

* Evidence is adduced by Expert Reports
o Relationship with Parties, Legal Representatives, Tribunal
o Description of the instructions
o Statement of Independence

o Statement of Facts that expert opinion is based on

NISOJWAS 03N — 8HY

Expert opinions and conclusions, including a description of the methods,

|
o

evidence and information used in arriving at the conclusions.

£202

VIAC vme == g
Evidentiary Hearing (Article 8)

* Remote Hearings

* Tribunal has complete control over the Evidentiary Hearing

IWNISOdNAS 03N — 8HY

* Oral Testimony at Evidentiary Hearing
o Order of testimony

o Affirmations

€02 m

o Questions
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Ong Nguyén Céng Phti — Nguyén Phé Chénh toa Kinh té, Toa én Nhan
déan TP. HCM, Trong tai vién VIAC A

oo

NOI DUNG CHiNH

e HIEU LUC CUONG CHE
e HIEU LUC CHUNG MINH

. HIEU LUC CUA CAC PQTT TU CUNG MOT QUAN HE
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e BAO DAM THUC HIEN
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HIEU LY'C CUGNG CHE VIAC vme s
Quy dinh hién hanh cha phap luat VN:

- Hiéu lyc cudng ché tryc tiép (khdng can Toa dn cong nhan) : PQTT VN
- Hiéu lyc cudng ché gian tiép (théng qua Toa &n): PQTT nwdc ngoai
Bat cap:

- Can ctr phan biét Trong tai VN va Trong tai NN d/v Trong tai vu viéc?

- Muc dich bao hd: Trong tai quy ché VN hay ca Trong tai vu viéc?

NISOJWAS 03N — 8HY

Pé xuat stra doi:

Slra Luat TTTM va BLTTDS: Chi can bao ho Trong tai quy ché VN
=> Cudng ché truc ti€p (khéng can Tda an cdng nhan) : PQTT quy ché VN \%

=> Cudng ché gian ti€p (théng qua TA): PQTT quy ché nudc ngoai + vu «
.I'G-. ]

£202

viéc

VIAC vme == g
HIEU LUC CHU'NG MINH

Quy dinh hién hanh cha phap luat VN:
- BLTTDS + LTTTM déu khéng quy dinh PQTT c6 gid tri chirng minh trong mot vu kién khéc

- LTTTM + luat chuyén nganh déu khéng quy dinh PQTT cé gia tri chirng minh trong thd tuc hanh chinh ¢
lién quan tai CQHCNN

IWNISOdNAS 03N — 8HY

Bat cap:
- Cac Tham phan va TTV s& ling ting khi mdt bén tranh chap vién dan mot PQTT d4 ¢ dé chirng minh mét

tinh tiét trong mot vu kién mai

€02 m

- CQHC c6 thé c6 quan diém khac nhau vé hiéu lyc cha PQTT trong thd tuc HC
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HIEU LU'C CHU’'NG MINH

Peé xuat stra doi:

- B6 sung LTTTM + BLTTDS: Mét bén tranh chap cé thé vién dan PQTT

trong mot vu kién khac dé chirng minh mot tinh tiét trong vu kién

NISOJWAS 03N — 8HY

dang dwoc TA/TT gidi quyét néu cdc bén trong vu kién nay déu co

tham gia trong vu kién kia (nhw BLTTDS Nga)

£202

- B6 sung LTTTM: PQTT cé hiéu lyc chirng minh trong thd tuc hanh
chinh c6 lién quan, trr trudng hop thu tuc dé cd lién quan dén

quyén lgi clia bén thit ba -

HIEU LU'C CUA CAC PQTT TU CUNG MOT QUAN HE VIAC Vme|:
Quy dinh hién hanh cha phap luat VN:

o

LTTTM khéng quy dinh tridng hop mét tranh chdp da cé PQTT cé thé duwoc giai quyét lai khi phat sinh
hodc phét hién tinh tiét mai
Bat cap:

Thuc tién c6 tranh chap d3 duwoc gidi quyét bang mdt PQTT nhuwng sau d6 phét sinh hodc phat hién tinh tiét

m@i va mot bén hodc céc bén cd yéu cau giadi quyét lai

IWNISOdNAS 03N — 8HY

=> Cé quan diém khac nhau vé kha nang giai quyét lai cia Trong tai
Pé xuat stra ddi:

B6 sung LTTTM theo hudng tuong tu BLTTDS (D192 + 352):

€02 m

- Cho phép Trong tai giai quyét lai néu phat sinh hodc phat hién tinh tiét mai

- PQTT truwdc cé hiéu lwc dén thoi diém ban hanh PQTT sau
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BAO DPAM THUC HIEN VIAC Ve = il

Quy dinh hién hanh ctia phap luit VN:

- BLHS khéng quy dinh hanh vi trén trdnh, khéng chdp hanh PQTT la tdi pham (chi quy dinh téi
khéng chap hanh an d/v ban an, QP cla Toa an)

- LTTTM g/d thoi han slra chita, gidi thich PQTT la 30 ngay tir ngay cé PQ

Bat cap:

- Tredng hop tau tan tai san dé CQ THA khong thé cudng ché thi hanh PQTT hodc ¢6 tinh khéng thi
hanh nghta vu 13 mét cong viéc (khéng phai nghia vu tai san) => CQ THA bat lwc, PQTT khéng thé
thye thi
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- Thye tién cé khi qua han g/d méi c¢é yéu cau slra chita, giai thich PQTT

Peé xuat stra doi:

£202

- B6 sung BLHS t6i danh khéng chdp hanh PQTT dé x{r ly cac truding hop trén
- B6 g/d thoi han slra chita, gidi thich PQTT trong LTTTM (nhu BLTTDS)

Cartre

VIAC VME i @E

INNISOdINAS Q3N — GHY

THANK YOU
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I. PHAN QUYET Vs. QUYET DINH TRONG TAI

Hwdng ddn cia ICCA BLTTDS 2015 D. 424(2)
LTTTM 2010 . 3(9), b.3(10)

- Phan quyét ' : Phin quyét trong tai
- Phén quyé;t chung t‘hém (final award) - Phén quyét cudi cing
Phén quyet mot phan (partial award) - Giai quyét toan bd ndi dung vu tranh chap,
Phén quyét so bo (phan quyét tam thoi - ChAm dirt t6 tung trong tai va ¢6 hiéu lyc thi
(interim award) hanh
Phan quyét dong thuan (consent
award)

IWNISOdNAS 03N — 8HY

Quyét dinh trong tii 13 quyét dinh cia HDTT

u
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) trong qua trinh giai quyét tranh chap
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Il. MOT SO NGUYEN TAC AP DUNG TRONG THI HANH
QUYET PINH, PHAN QUYET TRONG TAI
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lll. CO' CHE PHAN DO, KHIEU NAI CAC QUYET Y™~ L e
DINH CUA HDTT TRONG TO TUNG TRONG TAI
" -
- Thong :thu()‘ng khoéng c6 co ché khiéu nai cac quyét dinh - 1 i r'- ‘ -

trong t6 tung cua HDTT

- Tuy nhién trén cac bén c6 thé dua cac phan ddi 1én HDTT
hoac Trung tam trong tai

- Phan d6i/ khiéu nai tai Toa 4n

IWNISOdNAS 03N — 8HY
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Khong
chdp nhan
xem xét

Yéu cau
Toa an ho
tro

Suy dién
nguoc

NISOJWAS 03N — 8HY

-~ Céng nhan va thi hanh .
/ quyét dinh ap dung N\
bién phéap tam thoi cda

N HDTT? Cda TTV khan

\|

£202

V. KIEN NGHI

> Stra d6i dinh nghia phan quyét trong tai

» Céan c6 huéng dan cu thé vé trinh tu, thu tuc dé tda an hd tro thi hanh céac quyét
dinh cia HDTT

> Thu tyc xem xét khiéu nai vé QD thdm quyén ciia HDTT: cin cho phép ¢
phién hop d& xét khiéu nai va cho phép gia han thoi han dé giai quyét khiéu
nai (thay vi 10 ngay lam viéc nhu hién nay)

> Han ché cac truong hop duoc xem xét lai ndi dung phan quyét trong tai bing
cach gi¢i han trueong hop bi coi 1a “vi pham nguyén tic co ban ciia phap luat
Viét Nam”.

> Xem xét viéc cho phép co ché trong tai vién khin cip, cong nhan va cho thi
hanh quyét dinh 4p dung bién phéap tam thoi

> Pam bao dbi xir cong bang gitra PQTT trong nudc va PQTT nudc ngoai (can
ct, trinh ty thu tyc dé thi hanh)
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Ms. Ha Dang
Maritime Arbitration & ADR
ha.dang@dzungsrt.com
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Defining the legal edge
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EP o NOI DUNG
www.eplegal.vn )
1. Khai niém Quyét dinh HPTT

2. Sw giam sat ciia Toa an doi véi cac quyét
dinh cua HDTT

3. Mot s6 khé khiin, viedng mic
4. Khuyén nghi

© All rights reserved



EP 1. Khéi niém

www.eplegal.vn

3 DPinh nghia: Quyét dinh trong tai 1a quyét dinh cua Ho1
d(f)r}g trong tai (HPTT) trong qua trinh giai quy€t tranh
chap (khoan 9 Dieu 3 Luat TTTM 2010).

3 Cac loai quyét dinh:

v Quyét dinh vé khong c6 thoa thuan trong tai (TTTT)
v Quyét dinh vé TTTT vé hiéu

v Quyét dinh TTTT khong thé thuc hién duoc

v' Quyét dinh vé tham quyén cia HDTT

v' Quyét dinh ap dung bién phap khan cap tam thoi

© All rights reserved
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Defining the legal edge

www.eplegal.vn

v
v

N X

Quyét din

1. Khai niém

h cOng nhan su thoa thuan cua cac bén

Quyét din
l1éu

1 v€ VIEC yeu cau cac bén cung cap tai

Quyét dinh vé viéc gia han thoi gian dé trinh cac
ban tu bao vé

Quyét din

h v€ viéc nhap/tach vu kién

Quyét din

© All rights reserved

1 vé viéc kién lar/kién chéo



EP.ca 2. Sugidm sat ciia Toa an

Defining the legal edge

www.eplegal.vn

Quyet dinh cia HPTT tai Viét Nam duoc Toa an gidm sit dudi
cac hinh thtrc theo DPiéu 7 Luat TTTM:

I. Giai quyet khicu nai cic Quyet dinh cia HPTT ve viée: (i)
khong c6 TTTT gii) TTTT vo hi¢u; (ii1)) TTTT khong thé thuc
hién dugc; (1v) tham quyén cua HDTT;

2. Ap dung BPKCTT;

3. Thu thap ching ct;

4. Tri€u tap nguo1l lam chirng.

Cac quyét dinh ciia HPTT nudéc ngoai co thé duge Toa an Viét
Nam giam sat theo Dieu 5.5 Nghi quyét 01/2014/NQ-HDTP theo
cac hinh thurc twrong tu Quyét dinh cia HDTT trong nude.

© All rights reserved




EPica 3. Cac vueong mac

Defining the legal edge

www.eplegal.vn

v" Trong tai c6 tham quyén giai quyét tranh chap déi véi vu
kién khong qua giai doan hoa giai?

v" Tham quyén ap dung BPKCTT ciia Toa an dé6i véi cac
tranh chap dwgc giai quyet tai Trong tai nwdc ngoai ¢
nuwo'c ngoai.

v" Tda an c6 thu thip tai liéu bi mat nha nudc theo Quyét
dinh caa HDTT hay khong?

© All rights reserved
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1. Trong tai c6 tham quyén giai quyét tranh chap ddi véi vu kién khong
qua giai doan hoa giai?

 Toém tit tinh hudng: HDTT di mo phién hop giai quyét don khiéu nai ctia bi don
va ra quyét dinh 1a HPTT c6 thAm quyén giai quyét vu tranh chap (Theo OP
02/2020/0P-POTT ngay 23/4/2020 ciia TAND TP.HN).Bi don ndép don khiéu nai
d6i voi Quyét dinh nay vi cho rang thoa thuan giai quyét tranh chap phai thong qua
Ban xir 1y tranh chap va Hoa giai trude khi dua vu viée ra giai quyét tai HDTT.

 Nhén dinh Téa an: Y kién BP cho rang trudc khi ND khai kién ra VIAC thi giita
ND va BD phai giai quyét vu kién tai Ban xtr 1y tranh chap va hoa giai 1a khong kha
thi boi gitta NP va BP di c6 rat nhiéu thu trao d6i qua lai trong thoi gian tir 2016
dén 2019, noi dung tranh chap giita cac bén déu khong thong nhat duge. Do d6, NP
khdi kién vu tranh chap ra VIAC ma bo qua cac budc giai quyét vu kién tai Ban xtr
Iy tranh chap va hoa giai 12 khong trai v6i thoa thuan ciia cac bén ky két trong Hop
doéng EPC.

« Két luAn: TAND HN khéng chap nhan don khiéu nai cta bi don vé Quyét dinh lién
quan dén tham quyén ctia HDTT.

© All rights reserved
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www.eplegal.vn

Van dé dit ra:

Trong trudng hop nay 1a khiéu nai tham quyén, tuy nhién, Toa 4n da can thiép sau
vao nd1 dung vu tranh chép, di sau vao qua trinh thao luan gitra cac bén, do do, co
thé s& 1am mat di vai tro cia HPTT trong viéc xac dinh tham quyén HPTT.

Theo d6, Toa 4n chi nén dung lai ¢ viéc “support” thoa thudn trong tai, d6i véi
viéc danh gia khiéu nai vé thAm quyén HPTT, Toa an chi can xac dinh y dinh céac
bén c6 dua ra tranh chap ngoai trong tai hay khong.

Thuc té c6 Toa da xur Iy theo hudng nguoge lai ddi véi trudng hop tuong tu: Quyét
dinh s6 10/2014/QD PQTT ngay 28/10/2014 cua TAND Ha Noi: Toa cho rang
HDTT khong c6 thAm quyén giai quyét vu viée vi d3 bo qua cac "tang" tién to tung
(thuong lugng, hoa giai) trong thoa thuan cac bén.

Khuyén nghi:

Trong cac truong hop nhu trén, Toa an khong nén di sdu vao noi dung tranh chép,
ma nén xem x¢€t li¢u thoa thuan trong tai ton tai va cac bén co y dinh dua tranh
chap ra trong tai hay khong, dé tir d6 dua ra quyét dinh cho phu hop.

Phat trién an 1& hudng dan cac trudng hop ap dung tuong tu.

© All rights reserved
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Defining the legal edge 3. Céc Vll’(’),ng mﬁc

www.eplegal.vn

2. Tham quyén 4p dung BPKCTT ciia Toa an doi voi cac tranh chap
dwoc giai quyét tai Trong tai nwdc Ngoai & nuwée Ngoai.

Diéu 49, biéu 53 Luat TTTM quy dinh Trong tai hoic Toa an co thé ap
dung BPKCTT.

 Piém a khoan 5 Piéu 5 NQ s6 01/2014/HPTP quy dinh: “Trong tai nudc
ngoai tién hanh viéc giai quyét tranh chap va c6 yéu cau Toa an Viét Nam
hd tro hoat dong thi Tda &4n Viét Nam c6 tham quyén d6i véi hoat dong
ciia Trong tai nudc ngoai theo quy dinh tai cac diém a, b, ¢, d, d va e
khoan 2 Biéu 7 Luat TTTM.” (diém d ¢ dé cdp toi tham quyén ap dung
BPKCTT cua Toa an).

e Tuy nhién, theo Piéu 1 cua Luat TTTM thi khéng diéu chinh doi véi hoat
dong Trong tai nwéc ngoai ¢ nwdec ngoai

= Do d6, nhitng ndi dung ndy c¢6 phan mau thuan va khong thé hén rd veé
tham quyén T0a an khi 4p dung BPKCTT trong trudng hop nay.

© All rights reserved
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I —
= Van dé diit ra:
Thuec tién, trong cing 01 tinh huéng néu trén nhung cac Toa an da co hudng xir
1y khac nhau. C6 Toa cho phép ap dung BPKCTT, nhung c6 Toa lai khong cho
phép ap dung BPKCTT tai Viét Nam (Quyét dinh s6 08/0P-BPKCTT ngdy
02/8/2013 TAND tinh Pong Nai; Quyét dinh sé6 175/0D-TA ngay 14/7/2014 ciia
TAND tinh Binh Dwong). Do 36, ¢6 su khong thong nhat trong thuc tién ap dung.
= Khuyén nghi:
Pbi voi quy dinh qubc té, theo quy dinh tai UNCITRAL Model Law (Khoan
1 biéu 2) thi pham vi ap dung cta ludt d6i véi cac van dé nhu BPKCTT,...
khong bi giéi han pham bai noi giai quyét tranh chap.
e (o6 thé thay, BPKCTT la bién phap rat quan trong trong viéc xtr 1y tranh chap,
dam bao quyén, loi ich ctia cac bén.
> Luat TTTM can phai quy dinh pham vi diéu chinh theo hwéng mé réng nhw
quy dinh ciia Model Law, dé theo d6 Toa an dugc ap dung BPKCTT (ciing nhu
cac bién phap khac nhu thu thap chirng ctr, triéu tap nguoi lam ching,...) trong
truong hop tranh chap giii quyét tai trong tai nwéc ngoai ¢ nuwdc ngoai.

© All rights reserved
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3. Toa an c6 thu thap tai liéu bi mat nha nwéc theo Quyét dinh ciia HPTT?

« Toém tit tinh hudng: Tranh chap phat sinh gitra hai cong ty Nha nudc xét xtr tai SIAC.
Trong giao doan trao doi, cung cap tai liéu, NP y€u cau b1 don cung cap cac van ban cua
Nha nudce chi dao BD vé viéc thuc hién hop dong vo1 ND. BD cho rang day 12‘1 cac tai
liéu mat (c6 dong dau mat, tuyet mat cua co quan nha nuorc) nén khong cung cap Qua
qua trmh danh gia, HDTT ra quyét dinh yéu cau BP cung cap tai licu. Bb cho rang viéc
cung cap tai liéu bi mat nha nudc s& vi pham hinh sy nén dé nghi HPTT ra quyét dinh
yéu cau Toa an thu thap tai liéu.

« Van dé dit ra: “Bi mdt nha nuéce chi dwoc cung cdp, chuyén giao cho co quan, té chirc,
cd nhan nuwoc ngoai tham gia vao chwong trinh hop tdc quoc té hoac thi hanh cong vu co
lien quan den bi mdt nha nuwoc.” — Piéu 16 Luat bao v¢ bi mat nha nudc 2018

1. Toda an c6 hd trg yéu cau cung cap tai liéu nhu thé nao? (Yéu cau co quan nha nudc cho

phép? Ra quyét dinh yéu cau BD cung cap)

2. Toa an co thu 1y khiéu nai quyét dinh cung cap tai liéu lién quan dén bi mat nha nudc dé

bao v¢ trat tu cong hay khong (Chua co6 can ctr cho phép khiéu nai)?

3. Stra d6i luat cho phép toa an giai quyét cac khiéu nai quyét dinh cia HPTT anh hudng

dén trat tu cong, an ninh quoc gia?

© All rights reserved
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v' D6i véi cac quyét dinh khiéu nai lién quan dén diéu khoan giai quyét tranh
chip da tang, Toa an khong nén di sdu vao ndi dung tranh chap,
ma nén xem x¢&t lieu thoa thuan trong tai ton tai va cac bén cb
y dinh dua tranh chdp ra trong tai hay khong, dé tr do
dua ra quyét dinh cho phu hop.

v Chinh sira pham vi diéu chinh cta Luat TTTM theo hudéng mé rong pham
vi 4p dung trong trudng hop giai quyét tranh chép tai trong tai nudc ngoai o
nudc ngoai doi véi cac yéu cau ap dung BPKCTT, thu thap chung ct, tridu
tap nguo1 lam ching, ... (tham khao quy dinh tat UNCITRAL Model Law)

© All rights reserved
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v' Can ¢6 quy dinh hudng dan cu thé lién quan dén hd trg thu thap tai liéu bi
mat nha nudc (khdng anh hudng den trat tw cbng, an ninh quoc gia) dé
HDTT c0 co so thuc hién.

v Sira d6i cho phép c4c bén duoc khiéu nai 18n Toda 4n néu HDTT ra quyét
dinh cung cap tai liéu bi mat ma tai liéu d6 anh hudng den trat tu cong, an
ninh quoc gia.

v Dbi véi viée phan cdng xem xét khiéu nai: Khuyén nghi nghi nén phai
thanh 1ap Hoi dong xem xét (twong tu xem xét PQTT), ¢d su tham gia cua
cac bén va Vién kiém sat dé thuc hién giam sat viéc xem xét khiéu nai,
dam bao tinh chinh xac, khach quan, thay vi chi c6 “mot Tham phan” thuc
hién xem xét khiéu nai nhu quy dinh hién tai (khoan 4 Piéu 44 Luat
TTTM)

© All rights reserved
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VIAC VS

A

GIAI QUYET LAI VU TRANH CHAP SAU
KHI PHAN QUYET TRONG TAI B HUY

Ong Phan Gia Qui — Nguyén Chénh Toa Kinh t€ Toa dn nhdn ddn TP. H6 Chi Minh,
Trong tai vién VIAC

INNISOJINAS Q3N — adY
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Theo Khoan 8 Diéu 71 Luat TTTM 2010: “Truong hop Hbi
ddng xét don yéu céu ra quyét dinh hdy phdn quyét trong
tai, cdc bén cd thé thda thudn lai d€ dwa vu tranh chép dé
ra gidi quyét tai Trong tai hodc mét bén cé quyén khdi
kién tai Toa an...”.

Nhu vay, khi phan quyét trong tai bi hiy:

+ Cac bén lai phai ti€p tuc ti€én hanh théa thuan lai mdi

duoc giai quyét tai trong tai; trong khi d6

+ Viéc khdi kién tai Toa &n lai khdng can phai thdéa thuan,

ma mot bén cé thé chi ddng khdi kién.
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£202
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MAC Vel

Khoan 2 biéu 68 quy dinh cac cin cir hily phan quyét trong tai nhw sau:

a) Khéng cé thod thudn trong tai hodc théa thudn trong tai vé hiéu;

b) Thanh phén Héi déng trong tai, thu tuc té tung trong tai khéng phiu hop vdi thod thuén
cua cdc bén hodc trdi vdi cdc quy dinh cua Ludt nay;

¢) Vu tranh chép khéng thudc thdm quyén cta Héi déng trong tai; trwdng hop phdn quyét
trong tai cé néi dung khéng thubc thdm quyén cua H6i ddng trong tai thi ndi dung dé bi
huy;

d) Chirng cir do cdc bén cung cdp ma Hoi dbng trong tai cdn ctr vao dé dé ra phdn quyét la
gid mao; Trong tai vién nhan tién, tai san hodc loi ich vét chét khdc cia mét bén tranh
chép lam énh hwdng dén tinh khdch quan, céng bédng cla phdn quyét trong tai;

d) Phdn quyét trong tdi trdi véi cdc nguyén tdc co bdn ctia phdp lugt Viét Nam.

Nhan dinh:

Quy dinh tai Khoan 8 Diéu 71 Luat TTTM dang khéng thda
dang, b&i viéc hily Phdn quyét Trong tai sé khong dan dén
vO hiéu thoa thuan trong tai. Vi vay, viéc yéu cau cac bén
thoa thuan lai dé giai quyét lai vu tranh chap tai trong tai

13 khdng phu hop. Cu thé vi cac nguyén nhan nhu sau:
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QO Piéu 18 Luat TTTM quy dinh cac trwérng ho'p thoa thuan trong tai vo hiéu gom:

1. Tranh chép phdt sinh trong cdc linh vire khéng thubc thdm quyén cua Trong tai quy dinh tai
Pidu 2 cua Ludt nay.

2. Nguoi xdc lap thod thuén trong tai khéng cé thdm quyén theo quy dinh cda phdp luét.

3. Nguwoi xdc Idp thod thudn trong tai khéng cé ndng luc hanh vi dén sw theo quy dinh cla B6
lu@t dén su.

4. Hinh thire cua thod thudn trong tai khéng phti hop vdi quy dinh tai Diéu 16 cua Ludt nay.

NISOJWAS 03N — 8HY

5. Mét trong cdc bén bj Itra déi, de dog, cuéng ép trong qud trinh xdc Idp thod thudn trong tai
v ¢6 yéu cdu tuyén bé thod thudn trong tai dé I vé hiéu.

6. Théa thudn trong tai vi pham diéu cdm cua phdp ludt.

£202

=> Khong c6 diéu khoan nao quy dinh phan quyét trong tai bi hily dan dén théa thuan trong

tai vo hiéu.

O Diéu 19 Luit TTTM quy dinh:

“Thod thudn trong tai hoan toan déc lap vdi hop ddng. Viéc
thay déi, gia han, hdy bé hop dbng, hop déng vé hiéu hodc
khéng thé thuc hién dwoc khéng lam mat hiéu lwc cda thod

thugn trong tai”.

IWNISOdNAS 03N — 8HY

=> Théa thuan trong tai 13 ddc 1ap. Do d6, du phan quyét
trong tai bi hay, tranh chap van c6 thé dwoc khéi kién lai

tai trong tai.

€02 m
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Kién nghi vé stra d6i quy dinh Luat Trong tai Thwo'ng mai 2010:

Luat Trong tai Thuong mai 2010 cin slra theo hudng “mém déo”
va déng bd véi cac quy dinh khac cla LTTTM. Theo d6, c6 thé can

nhéc hudng slra d6i nhu sau:

“Trwérng hop Ho6i déng xét don yéu cbu ra quyét dinh hdy phdn
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quyét trong tai, cdc bén c6 thé dé dwa vu tranh chép dé ra gidi

quyét tai Trong tai hodc c6 thé thda thudn gidi quyét tai Toa

”

an...

£202
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TOA AN NHAN DAN
THANH PHO HO CHI MINH

HUY PHAN QUYET TRQNG TAI VA CO CHE XEM XET
LAI QUYET PINH HUY PHAN QUYET TRONG TAI

Thac s§ Nguyén Thi Thuy Dung
Phé Chanh an-TAND.TP Hé Chi Minh

1
Tinh hinh giai quyét
Tir ngay 01/01/2011 dén 31/3/2023
pe ' - Xem xét khiéu nai va giai quyét khiéu nai quyét

dinh ctia Hoi dong trong tai vé thim quyén: 13 vu

viéc

- Thu thap chung cu: 11 vuy viée

- Ap dung bién phap khan cap tam thoi: 31 vu viée

- Ding ky phan quyét trong tai vu viéc: 4 vu viée
Tur chdi giai quyét khi cac bén da thoa thuan

trong tai.
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Tinh hinh giii quyét
Tir ngay 01/01/2011 dén 31/3/2023

Yéu ciu huy Phan quyet Trong tai: hon 12 nam ¢6 234 Phan quyét
. lap tai TP. HCM cua nhiéu té chirc trong tai bi yéu ciu huy, theo do:

¢ D3 giai quyét : 214 vu

2 + Pinh chi: 22 vu

= + Khong chip nhéan yéu cau: 142 vu

. ‘—g v — + Hay Phan quyét TT: 50/214 vu ¢6 yéu cau, chiém 23,36%

i EMZli’i

Quy trinh giai quyét don yéu cau hity PQTT

- Piéu 414,415 Bo luat T6 Tung dan su
- Piéu 71 Luat Trong tai thuong mai

-Trong thoi han 07 ngay lam vi€c, ké tir ngay thu ly, Chanh én Toa
an chi dinh mot Hoi dong xét don yéu cau gom ba Tham phén, trong
d6 c6 mot Tham phan lam chi toa...

—Trong thoi han 30 ngay, ké tir ngay dugc chi dinh, Hoi dong xét don
yéu cau phai phai mé phién hop dé xét don ..
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Trong tai vién c6 can tham gia phién hop khong

- Hién nay Luat Trong tai thwong mai khong quy dinh cy thé Toa an duoc quyén
triéu tap trong tai vién hodc hoi dong trong tai tham gia phién hop xem xét hiy
PQTT

- Néu tham gia thi v6i vai tro gi? Nguoi lam chimg hay nguoi ¢6 quyen loi nghla
vu lién quan ? Néu nguoi lam ching thi can can nhic quy dinh ap giai ngudi 1am
chirng dén phién hop.

Khoan 7 Piéu 71 Luit TTTM

> Theo yeu ciu cua mot bén va xét thay phu hop, Hoi dong xét don ...c6 thé tam dinh
chi vigc xem xét giai quyet don y€u cau huy phan quyét trong tai trong thoi han khong
qua 60 ngay de tao diéu ki¢n cho Hoi ddng trong tai khic phuc sai sot tb tung trong tai

theo quan diém ctia Hoi dong trong tai. .
o Hoi dong trong tai phai thong bao cho Toa an biét vé viéc khic phuc sai sot to tung

° Truong hop Hoi dong trong tai khong tiép hanh khic phuc sai sot to tung thi Hoi

dong tiép tuc xét don yéu cau huy phan quyét trong tai.
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Danh gia

-Trén thuc té, c¢6 rat nhicu vu viéc, Toa 4 an da co van ban trao doi VO,
ho1 dong trong tai, Trung tdm trong tai Ve thii tyc t6 tung trong tai, vé
nhing van dé lién quan ...va dugc hau hét cac Trung tam, hoi dong
trong tai phan hoi két qua kha t6t. Toa an cling dua noi dung cac van
ban tra 16i nay vao Quyét dinh ctia minh.

- Rat nhiéu vu viéc sau khi dugc lam 13, thong béo sira chira...Toa an
da khong huy PQTT

- Day la hinh thire gian tiép Trong tai hodc hoi dong trong tai tham
gia qua trinh to tung tai Toa an

Co ché xem xét lai quyét dinh hity PQTT

Khoan 10 Piéu 71 Luat TTTM: Quyét dinh ctia Toa an 1a quyét dinh
cudi cing va co hiéu lyc thi hanh.

Quyét dinh vé viéc hay PQTT la quyet dinh cubi cing va c6 hiéu Juc
thi hanh ké tur ngay ky, cac bén, Ho1 dong trong tai khong co quyén
khiéu nai, khang cao, Vién kiém sat khong cé quyén khang nghi.

Mau s6 08 (Ban hanh kém theo Nghi quyet so 01/2014/NQ HDTP
ngay 20 thang 3 ndm 2014 cta Ho1 d6ng Tham phan Toa an nhan dan
t6i cao hudng dan thi hanh mot s6 quy dinh Luat Trong tai thuong
mai)
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Uu diém va han ché

- Uu diém: Vige giai quyét tranh chap thuong mai giita cac bén nhanh
chong, dut diém...

-Han ché: khong c6 co hoi stra chira sai lam.. ..

10

Tréan trong caim on BTC va cac dai biéu da ling nghe.
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VIAC VME .
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BINH LUAN MUT ] CAN cu HUY PHAN
QUYET TRONG TAI TU GOC NHIN LUAT SU
VA CAC DE XUAT

Luét sw Tran Duy Canh — Luét sw diéu hanh Coéng ty Luat
TNHH Dentons Luét Viét, Trong tai vién VIAC
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Can cw “phdn quyet trong tai trdi
VO'i cdc nguyen tac co’ ban cua phdp
ludt Viét Nam”

Can c quy dinh tai diém d khoan 2 Diéu 14 Nghi quyét sé
01/2014/NQ-HDTP ngay 20/3/2014 Ho6i d6ng Tham phan Tdoa 4n nhan
dan t8i cao (“Nghi quyét 01”), mdt phan quyét trong tai dugc xem |a
“trdi v&i cdc nguyén tdc co ban cla phdp ludt Viét Nam” phai thda man
cac diéu kién sau:

i. Nguyén tic co ban clia phap luat Viét Nam 13 cac nguyén tac xir
sy co ban cé hiéu luc bao trum d6i vdi viéc xay dwng va thuc
hién phap lugt Viét Nam;

ii. Phan quyét trong tai cé ndi dung trdi vdi mot hodc nhiéu
nguyén tac co ban cla phap luat Vit Nam ma Hoi dong Trong
tai da khong thuc hién nguyén tic nay khi ban hanh phan quyét;
va

iii. Phan quyét trong tai xam pham nghiém trong |gi ich nha nuwéc,
quyén, lgi ich hop phap ciia mét hodc cac bén, ngudi thit ba. ”
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MIAC Ve

1. Nguyeén tac co ban cta phap luat Viét Nam Ia cac nguyén tac xtr
sw co’ ban c6 hiéu lwc bao trum dai véi viéc xay dwng va thuc hién

phap luat Viét Nam;

*  Nhu thé nao |a “cé hiéu lyc bao trum”?

> Thuc tién toa an: dua trén tan suat xuat hién cla nguyén tic dé trong cac van ban quy pham phép
luat khac nhau.

*  Diém d khodan 2 biéu 14 Nghj quyét 01 dua ra hai vi du vé nguyén tic co ban clia phap luat Viét
Nam:

NISOJWAS 03N — 8HY

“Vi dy 1: ... nguyén tdc tw do, tw nguyén cam két trong linh vuc thuong mai quy dinh tai Diéu 11
Ludt Thwong mai va Diéu 4 cua BS lugt dén sy...”

“Vi du 2: nguyén tdc “trong tai vién phdi déc Idp, khdch quan, vé tu” quy dinh tai khodn 2 Diéu 4
Ludt TTTM.”

£202

> Tan suat xuat hién cia mdt nguyén tic trong cac vin ban phap luat khéng phai 1a yéu t6 quyét dinh
nguyén tac dé cé phai la nguyén tic co ban cla phép luat Viét Nam hay khéng.

3 . VIAC vme == g
1. Nguyén tac co’ ban cta phap luat Viét Nam la cac nguyén tac xdr /

sw co’ ban c6 hiéu lyc bao trum ddi véi viéc xay dwng va thuc hién

phap luat Viét Nam;

» Dy thdo Nghi quyét hwdng dan thi hanh mdt s6 quy dinh ctia B luat T6 tung Dan sy vé tha tuc
céng nhan va cho thi hanh tai Viét Nam phan quyét clia trong tai nwdc ngoai tai tda an cip so tham
dugc cong bd ndm 2019 (Dy thdo Nghi quyét), Hoi d6ng Tham phéan Toa an nhan dan t8i cao d3 liét
ké cac truong hop “trai v&i cac nguyén tac co ban cla phap luat Viét Nam” bao gom:

“g) Viéc céng nhan phdn quyét dé xdm pham chi quyén, an ninh quéc gia, trét tw, an toan xa héi,
dao dire xd héi, strc khde cta céng déng;

IWNISOdNAS 03N — 8HY

b) Phdn quyét cta Trong tai nudc ngoadi duroc tuyén trén co sé cudng ép, lira déi, de doa hodc héi
16;

¢) Phdn quyét cta Trong tai nudc ngoai khéng ghi nhdn su tw nguyén thoa thudn cia cdc bén
dwong su vé cdch thire gidi quyét tranh chép.”

€02 m

- Phu hop hon véi Cong udc New York 1958 va xu huwdng clia nhigu qudc gia trén thé gidi.
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2. Phan quyét trong tai ¢ ndi dung trai véi mot hoic nhiéu nguyén tac
co’ ban cha phap luat Viét Nam ma Héi déng Trong tai da khéng thuc
hién nguyén tic nay khi ban hanh phan quyét

DE& thyc hién diédu nay, tda an sé phai xem xét ndi dung clia phan quyét trong tai, va

13n ranh gitra viéc xem xét ndi dung phan quyét va xét x{ lai ndi dung vu tranh

chap |a rat mong manh:

* Nhiéu trwong hop, tda an vién dan nhitng nguyén tic phap luat cé ndi dung
huéng dan céch x{ sy clia cac bén dwong sy trong qua trinh giao két, thuc hién
hop dong, khéng phai nhitng nguyén tic diéu chinh hanh vi ctia hoi déng trong
tai.

NISOJWAS 03N — 8HY

Trong vai vu viéc, tda an con duwa ra nhitng nhan dinh, két luan vé ndi dung vu
tranh ch&p trai véi phén quyét cla hdi ddng trong tai, tir 6 nhan dinh hoi dong
trong tai d3 vi pham nguyén tic co ban cla phép luat Viét Nam.

£202

- C6 nhidu bén lam dung co s& nay, [6ng ghép ndi dung vu tranh chap vao don yéu cau hly phan quyét trong tai
theo cdn cl “trai v&i cac nguyén trac co ban ctia phap luat Viét Nam dé dit toa an vao tinh hudng phai xét x{r

lai vu tranh chap. -

VIAC VME i @:

Can cr “thanh phdn Héi déng trong tai, thu tuc té § o
tung trong tai khéng phi hop véi théa thuén cia
cdc bén hodc trdi vai cdc quy dinh cua Luét nay”

DEé hldy mot phan quyét trong tai theo cin c nay, diém b khoan 2 biéu
14 cGa Nghi quyét 01 d3 quy dinh 03 diéu kién nhu sau:

ll i. C6thda thuan vé thanh phan Hoi dong trong tai, quy tic t6 tung
trong tai;

IWNISOdNAS 03N — 8HY

ii. HOi déng trong tai thuc hién khéng dung thoa thuan cla cac
bén hodc Hoi d6ng trong tai thuc hién khéng dung quy dinh
Luat Trong tai Thwong mai; va

iii. Toa an xét thay d6 13 nhitng vi pham nghiém trong va can phai
hly néu Hoi déng trong tai khong thé khic phuc duoc hoac
khong khéc phuc theo yéu cau clia Toa &n.

€02 m
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VIAC vz

Khéng thwe hién hoa gidi tién t6 tung theo théa

thuan c6 phai 1a vi pham thu tuc té tung trong tai?
. p p . . . g v g ' ' W r' ' u “

e Cac bén thudng I6ng ghép quy dinh vé hoa giai tién t6 tung
cung va&i quy dinh vé thoa thuén trong tai.

Vi dy: Phai glri thong bdo hodc tién hanh thuong luvong
trwdc mot khoang thoi gian nhat dinh thi méi duwoc tién
hanh khéi kién.

e Cé nhiéu trudng hop, bi don trong té tung trong tai yéu cau
hly phén quyét trong tai vi cho ring nguyén don da khong
thyc hién hoa giai tién t6 tung theo nhu quy dinh tai hop
dong.

NISOJWAS 03N — 8HY

* Nhiéu toa an dong tinh véi quan diém trén va 1ap luan rang

£202

viéc khéng thuc hién cac thi tuc hoa gidi tién t6 tung duoc
quy dinh tai hgp déng la vi pham th{ tuc t6 tung trong tai

Khéng thuwe hién hoa gii tién td tung theo théa

thuan c6 phai la vi pham thi tuc t6 tung trong tai?

Quan diém trén cé hai “ké ho”:

e Can c khodn 1 Diéu 31 Luat Trong tai Thuong mai 2010, t6
tung trong tai chi bat dau khi trung tdm trong tai nhan
duoc don khai kién cha nguyén don.

- Thi tuc hoa gidi tién t6 tung ma cac bén cé thoa thuan
khoéng phai |3 thi tuc t6 tung trong tai.

IWNISOdNAS 03N — 8HY

e Chu thé vi pham th tuc t6 tung trong tai |a hoi dong trong
tai, trong khi chti thé thuc hién/khéng thuc hién hoa giai
tién t6 tung 1a cac bén duong su.

€02 m
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Thu tuc t6 tung trong tai c6 phai tuin theo Bd luat T6
tung Dan sy?

M6t ly do khdc ma céc bén thudng dung dé yéu cau hly phan quyét
trong tai dua theo cin c nay d6 1a qué trinh t8 tung trong tai khong

tuan theo cac quy dinh cla B6 luat T8 tung Dan su.

Vi duy: Bén yéu cau hly phan quyét trong tai thudng dan chiéu dén

viéc cac thong bdo, trao d6i trong t6 tung trong tai cé thé dwoc thyc

hién bang hinh thirc thu dién tl, khac véi quy dinh nghiém ngat vé

téng dat van ban cta B luat T6 tung Dan su.

- Tuy nhién, t&r quy dinh cGa phap luat, cé thé thay rd rang ring
tha tuc t6 tung trong tai chi tudn theo “thda thudn cla cdc bén
hodc quy dinh cta Ludt Trong tai Thwong mai”.

MIAC Ve

INNISOJINAS Q3N — 94Y
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VIAC V[
=
|
k] 4 n A A Y n I'g"
HUY PHAN QUYET TRONG TAI VA CO CHE %
XEM XET LAI VOI QUYET DINH HUY PHAN 2
QUYET TRONG TAI =
|
TS. Chau Huy Quang — Luét sw diéu hanh Céng ty Luat TNHH
Rajah & Tann LCT, Trong tai vién VIAC ;&

NOI DUNG CHIiNH

01 NGUYEN NHAN BIEN HINH DAN DEN VIEC HUY PHAN QUYET
TRONG TAI TREN THUC TIEN

IWNISOdNAS 03N — 8HY

02 HE QUA cUA VIEC HUY PHAN QUYET TRONG TAI TU NHUNG
VU VIEC THYC TE
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VIAC Ve

NGUYEN NHAN DIEN HINH: HOY PHAN QUYET TRONG TAI TREN

THUC TIEN
Nguyén nhan dién hinh...

o Céc bén tham gia thoa thuan trong tai khéng c6 nang luc dé ky thda thuan

o Thi tuc t6 tung TT khéng phu hop véi thda thuan clia cac bén hodc trai v&i cac quy dinh
cla Luat Trong tai thuwong mai 2010

PQTT trai v&i cac “nguyén tic co ban cla phép luat Viét Nam”
e C6 quy dinh vé “NTCB cla PLVN” tai Diéu 14.2(d) NQ 01/2014/HDTP-TANDTC

=
=
(-]
I
=
m
(=)
(2]
-<
=
-
=]
2
=
=

e Quy dinhchung chung => cach hiéu va van dung chua nhat quan.

e Thuc té, c6 PQ d3 bi hdy cac ly do 1a PQTT vi pham NTCB, cu thé:

£202

O HD xét don cho rang HDTT chua giai quyét hét cac van dé chi phi phat sinh, chi phi
bdi thwerng thiét hail

HE QUA CcUA VIEC HUY PHAN QUYET TRONG TAI TU NHIU'NG VU VIEC
THYUCTE

< Quyét dinh hly PQTT trong nuéc (hodc khéng cdng nhan PQTT nwdc ngoai) ¢d thé xem
xét lai trong mét vu tranh chap dau tu (NDT kién Chinh phd) vi 1a hanh vi “tudc bd cong
ly” qua bién phap tuw phap!

IWNISOdNAS 03N — 8HY

K3

¢ MOt s8 vu kién dau tu phat sinh vi ly do trén:
* Vinh Sonv. CP VN: PQTT bi TAND TP Ha Noi hay (1)

e NDT Singapore: PQTT do Toa trong tai ICC ban hanh bj TAND C4p cao tai TP HCM
khong cong nhan
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(1) Théng tin tir trang website: https://icsid. org/cases/case-datab -ase-detail?C: )/22/7
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Hé qua cua viéc huy PQTT (tt)

** Vinh So'n v. CP VN:
e PQTT VIAC d3 hdy béi TAND TP Ha Ni vi cac can ct chinh nhu: (i) thd
tuc t6 tung trong tai khéng phu hop vdi thod thuan cla cac bén va trai
V@i cdc quy dinh cta Luat TTTM, (ii) vi pham cédc NTCB cta PLVN
e Hién nay, NDT d3 kh&i dong vu kién dau tu d8i vdi Chinh phl VN theo
Hiép dinh Dau tw ASEAN — Trung Qudc 2009 véi cac cdn cl chinh nhu:
o Vi pham cam két d3i xr cong bang va thda déang, cu thé 1a Twéc
bé Cong ly (Denial of Justice); va

NISOJWAS 03N — 8HY

o Anh hudng quyén quyén va lgi ich hop phap ctia NDT

(unlawfully expropriation of rights and interest)

« Vu kién duoc thye hién theo quy tic t6 tung trong tai: Co ché ICSID
phu tro (ICSID Additional Facility - Arbitration Rules).

£202

Hé qua cua viéc hay PQTT (tt) VIAC vme = i @

% NDT nuwé'c ngoai v. CP VN: (khéng cho céng nhén PQTT ICC)

* NP va BD d3 dat dugc Award by Consent (PQ d6ng thuan) sau 02
phién hearings. BD sau khi thanh todn dugc 1 trong 3 khodn tién thi
da khéng thure hién ti€p nghia vu cia minh theo PQTT => ND da nép
don yéu ciu céng nhan cho thi hanh PQTT ICC.

* Tai cAp so thdm cho cdng nhan va thi hanh. TAND C4p cao khéng cho
céng nhan PQTT ICC nay véi ly do: vi pham céc thd tuc t6 tung nghiém
trong (khong lap bién ban hoa giai thanh, HDTT ban hanh PQTT tré
hon so vai lugt dinh Viét Nam (30 ngay).

IWNISOdNAS 03N — 8HY

*  NDT khédi dong bang mdt vu kién tranh chap dau tu theo Hiép dinh
P3u tuv Toan dién ASEAN (ACIA) 2009 vé&i cac can clt chinh nhu:

o Vipham cam két d&i xtr cdng bang va thda dang, Tudc bd Cong

€02 m

ly; va
o Tudc doat bat hop phap quyén va loi ich hop phap cia NDT
(unlawfully expropriation of rights and interest).




NISOJWAS 03N — 8HY
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IWNISOdNAS 03N — 8HY

€02 m

04/13/2023

Mot s& dé xuat cdi thién (tt)

ll. Toa an khéng nén xem thu tuc xem xét don hdy PQTT trong nwéc /
céng nhan PQTT nwdc ngoai nhu mdt thi tuc “phic thdm” ban an KD-
TM so tham;

2. Luat can duoc nghién ciru xay dyng 1am rd hon;

3. V& tham quyén clia HDTT, co ban phai dwa trén quyén han dwoc cac
bén trao cho (hon 13 géi gon quy@n ma luat cho phép);

4. Thuyc té, tranh khi xét don tda an xem “pham vi quyén” cta HDTT
thanh nghia vy cla HDTT, [am cin c& hay PQ. (vi dy, quyén trung cau
nhan chirng, chuyén gia);

5. D&ivdi HPTT:

o Neén quy dinh héa céc thd tuc t6 tung han ché viéc cac bén loi
dung co s& yéu cau hly PQ lién quan t&i thdm quyén trong tai

S ! _—
o Sl dung diéu khoan tham chiéu (TOR), quy trinh t& tung cu thé

(PO) tién i cac phién hop va quyét dinh riéng vé tham quyén, khi i t
c6 yéu cau. ”“Q'

Mot sé dé xuat cai thién (tt)

16. PQTT chi bj hly trén co s& chinh: (twong tu Pao ludt Trong tai
Singapore 1994 va Luat Mau Model law)
o €6 hanh vi gian 1an hodc tham nhiing cta thanh vién HDTT
o Vipham I& céng bang
7. Thanh vién HDTT phai dwoc mién trir trach nhiém tir cac 16i bat can,
bao gdm céc 16i chl quan vé danh gia chirng c, van dung luat ..ect khi ban
hanh phéan quyét.
8. Tranh cac vién dan tuy tién, lam viéc tly nghi giai thich, ap dung luat (vi
du nguyén tic co ban clia PLVN) dé ra mét 4n 1&nh khong cdng bing, dan
dén tinh trang nha d4au tir xem nhu bi “’khuwéc tir cong ly”.
9. TTTM can su hd tro thuc chat hon cla toa an. Nhic lai: thd tuc xem xét
don yéu cau hay PQ khéng nén xtr ly nhu mét phién x& phdc thdm én KD-
TM cla toa an.
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Disclaimer

The material in this presentation is prepared for general
information only and is not intended to be a full analysis of the
points discussed. This presentation is also not intended to
constitute, and should not be taken as, legal, tax or financial
advice by Rajah & Tann. The structures, transactions and
illustrations which form the subject of this presentation may
not be applicable or suitable for your specific circumstances or
needs and you should seek separate advice for your specific
situation. Any reference to any specific local law or practice
has been compiled or arrived at from sources believed to be
reliable and Rajah & Tann does not make any representation as
to the accuracy, reliability or completeness of such
information.
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