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HIEU LUC CUA PHAN QUYET
TRONG TAI THUONG MAI
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TS. Trén Huynh Thanh Nghj - Gidam déc chuong trinh Luét kinh té; Trudng
bé mén Luét Kinh té, khoa Luét, Truong Kinh té, Luét va Quén Iy nha nuéc
(CELG), Truong Pai hoc Kinh t& TP.HCM (UEH)
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1. Su tbn tai va phat trién cla t6 tung trong
tai
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2. Thuwdc do hiéu qua thuc thi Phap luat vé
trong tai

. Tao dwng niém tin cla Doanh nghiép vao
td tung trong tai
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HIEU LU'C PHAN QUYET
TRONG TAl

1. Qua kh
2. Hién tai

3. Tuong lai

“lrady

A (College of
€ conomics. Law
J\\ | W |3nd Government
UNIVERSITY

e

5|
e —

w

PIEU 34 PHAP LENH
TRONG TAI KINH TE 1990

QP cla Trong tai kinh té&, néu

khong duoc cdc bén ty nguyén thi

hanh thi dwoc thye hién bang cac

bién phdp cudng ché sau :

1. Kh&u trir tién tir tai khoan &
Ngan hang

2. Ké bién tai san dé ban dau gia

VIAC UEH

[College of
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land Government
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NGHI DINH 116/1994/ND-CP §

1. 33 diéu

2. Diéu 5 : Quyét dinh gidi quyét tranh
chap cla Trung tdm Trong tai kinh té
c6 hiéu lyc thi hanh, khéng bi khang
cao
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3. Diéu 31 : Trong trudng hop quyét
dinh trong tai khong dwoc mot bén
ch&p hanh thi bén kia c6 quyén yéu
cau TAND c6 tham quyén xét xi theo
thd tuc gidi quyét cac vu an kinh té
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PIEU 6 PHAP LENH
TTTM 2003

QP trong tai 1a chung tham, céc bén phai thi hanh, trir truong
hop Toa an huy quyét dinh trong tai
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Sau thoi han 30 ngay, ké tir ngay hét thdi han thi hanh quyét dinh
trong tai, néu mot bén khdng tu nguyén thi hanh, cling khéng
yéu cau huy, bén duoc thi hanh quyét dinh trong tai cé quyén
lam don yéu cau co quan THA cip tinh noi c6 tru s&, noi cu tru
hodc noi cé tai san cla bén phai thi hanh, thi hanh quyét dinh
trong tai
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NGUYEN TAC RA PHAN
QUYET TRONG TAI TM
TAI LUAT TTTM 2010

01 HDTT ra phan quyét trong tai bang cach biéu
quyét theo nguyén tic da sé.

02 Trudng hop biéu quyét khdong dat duwoc da s6
thi phan quyét trong tai dwoc lap theo y kién
cla Chu tich HDTT

PHAN QUYET TRONG TAI TM TAI
LUAT TTTM 2010

Puoc ban hanh ngay tai phién hop hodc chdm nhat
la 30 ngay, ké tir ngay két thic phién hop cudi cung.

Phan quyét trong tai 1a chung tham va cé hiéu luc

ké tir ngay ban hanh.
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CO QUAN THI HANH PHAN QUYET
TRONG TAI TM

Co quan THADS c4p tinh noi HDTT ra phan quyét

CAN CcU HUY PHAN QUYET
TRONG TAI

1. Khéng cd thoa thuan trong tai hoac
thoa thuan trong tai vo hiéu

2. Thanh phan HDTT, thd tuc té tung
trong tai khong phu hop véi thoa
thuan cla cac bén hodc trai vdi cac
quy dinh clGa Luat TTTM 2010

3. Vu tranh chdp khéng thudc thim
quyén cla HDTT; truong hop phan
quyét trong tai cé néi dung khéng
thudc thdm quyén cha HDTT thi ndi
dung dé bi huy
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CAN cU HUY PHAN QUYET
TRONG TA|

4. Chirng c do cdc bén cung cdp ma
HDTT cin c vao d6 dé ra phan quyét
I3 gid mao; Trong tai vién nhan tién,
tai san hodc loi ich vat chat khac cua
mot bén tranh chdp lam anh hudng
dén tinh khach quan, cong bang cla
phan quyét trong tai
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5. Phan quyét trong tai trdi vdi céc
nguyén tac co ban cla phap luat Viét
Nam.
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TAND TPHCM thuy Iy gidi
quyét hay phan quyét
nam 2022

Thu Iy 44

Pinh chi XX : 08
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Xét xtr : 29
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TAND TPHCM huy phan quyét nam 2022

6 vu bi TAND TPHCM bi tuyén hay
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6 Phan quyét trong tai bi hay
tai TAND TP.HCM nam 2022

1. CTCP hda dugc pham MEKOPHAR

2. CTCP NOVAREAL
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3. Congty AIR WATER Inc

[
b

CTCP Bat déng san Fulland
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5. Congty TNHH Sungrow Power (VN)

6. CTCP ACC Phét trién cdng nghé
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UNIVERSITY

2 CAN cU HUY PHO BIEN

01 Thanh phan HDTT, thd tuc t6 tung TT
khong phu hop vdi thoa thuan cda

cac bén
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02 Hoac trai vé&i cac quy dinh cha Luat

TTTM; Phan quyét trong tai trai voi
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cac nguyén tac co ban cla PLVN
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THUC TIEN VAN DE TG TUNG &
PHAT SINH LIEN QUAN DEN TiNH %
CHUNG THAM COA PHAN QUYET &
TRONG TAI g

Trong tai vién VIAC

a College of

Economies, Law

J\\ land Government
UNIVERSITY

Tinh chung thdm cda PQTT theo quy dinh
cua phap luat

Theo quy dinh tai Khodn 5 Diéu 60 Luat trong tai thwong mai 2010 quy dinh: “Phan quyét trong
tai 1a chung thadm va cé hiéu luc ké tir ngdy ban hanh“. Phén quyét cla trong tai la chung tham
nén tranh chap d3 duoc gidi quyét s& khdong dugc xem xét lai bdi bat ky mot cap hodc co quan
xét Xt nao khdc (trir trudng hop hly phan quyét trong tai theo quy dinh phép luat). Phan quyét
trong tai ¢ hiéu lyc ké tir ngay ban hanh, tuy nhién do phan quyét trong tai quy dinh thoi han
thi hanh phan quyét, nén bén duoc thi hanh phan quyét trong tai chi duoc yéu cu cudng ché
thi hanh phan quyét dé sau khi thoi han thi hanh phdn quyét k&t thic ma bén bi thi hanh
khong thi hanh hodc thi hanh khdng day du.

L Vi vay, khi Hoi dong trong tai da ra phan quyét trong tai thi cdc bén khéng thé kién tiép

[&n toa an, trir trwdng hop mot bén glri don yéu cau Toa 4n xem xét viéc hdy phan quyét
trong tai va Toa an hQy phan quyét trong tai theo cc can c&r dugc quy dinh tai Diéu 68 —

LTTTM 2010.
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) . , VIAC UVEHE:SE
Tinh chung tham cua PQTT

theo quy dinh cua phap luat

® V&i nguyén tic nay, mot phan quyét trong tai sé
nhanh chéng duoc thuc thi trong thuc tién, tranh
duoc tinh trang bén phai thuc hién nghia vu cd tinh
day dua kéo dai thoi gian thi hanh déng thoi giup bén
kia cé thé sém khac phuc nhitng thiét hai vé tién, tai
san do bén vi pham gay ra.

&

® Trong céc giao dich thwong mai qudc t&, khi cac bén -
d3 bo cong strc va tién bac dé dua tranh chap ra trong

tai, ai cling s& mong mudn rang, qua trinh trong tai sé gtk 1=
cho két qua la mét phan quyét trong tai, trir khi dat = y
dwoc thda thudn trong qud trinh giai quyét tranh jGa ¥l ‘

chép. % \
. y

) . , VIAC UVEHE:SE
Tinh chung tham cua PQTT theo quy

dinh cua phap luat

® Khi dua tranh chap ra trong tai, cdc bén cam két thi hanh phan quyét khong cham tré va
duwoc xem nhu d3 tir bd quyén khang cdo cia minh khi d3 lya chon trong tai dé giai quyét.
Moi phan quyét I3 chung tham, tirc phan quyét d3 gidi quyé&t chung cudc cac van dé va rang
budc cac bén.

e Phan quyét chung thdm thudng 1a két qua cla qua trinh t8 tung trong tai dwoc tién hanh tir
dau dén cudi. Tuy nhién, phan quyét cé thé 13 théa thuan hoa giai gitta cac bén. Trong
truedng hop nay, phan quyét dé thudng dugc biét dén nhw 1a mot phan quyét déng thuan
ho&c phan quyét dua trén nhitng diéu khoan thda thuan.

e Tinh chung tham ctia phan quyét Trong tai con thé hién tinh chat ch& & chd cac van dé tranh
c3i cla cdc bén vé tham quyén cla trong tai hodc luat 4p dung cho ndi dung tranh chap d3
duwoc gidi quyét bang mdt phan quyét tirng phan trudce do.
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Nhirng tro ngai trong thuc té lién quan dén

tinh chung tham cta phan quyét trong tai

Th& nhat, cung mét vu viéc c6 02 phan

quyét cha 02 Trung tdm trong tai khac nhau
Phan quyét cua trong tai 1a chung thdm nén tranh
chap d3a duoc giai quyét sé khdng duwoc xem xét lai
b&i bat ky mdt cdp hodc co quan xét xir nao khac.
Tuy nhién trén thuc t& cé phan quyét cla VIAC
dwoc xem xét bdi mot TTTT khac, dan dén phan
quyét cha TTTT sau d6 bj Toa &n Nhan dan TP.HCM

tuyén hay.

College of
Economics, Law
land GoverAment

- s . oA ~ VIAC UEH
Nhirng tro ngai trong thuc té lién quan dén
tinh chung tham cta phan quyét trong tai
Vu viéc 1:

Tém tat vu viéc:

Céng ty TNHH Dau Céng ty C6 phan Tu
tw va Phat trién A van Dau tu Xay dung B

® Cong ty B khdi kién Céng A tai VIAC vé&i ndi dung tranh chap phét sinh tir Hop déng s6 01 vé khéi lugng
cong viéc d3 thyc hién va yéu cau thanh toan khdi lugng cong viéc d3 hoan thanh theo Hop dong s6 01 lién
quan dén thi cdng hé théng phong chay chita chay.

e Ngay 12/4/2019, VIAC d3 ban hanh phan quyét trong tai nhan dinh xem xét giai quyét phan ndi dung lién
quan dén khdi lwvgng cong viéc thuc hién, thda thuan cla cic bén vé thi cong xay duwng hé théng phong

chay chira chdy, nghiém thu ban giao cong trinh, thdi diém hoan thanh cong viéc. -
5
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Nhirng tro ngai trong thuc té lién quan dén
tinh chung tham cta phan quyét trong tai

Vu viéc 1:

® Tai Phan quyét, HDTT nhan dinh, chdp nhan céng ty B da thuc hién céng viéc theo dlng thoa thuan gilra cac
bén. (Theo Hop déng va bang béo gia, trinh bay cia Nguyén don va xac nhan clta Bj don, thi cac théa thuan
chi cé cac hang muc thuc hién gdm bdao chéy, chita chdy vach tudng va chéng sét; khéng cé hé théng chira
chay ty ddng. Hé théng chita chay tw ddng thé hién trong ban thiét k& dugc cac Bén ky véi muc dich thuc
hién thda thuan vé cong viéc xin phép PCCC, nhung khéng cé trong thda thuan vé thi cédng xay dwng do do

khéng thudc nghia vu cGa Céng ty B).

Nhuw vdy, theo Phan quyét Trong tai cla VIAC, cac yéu ciu clia Cong ty B dwgc chdp nhan (Cong
ty B thang kién)

College of
Economics, Law
land GoverAment

. ; VIAC UEH
Nhirng tro ngai trong thuc té lién quan dén
tinh chung tham cta phan quyét trong tai
Vu viéc 1:

® Ngay 04/6/2019, Céng ty A khéi kién lai Cong ty B tai mét trung tdm trong tai khac tranh chip vé Hop déng
s6 01 vé yéu cau boi thuwdng thiét hai va phat vi pham hop déng ciing lién quan dén khéi lwgng cong viéc d3
thue hién, thoa thuan cla cac bén vé thi cdng xay dwng hé théng phong chay chita chay, nghiém thu ban
giao cong trinh, thoi diém hoan thanh cong viéc. Tre 1a phan ndi dung d3 dwoc VIAC giai quyét xong.

® Phan quyét trong tai cha Hoi ddng Trong tai khi xem xét yéu cau cla Céng ty A lai tiép tuc nhan dinh, xem
xét lai nhirng ndi dung ma VIAC da nhan dinh va xem xét gidi quyét nhw da néu trong PQTT cla VIAC. Két
luan cla H&i déng Trong tai gidi quyét tranh chap gilta cdng ty A va cdng ty B hoan toan khac so véi két luan
cla Hoi ddng Trong tai VIAC.

\—. Céc yéu cau clia Cong ty A duwoc chap nhan (Cong ty A thing kién)
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. ) : A v .o VIAC UEH
Nhitng trd ngai trong thuc té lién quan dén tinh

chung thdm cda phan quyét trong tai

Vu viéc 1:

Nhén dinh cia Toa an:

® Cac bén d3 thuc hién khodn 5 Diéu 43 Luat TTTM, thda thuan trong tai VIAC gidi quyét tranh chap. Do d6,

VIAC c6 thdm quyén giai quyét vai tranh chap nay.

e VIAC d3 ban hanh phan quyét trong tai v&i tranh chap trén. Phdn quyét trong tai nay la chung thdm, rang

buéc cdc bén va cé hiéu lwe ké tir ngay Idp phdn quyét. Nhu vay, ndi dung phan quyét cé hiéu lyc thi hanh.

e Cac bén khdng cé thda thuan lai vé tranh chip lién quan dén Hop déng s 01 sé do trung tAm trong tai khac

giai quyét. Cong ty B cling d3 phan d6i viéc giai quyét lai tranh chdp tai mét trung tdm khdéc vdi vu tranh
ch3p d3 duoc VIAC thu ly gidi quyét trudc dé. Do d6, viéc gidi quyét lai nhitng néi dung ma VIAC dé nhén

dinh, xem xét va gidi quyét trong phdn quyét trong tai cia VIAC cla trung tdm trong tai sau dé la khéng

=

College of
[Economics, Law
land GoverAment

~ » . o oen ~ VIAC UEH
Nhirng tro ngai trong thuc té lién quan dén

tinh chung tham cta phan quyét trong tai

Th hai, trong cung tinh chat nhu nhau cla ':‘ -
vu viéc, nhung HDTT dua ra ndi dung céc ' .
phan quyét khac nhau
Van dé nay cling gy ra tranh c3i vé tinh chung
thdm cla phan quyét trong tai khi cé su khac biét
vé ndi dung phan quyét cla cac Hoi ddng trong tai

khac nhau.




WNISOJINAS Q3N — 8HY

£202

WNISOJINAS Q3N — 8HY

£202

04/05/2023

College of
Economics, Law
land GoverAment

, VIAC UEH

Nhirng trd ngai trong thuwc té lién quan dén
tinh chung tham cta phan quyét trong tai

Vu

viéc 2:

Tém tat vu viéc:

Nguyén don: Bi don:

Congty A Congty B
Nguyén don khéi kién Bj don tai VIAC lién quan dén tranh chap phét sinh tir Hop déng hop tac thuc
hién céng viéc. Theo d6, ND ban giao cho BD hé théng loc va BD phai thanh todn cho NP khoan tién la
7 ty déng.
Sau khi két thic phién hop cu6i cung, ND d3 cé yéu cdu HDTT thu thap chirng c&r v&i mét bén th ba.

Tuy nhién, HDTT khéng xem xét yéu cau nay do da tuyén phién hop cudi cung.

College of
Economics, Law
land GoverAment

, VIAC UEH

Nhirng trd ngai trong thuwc té lién quan dén
tinh chung tham cta phan quyét trong tai

Vu

viéc 2:

Tém tat vu viéc:

HDTT da ban hanh PQTT khéng chdp nhan yéu ciu cla ND. Tai PQTT, HDTT cé néu “trudng hop Nguyén
don thay quyén lgi cha minh khéng dwoc ddm bao...Nguyén don cé thé khai kién & mét vu tranh chap

khac.

Céng ty A da tiép tuc khai kién Cong ty B tai VIAC v4i cung tranh ch3p ndi trén va cung cip chitng c¥

mdi.

HDTT d3 ban hanh PQTT chap nhén yéu ciu cla ND, budc BD phai thanh toan sd tién ma ND yéu ciu.

< Nhan dinh: Do vu tranh chap phdt sinh chitng ctr mdi ma trudc dé khdng cé, nén khong thé xem la

HDTT xét x{ lai ndi dung d3 dwoc quyét dinh bdi mot phan quyét trudce do.
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Nhirng tré& ngai trong thuc té lién quan dén tinh VIAC VEHE:
chung thdm cda phan quyét trong tai

Thi ba, viéc yéu cau hdy phan quyét Trong tai
Viéc yéu cau hly phan quyét Trong tai dwoc quy dinh tai Chwong X1 Luat TTTM nadm 2010 (T Diéu 68
dén Diédu 72) va Pidu 14 Nghi Quyét s6 01/2014/NQ-HDTP ngay 20/3/2014 cla Hbi déng Thdm phan Toa
an nhan dan t6i cao hudng dan thi hanh moét s& quy dinh cla Luat TTTM ndm 2010, trong d6 quy dinh cu

thé vé can ct, trinh ty th( tuc yéu ciu va xem xét hly Phan quyét trong tai. Tuy nhién lai thiéu cac quy

WNISOJINAS Q3N — 8HY

dinh rang budc trach nhiém trong trudng hgp mot bén yéu cdu hdy phan quyét trong tai nhwng khéng

duoc Toa an cdng nhan va viéc kéo dai thai gian thi hanh phan quyét gay ra thiét hai d&i véi bén duoc thi

hanh phan quyét. Dieu nay dan dén bén phai thi hanh phan quyét trong tai thudng tim moi cach dé dua

ra yéu cau phan ddi dé phan quyét bj bac bd, dan dén t8n kém thoi gian va chi phi cho bén dugc thi

£202

hanh phan quyét. Do d6 can quy dinh chdt ch& hon nira vé viéc yéu cau hldy phan quyét trong tai va cé
nhirng quy dinh rang budc trach nhiém d&i véi bén yéu cau hly phan quyét nham han ché t8i da viéc loi

dung quyén yéu cau hiy Phan quyét Trong tai. -
12

College of
Economics, Law
land GoverAment

- ) . oA ~ VIAC UEH
Nhirng tro ngai trong thuc té lién quan dén

tinh chung tham cta phan quyét trong tai

Th tu, viéc cong nhan va thi hanh tai Viet Nam PQTTNG

e Viéc cong nhan va thi hanh phan quyét cla Trong tai nwdc ngoai hién nay dugc hau hét

cac nudc ap dung theo Cong wdc New York nam 1958.

e Khoan 2 Diéu 424 BLTTDS nam 2015 quy dinh "Phan quyét cla Trong tai nwdc ngoai quy

WNISOJINAS Q3N — 8HY

dinh tai khodn 1 Diéu nay dugc xem xét cdng nhan va cho thi hanh tai Viét Nam 13 phén

quyét cudi clng cla Hoi déng trong tai giai quyét toan bd ndi dung vu tranh chip, chdm

dirt t6 tung trong tai va cé hiéu lyc thi hanh”.

£202

e Tuy nhién, trén thuc t& cé nhiéu cip toa lai xem xét lai phan ndi dung cla phan quyét

trong tai.
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TiNH CHUNG THAM D01 V01 CAC
QUYET BINH CUA HOI DONG
TRONG TAI
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Ong Pham Quéc Tuén - Trong tai vién VIAC, Luat sw Biéu hanh DIMAC

a College of

nnnnnnnnnnnnn

J\\ land Government
UNIVERSITY

No6i dung chinh

01 Hiéu luc cda Quyét dinh do Hoi déng
Trong tai ban hanh (Theo Luat Trong

tai va doi chiéu vai Quyét dinh cla

WNISOJINAS Q3N — 8HY

Toa an)

02 Ap dung nguyén tac chung tham dai

vOi cdc Quyét dinh cbha HOiI déng

£202

Trong tai
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VIAC UEHEEE::
Hiéu lyc cda Quyét dinh cda HDTT

Phan biét Phan quyét cha HDTT va quyét dinh cla "‘ ‘
HOTT =4V AN g \ o

e Diéu 3.10 LTTTM: “Phdn quyét trong tai la quyét
dinh cta Hoi déng trong tai giai quyét toan bd noi
dung vu tranh chap va chdm dut t6 tung trong tai.”

e Diédu 3.9 LTTTM: “Quyét dinh trong tai la quyét
dinh cla Hoi ddng trong tai trong qua trinh giai
quyét tranh chap.”

WNISOJINAS Q3N — 8HY

Mot s quyét dinh tiéu biéu: Quyét dinh cdng nhan
hoa giai thanh, Quyét dinh thay déi Trong tai vién,
Quyét dinh dp dung bién phap khan cip tam thoi
(BPKCTT), Quyét dinh v@& ngbn ngit va dia diém
trong tai, Quyét dinh dp dung phéap luat, Quyét
dinh dinh chi gidi quyét tranh chap.

£202

VIAC UVEHE:SE
Hiéu lyc cia Quyét dinh cla
Hiéu lwc cha Quyét dinh do HDTT ban hanh
Cac Quyét dinh co thé bj khi€u nai (Diéu 44 LTTTM)
e Quyét dinh vé viéc khéng cé Thoa thuan trong tai

® Quyét dinh vé viéc Thda thuan trong tai vo hiéu

WNISOJINAS Q3N — 8HY

® Quyét dinh vé viéc Thda thuan trong tai khong thé

thuc hién duoc

e Quyét dinh vé tham quyén cta Hoi dong trong tai

£202
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VIAC UEH[EE::
Hiéu lyc cda Quyét dinh cda HDTT

Hiéu lwc ciia Quyét dinh do HDTT ban hanh Lt ‘ r ’
- 3 ' ' - . -
‘_-/T\“

e Quyét dinh 4p dung BPKCTT (Diéu 49 LTTTM) (Bén bij -

Cac Quyét dinh chuwa cé quy dinh vé khiéu nai:

ap dung c6 quyén khai kién yéu cau boi thuong néu

BPKCTT bi 4p dung khéng dung va gay thiét hai)

WNISOJINAS Q3N — 8HY

® Quyét dinh dinh chi gidi quyét vu tranh chap (Piéu 59
LTTTM)

£202

e Quyét dinh vé cac van dé khac: Ngén ngi, dia diém |

trong tai, thanh phan HDTT.

e 2 ~ . N VIAC UVEHE:SE
Hieu lwc cua Quyét dinh cua HDTT

So sanh véi hiéu lyc cha Quyét dinh Toa an
® Cdc quyét dinh clia Toa an dugc phap luat diéu chinh cu thé va day da hon
e Hau nhu cac Quyét dinh cta Toa an déu cd thé bj khi€u nai ma khdng cé hiéu luc thi hanh ngay

= Pjdu 499.1 BLTTDS 2015: “Co quan, t6 chirc, cd nhén cé quyén khiéu nai quyét dinh

..trong t6 tung dén sw cla co quan, ngudi tién hanh té tung dén suv khi ¢é cdn ci cho

WNISOJINAS Q3N — 8HY

réng quyét dinh, hanh vi dé la trdi phdp ludt, xdm pham quyén loi hop phdép ctia minh”

e Quyét dinh cdng nhan sy thda thuan cda cac dwong sy (Diéu 213 BLTTDS 2015)

= Khéng bi khang cado/khang nghj theo thi tuc phic thadm

£202

= (6 thé bi khang nghi theo thi tuc gidam déc tham
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Hiéu lwc cia Quyét dinh cha HDTT

So sanh véi hiéu lyc cha Quyét dinh cta Toa an

A College of
Economics, Law.
7\ o JEENET

Quyét dinh chia HDTT

Quyét dinh cha Toa an

Quyén khiéu
nai cua cac
bén

Mot s6 loai QP cda HPTT dugc dé
cap trong LTTTM: Diéu 44 (cic QP
c6 thé bij khiéu nai) va Piéu 58 (QD
céng nhan hoa giai thanh la chung
thdm); con lai thi khdng dwoc dé
cap dén viéc bj khiéu nai

C6 quyén khi€u ngi quyét dinh
...trong té tung ddn sy cla co
quan, ngudi tién hanh té tung dan
sy (Piéu 499.1 BLTTDS 2015), trir
Quyét dinh c¢6ng nhdn sy thoéa
thugn cta dwong sy (Piéu 213
BLTTDS 2015)

Tham quyén
gidi quyét
khiéu nai

Tham quyén cla Toa an d&i véi
hoat déng trong tai (Piéu 7
LTTTM), thdm quyén cha HDTT
(Pidu 43.2 LTTTM)

Tham quyén giai quyét khiéu nai cla
Toa &n (Diéu 504 BLTTDS 2015)

Nguyén tac chung tham
doi véi Quyét dinh cda

HDTT

Quyét dinh cla HDTT c6 |a chung tham?

® (4 thé khiéu nai theo Diéu 44 Luat TTTM 2010:

. “ A N L . A
v" Quyét dinh HDTT vé viéc khéng cé thoa thuin

trong tai

v' Quyét dinh HDTT vé viéc thdéa thuan trong tai vd

hiéu

v' Quyét dinh HDTT vé viéc thda thuan trong tai

khong thé thyc hién duoc
v" Quyét dinh HDTT vé viéc thdm quyén cla HDTT

e Khéng phai tit cd cac Quyét dinh cla HDTT la chung

tham

A College of
Economics, Law.
7\ o JEENET
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Nguyén tac chung tham déi vdi VIAC URHE==
Quyét dinh cta HDTT

Quyét dinh cla HDTT c6 |a chung thdm?
® PG véi quyét dinh thay déi trong tai vién:

v’ Piéu 17.2 Quy tac VIAC: “Quyét dinh cla cac thanh vién con lai cia Hoi déng Trong tai hodc
Chu tich Trung tm vé viéc thay d&i Trong tai vién cé thé khong néu cdn c ra quyét dinh.
Quyét dinh nay la cudi cung.”

e Cac quyét dinh khac: Chuwa quy dinh cu thé, nhung cé thé hiéu 13 chung thdm (néu khéng cho
phép khiéu nai), chang han:

WNISOJINAS Q3N — 8HY

v Quyét dinh gdp hay khéng gdp cac vu tranh chap (Diéu 15 Quy tac VIAC)

v' Quyét dinh cta Chu tich Trung tdm Trong tai trong viéc chi dinh trong tai vién (néu mét Bén
khéng chon hodc yéu cau Trung tdm chi dinh) hodc quyét dinh Chi tich HDTT (Diéu 12 Quy
tac VIAC)

v' Quyét dinh hoan, m& phién hop

£202

v" Quyét dinh vé ngdn ngit, dia diém va luat 4p dung

Economics, Law

Nguyén tac chung tham VIAC URHE==
doi vai Quyét dinh cla
HDTT

Khiéu nai Quyét dinh cla HDTT
e N&u khéng cé quy dinh vé khiéu nai thi x{r ly?

v" Khi ¢ khi€u nai, HDTT s& xem xét tra 1oi tirng
truong hop, néu LTTTM va Quy tic VIAC khong
quy dinh. Viéc gidi quyét nay cé thé néu trong
PQTT.

v' Cac bén can chu dong thda thuan hudng xir ly

WNISOJINAS Q3N — 8HY

trong hop déng tai phan Diéu khoan thda thuan

trong tai. w -
v" N&u muén cdc Quyét dinh trong tai la chung thdm . ‘
.IQ t

thi cling can thoéa thuan ré.

£202
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Nguyén tac chung tham VIAC UEHEES=
doi vdi Quyét dinh cua -
HDTT |

J
Van dé thuc tién tai VIAC

\ : 7 e
ol =
e DPuong sy khéng déng y véi quyét dinh thay doi TTV}‘ X
cla HDTT
v Diéu nay dit ra cau hdi vdi doi vai ca duong su va
HDTT, liéu c6 thé khiéu nai hay khdng?

v" Né&u c6 thi cdn ct nao? Né&u khodng thi co ché nao’

b
=
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=
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dé xtr Iy?

£202
O

Khong cé co s& khi€u nai theo Diéu 44 LTTTM.
O Theo Didu 42.5 LTTTM va Didu 17.2 Quy tic VIAC, w
viéc quyét dinh trong tai vién cla HDTT va Chu 2
. ~ R 2 | T
tich Trung tam Trong tai la chung tham -

10

A g 2 A+ g AC UEHESZ.
Nguyén tac chung tham ddi vai VIAC UEH

S . k)
Quyét dinh cua HDTT
Mot s6 dé nghi
e Cac Quyét dinh mang tinh chung thdm cta HDTT khéng dugc ghi nhan cu thé, trir Quyét
dinh vé thay d6i trong tai vién, Quyét dinh vé cdng nhan hoa giai thanh.

e Viéc lam rd tinh chung thdm cdc Quyét dinh cla HDTT cho duwong sw cé thé thuc hién
thong qua cac ban hwdng dan chinh thirc, va van dam bao phu hop véi quy dinh hién
hanh.

e Theo tinh than Diéu 4.1 va Diéu 68.2.b cla LTTTM, cac bén cd quyén tu quyét dinh vé
nhiéu van dé, bao gdm ca van dé tha tuc té tung trong tai.

WNISOJINAS Q3N — 8HY

e Do d6, can phai dugc ghi nhan cu thé va chi tiét vao trong thoa thuan trong tai, néu cac
bén muén xac dinh rd toan bd cac quyét dinh ciia HDTT 13 chung tham, trir cac quyét dinh
duogc ghi nhan tai Diéu 44 LTTTM (khéng cho théa thuan).

£202
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VIAC UEH

THANK YOU
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TINH CHUNG THAM CUA
PHAN QUYETTRONG TAI— 2
THUC TIEN QUOCTE 2

L Ldm Uyén, Ph.D. ;

NNISOdINAS Q3N — gdY
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Hinh thanh t6 tung tda an hai cip xét xir

Lt Ldm Uyén, Ph.D.
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Tinh chung tham ciia phan quyét trong tai

an, bat dadu ¢ Anh - Du nhép vao Hoa

vao thé ki X1V, tu Ky khoang giira

nhirng nam 1468 _ thé ki XIX
chung tham

-

- Gibng to6 tung toa .:“ ’ ‘v‘r'-'l -

NNISOdINAS Q3N — 8HY

- Phat trién manh mé
dudi mot hoc thuyét
mdi: Functus Officio

€202

2
Lt Ldm Uyén, Ph.D. -

- Tiéng Latinh: “dd thwe hién chirc vu ciia minh.”

- Mot vién chuc hodc co quan chinh thuc “khéng
c6 thém tham quyén phép 1y vi cac nhiém vu va
chirc ning cia vién chic/co quan ban dau da dugc
hoan thanh day du.”

(Black'’s Law, 2009)
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Functus Officio
la gi?

€202

3
LT Lam Uyén, Ph.D. -
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Hoc thuyét Functus Officio
an quyén cula trong tai)

Mot khi trong tai vién da dwa ra
va cong bo phan quyet cudi cung,
thim quyén cia ho can Kiét,
trong tai do da functus officio [da
thuc hién nhiém vu cia minh] va
khong thé 1am gi hon doi véi van
dé ciia vu tranh chap.

4
L& Lam Uyén, Ph.D. -

NNISOdINAS Q3N — 8HY

€202

Why
Functus Officio?

Trong tai vién khong phai 1a vién chirc tw phép,
“xét x(t” Khong chinh thire va khéng thudng xuyén,
chi trén co sé thoa thuén gitra cdc bén tranh chip

Lo ngai nguy co xau tiém tang cua giao tiép bén
ngoai va don phuong gitra trong tai vién va cac bén
cd lién quan dén tranh chap cdé thé anh hwdong dén
mot két ludn mdi sau khi phdn quyét ban diu da
cong ba.

NNISOdINAS Q3N — gdY
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Nhanh chéng -Hiéu qua

LT Lam Uyén, Ph.D.
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Resjudicata

Trong trudng hop res
judicata, van dé khong thé
dudc néu lai, tai cung mot

toa an hoac tai mot toa an
khac. M6t toa an sé& su
dung res judicata dé tu
chdi xem xét lai vu viéc.

6
Lt Ldm Uyén, Ph.D. -

Ngoai lé

¢ Stra 16i sai rd rang khi dua
ra phép quyét - I10i van thu
hoac 10i trong tinh toan so
hoc (slip rule)

¢ Giai thich phan quyét mg
ho

¢ BO sung khi phan quyét
khong xét x&r moét van dé da
dudc dé trinh.

7
LT Lam Uyén, Ph.D. -
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oHau hét cac nudc trén
thé qidi déu ap dung
hoc thuyét Functus
Officio va Res Judicata
déi véi phdn quyét
trong tai.
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o Tinh chung tham
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L& Ldm Uyén, Ph.D. n

Cac muc do phu nhan mot phan quyét

Xem xét tw phdp Khéng cdo

(Judicial review) (Appeal)
Thay thé ngudi ra quyét dinh

NNISOdINAS Q3N — gdY

e : o N ban dau va dua ra lai cac
Kiem tra tinh hgp phap cua phat hién vé thuc t& hosc

phan quyét ludt, hodc ca hai
TOn tai trir khi bi phap luat Chi ton tai néu phap luat quy
loai tri dinh

€202

Lt Ldm Uyén, Ph.D.
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XEMXET TU PHAP

HUY PHAN QUYET TRONG TAI

Quyér]_truy Hinh thirc:
doi xXem X6ét tw
(recourse) phap

=
=
=]
I
=
m
o
(]
-
=
-]
=}
17}
c
=

setaside arhitration
awards

€20 m

Huy phan quyét trong tai
Thuc tién

o Quyén nop don yéu cau huay phan
guyét trong tai dudc bao ho tu
phap, khéng can cac bén co thoéa
thuan trudc.

o Cac bén khong dugc thoa thuan loai
trr kha nang yéu cau hay phan
guyét trong tai.

NNISOdINAS Q3N — gdY
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L&k L&m Uyén, Ph.D.
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Ba giai doan Iap luan

Khang cado van dé nao?

O1

Trong tai xac dinh

cac su kién va dua
ra két luan veé su
kién nao dang
tranh chap.

0) 03 Question Of
'Il'rgtng tai xac dinh C‘énI gl'i via]g t}:jl_{c té LaW And
A va luat phap da

Ch ot Question Of

ra quyet dinh. Fact

vt Mixed Questions | g
”““I of Lawand Fact _| ¥,

Lt Ldm Uyén, Ph.D.
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CAC CAP PO VUOT QUA FUCNTUS OFFICIO

cQuestion of law - Giai thich linh
hoat

NNISOdINAS Q3N — 8HY

ocQuestion of fact: Xem xét thuwc chit

noi dung cua phan quyét (stricto

5 sensu)
VIAC UEH &5
cC4p d6 1: Doi héi thoa
3 QUESTION thuan trong tai phai cé quy
= OF LAW dinh rd rang vé quyén
g khang cdo.
3 DIEU KIEN o Cap dod 2: Yéu ciu cac bén
= KHANG CAO tranh chip cé thoa thuin
. - vé quyeén khdng cdo HOAC
S Hai cap d(_) khang cdao cua mot bén

dwoc tdoa an chap thuan khi
thoa diéu kién.

15
L&k L&m Uyén, Ph.D.
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Colle:

AC UEH s o

FA'\ and Governmen
UNIVERSITY

Cap do 1: Doi hoi thoa thuan trong tai c6 quy dinh rd
rang vé quyén khang cao

>

=

T

= R N

3 Luat trong tai Bi

% (diéu 1716,1717 BIC)

é Ha Lan (diéu 1050 CPC)

c

= |

[

2 Viéc khdng cdo phan quyé"t\x' . . . N

N trong tai chi cé6 thé thuc hién Chi co the khang cao phan quyet
dudc khi cic bén d3 quy dinh trong tai 1én hoi dong trong tai
trudc, trong didu khodn trong tai thl hai néu cac bén da dong y
dugc hai bén théng nhat, vé kha (Ha Lan)
ndng khang cdo. (Bi) _ | |
h L& Lam Uyé/n, Ph.D. ) .

VIAC UEH &5
UNIVERSITY and nment

Yéu cau cac bén tranh chap cd thoa
thuan vé quyén khang cao HOAC
khang cao cua mot bén dudc toa an
chap thuan khi thdéa diéu kién.

- Australia
- Anh
-Hong Kong

NNISOdINAS Q3N — gdY
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c Brunei

17
L&k L&m Uyén, Ph.D.
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Quyénkhangcao

Khang cao sé chi dwoc dwa ra
néu:

NNISOdINAS Q3N — 8HY

(a) co sy dong y cla tat ca cac
bén tham gia t6 tung, hoac

€202

(b) v&i sw chap thuan cua toa
an.

18
Lt Ldm Uyén, Ph.D.

18

Quyén khang cao chi dugc tdoa an chap thuan néu
thoa man ba diéu kién:

V&n dé khang cdo anh hudng dang ké dén guyeén cua
mét hodc nhiéu bén. Van dé phai la mét diém cé tam
qguan trong thuc té, khdng phai la mot diém hoc thuat
hay chi |a van dé nhg, it quan trong.

Van dé khang cao la van dé ma hdi dong trong tai
dudc yéu cau quyét dinh.
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Quyét dinh cua hdi_ddng trong tai vé van dé luat (i)
HOAC (ii) co tam 1
va quyét dinh ctia hoi ddng trong tai dan dén su m
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shutterstock com - 1658773957

LT Lam Uyén, Ph.D.
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Muc 73 (1) Arbitration Ordinance (AQO)
néu ro rang, trir khi c¢é théa thuan khéac
gitta cdc bén, phdn quyét trong tai la
chung thim va rang budc cdc bén.

Muc 81 (1) AO, dp dung diéu 34 cua Luit

n R mau Uncitral, quy dinh cdc truong hop
Hong I{Ol'lg. toéa 4n huay phdn quyét trong tai nhuw
thuwong thdy & cdc nudc.

Muc 82 (2) quy dinh 3 trudng hdp ngoai |é:
trao quyén khang cdo phan quyét theo trudng
hdp han ché, néu tat ca cac bén déng y
khang cao

20
L& Lam Uyén, Ph.D.

Khang cao giai quyét thuc chat vu tranh chap
(Question of fact - Stricto sensu))

cAnbo
oPhap
cHungary

L&k L&m Uyén, Ph.D.

11
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Toa an TGi cao da cho rang phan quyét
trong tai trong nudc cé thé bi hay néu né
" n sai rd rang, tdc la néu phan quyét trai
An DQ ngugc theo cac diéu khoan cua hgp dong
dugc ky két gilra cac bén hoac luat thuc

chat.

L& Lam Uyén, Ph.D.

e TOba an Hién phap Bi da
guyét dinh (trong phan quyét
ngay 16 thang 2 nam 2017)
rang cac bén thr ba khdng hai
long vGi phan quyét trong tai
c6 thé thuc hién viéc truy doi
phan quyét dé thong qua thu
tuc t6 tung dGi lap cua bén th&
ba dugc tién hanh trudc toa an
trong nudc.

e Kha nang xem xét phan
quyét vé noi dung tranh chap.

L&k L&m Uyén, Ph.D.

(ONGC v. Saw Pipes, (2003) 5 SCC 705)

Luat trong tai Bi
(diéu 1716,
1717 BIC)

12
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Luat Trong tai Phap
(Diéu 1482 §1 CCP)

cTrong t6 tung trong tai trong

nudc, cé thé khang cdo phan
quyét trudc tdoa an néu cac
bén débng y ro rang vé quyén
khang cao.
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e Trong trudng hgp nay, toa an
Phap cé thé xem xét lai vu
viéc va slra ddi hoac huy bd
no.

€202

L& Lam Uyén, Ph.D.

Yéu cau tai thdm -
Luat trong tai Hungary

> MOt bén cd thé yéu cdu hdi dong trong tai xét xi lai
dua trén su kién hodc bang chiing ma bén do khong
vién dan trong qua trinh phan xt trong tai ma khdng
c6 bt ky 16i nao tir phia minh, vdi diéu kién la su
kién ho&c béng chiing d6, néu dugc danh gid, co thé
dan dén két qua trong mot phan quyét cé Idi hon

A cho bén do.
\\ (§ 49 va 50(4) HAA).

25
L&k L&m Uyén, Ph.D.
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DUNG KHANG CAO

o Judicial Arbitration and Mediation Services, Inc.
(JAMS) (The US) : Hbi ddng phac thdm c¢é nhiém vu
ap dung "cung mot tiéu chudn xem xét ma tda phuc
thdm cdp moét trong khu vuc tai phan sé& ap dung ddi
V@i ddn khang cdo quyét dinh cua tda so tham.

International Institute for Conflict Prevention &
Resolution (CPR) (The US): hdi ddng phic tham cé
thé hay bd phan quyét "khéng dua trén bat ky cd sd
phap ly thich hgp nao" hodc "dua trén nhiing phat
hién thuc té rd rang khéng dugc hd so chifng minh”.

o
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Y- Tda an Trong tai Chau Au (The European Court of
Arbitration): quy dinh rd xem xét lai phan quyét ca
vé mat ndi dung va thu tuc.

26
L& Lam Uyén, Ph.D.
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VIAC UEHE

A ~ A - Hiép hdi Trc tai H Ky (Ameri
MOT SO TO Aditration Association) (anay

r
CH UC - Tda an Trong tai Quéc t& Tham Quyén (SCIA)
1 cdc bén cé thé€ thoéa thuén, dé trinh phéan

TRONG TAI quyét cho SCIA dé xét x(r lai va dua ra phan
e

quyét cudi cung bdi mdt hdi ddéng trong tai

AP [)’U N G mdi, hdi ddng phic tham.
= Toa an Trong tai Tay Ban Nha
KHANG

o Trung tdm Trong tai Qudc té Bac Kinh vé

CAO Trong tai Pau tu Qudc t&€ (BAC)

NNISOdINAS Q3N — gdY
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LUA CHON NAO CHO TRONG

TAI VIET NAM?

. Gidm thiéu xem xét tu phap (hay phan
quyét)

. Giam hoac loai bé su khang cu déi vdai
trong tai bai tinh chung thdm cta phan
quyét

. Tang chi phi
. Arbitration -> Arbigation

Giai bai toan giira
Hiéu qua va Céng bang

L& Lam Uyén, Ph.D.

Lir LAmUyén, Ph.D

LT Lam Uyén, Ph.D.
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o Lir LAm Uyén, Ph.D.

o Khoa Luat - Truwomng Kinh t€, Luat va Quan Iy nha nuéc
(CELG_UEH Law School )

o lamuyen@ueh.eduvn
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L& Lam Uyén, Ph.D. 30
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Mr. Avinash Pradhan - Deputy Head Rajah & Tann Singapore’s ; K\
International Arbitration pratice, Partner of Christopher & Lee Ong ’“":‘-Z;;:Y;}-*"

AGENDA

1. Finality of Award - Key Principle of

International Arbitration

2. Approaches to Revision of Awards
Among Different Arbitral Institutions

NNISOdINAS Q3N — gdY

and Jurisdictions

[ |
w

Implications of Revision Provisions on
Finality of Arbitral Awards
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VIAC UEHE:

Finality - Key Principle of Arbitration

Key aspect of arbitration is that it is a dispute resolution mechanism that it
does not allow for a series of appeals, resulting in finality of the award
rendered.

Chart 2: What are the three most valuable characteristics of international arbitration?

Enforceability of awards 65%

Avoiding specific legal
systems/national courts

Flexibility

64%

NNISOdINAS Q3N — 8HY

Selection of arbitrators

Confidentiality and privacy

Neutrality
Finality

€202

Speed

Cost

Other
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Approaches to Revision of Awards

Majority of Arbitral Institutions and Jurisdictions Do e '
Not Provide Revision Mechanism - : r

a8

e UNCITRAL Model Law on International
Commercial Arbitration  deliberately  excludes

revision mechanism

Several Model Law jurisdictions such as Singapore
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and Germany also do not allow for revision of
awards. which have adopted the UNCITRAL Model
Law do not provide rules on revision.

Major arbitral institutions such as ICC, SIAC, VIAC
e and LCIA also do not contain provisions for

€202

revision of awards.
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| L
Even where revision is
permitted, provisions allowing
for revisions of an award are
very narrowly-constructed.

NNISOdINAS Q3N — 8HY
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Examples of Revision Mechanisms

Section 24(a) Singapore
International Arbitration Act

An Award may be set aside where "the making of the award was induced
or affected by fraud or corruption.”

Bloomberry Resorts and Hotels v Global Gaming Philippines [2021] 1 SLR
1045:

- Fraud includes procedural fraud: perjury, concealment of material
information, or the suppression of evidence.
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- Must be a causative link between the fraud and the ultimate award.
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Examples of Revision Mechanisms

Article 190a Swiss Private International Law Act

Party may request revision of award:

1. If it subsequently discovers material facts or conclusive evidence which,
despite having exercised due diligence, it was unable to invoke in the
previous proceedings; facts and evidence which postdate the award are
excluded:;

2. If criminal proceedings have established that the award was influenced,
to the detriment of the challenging party, by a crime or misdemeanour,
even in the absence of any conviction; if criminal proceedings cannot be
pursued, proof can be furnished by other means;

NNISOdINAS Q3N — 8HY

. If, despite having exercised due diligence, a ground for challenge under
Article 180(1)(c) was not discovered until after the conclusion of the
arbitration and no other remedy is available.

€202
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VIAC UEHE::
Examples of Revision Mechanisms
Article 1502 French Code

= . . Article 595 French Code of Civil Procedure
= of Civil Procedure
\
= Application for revision of judgment may be made only
3 o where:
% Th(&“ ) Opallcatlon b fo: 1. It comes to light, after judgment is handed down, that it
S revision —of ~an ar 'trF’ was obtained fraudulently by the party in whose favour
= award may be made in it was rendered:
= the . .C|rcumst0nces 2. Decisive evidence that had been withheld by another
- provided _'n Article 595 party is recovered after the judgment was handed

for court judgments, and down;

under, the Fonditions set 3. The judgment is based on documents that have since
forth in Articles 594, 596, been proven or have been held by the court to be false;
597 and 601 to 603

€202

4. The judgment is based on affidavits, testimonies or
oaths that have been held by a court to be false.
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Examples of Revision VIAC UEHEE::
Mechanisms ‘
Article 51(1) ICSID Convention

Either party may request revision of
the award:

On the ground of discovery of some
fact of such nature as to decisively to
affect the award, provided that when
the award was rendered that fact was
unknown to the Tribunal and to the
applicant and that the applicant's
ignorance of the fact was not due to

negligence.

NNISOdINAS Q3N — 8HY
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Implications of Revision
Provisions on Finality

e Even where a revision framework is set out, there are certain
conditions to fulfil before revision may be permitted:

1. Parties will have to demonstrate that conclusive
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evidence was not presented during the arbitration;

2. Due to no fault of their own.

® Threshold to prove these conditions are very high.

® Unlikely that provisions for revision would have significant

€202

impact on the finality of arbitral awards, as it is only in rare
circumstances of gross injustice that the same would be

allowed
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Disclaimer

Rajah & Tann Asia is a network of legal practices based in Asia.

Member firms are independently constituted and regulated in
accordance with relevant local legal requirements. Services
provided by a member firm are governed by the terms of
engagement between the member firm and the client.

=
=
@™
I
=
m
(=]
w
-<
=
-
(=]
7]
(=
=

This presentation is solely intended to provide general information
and does not provide any advice or create any relationship,
whether legally binding or otherwise. Rajah & Tann Asia and its
member firms do not accept, and fully disclaim, responsibility for
any loss or damage which may result from accessing or relying
on this presentation.

€202

College of
[Economics, Law
land Government

VIAC UEH

THANK §
YOU :




TAI LIEU VA AGENDA

IE ’ EI

.:IEFL'!" -|.||_
0o o
3 P
E. L.-nh“.

WIFI

celg2023
PASS: celg2023

1
1




	AMS_VIAC-UEH_PhD Lu Lam Uyen.pdf
	Slide 0
	Slide 1
	Slide 2
	Slide 3
	Slide 4
	Slide 5
	Slide 6
	Slide 7
	Slide 8
	Slide 9
	Slide 10
	Slide 11
	Slide 12
	Slide 13
	Slide 14
	Slide 15
	Slide 16
	Slide 17
	Slide 18
	Slide 19
	Slide 20
	Slide 21
	Slide 22
	Slide 23
	Slide 24
	Slide 25
	Slide 26
	Slide 27
	Slide 28
	Slide 29
	Slide 30

	AMS_VIAC-UEH_Mr Avinash.pdf
	Slide 0
	Slide 1
	Slide 2
	Slide 3
	Slide 4
	Slide 5
	Slide 6
	Slide 7
	Slide 8
	Slide 9
	Slide 10
	Slide 11




