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Defining the legal edge

HOI THAO | SEMINAR

ISSUES ON JURISDICTION OF COMMERCIAL ARBITRATION

of Dentons LuatViet, VIAC' Arbitrator

Xu huéng phét trién cda cac loai tranh chap thudc thdm
quyén xét x(r cla trong tai trén thé gidi
Trends of types of disputes resolved by arbitration in the world

Thuc tién ap dung quy dinh phap luat vé cac loai tranh
chap thudc tham quyén gidi quyét clia trong tai

Practical application of regulations on arbitration’s jurisdiction to
settle disputes

T —

Tham quyén clia trong tai va Toa an d6i véi cac tranh chap
ddc thu

The jurisdiction between arbitration and the Court on specific
disputes

£

Tham quyén giai quyét tranh chap cda trong tai theo luat
trong tai Nhat Ban - Quy dinh va thuc tién ap dung

Arbitration Jurisdiction under Law on Arbitration in Japan -
Provisions and Practices.
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VAN DE VE THAM QUYEN GIAI QUYET TRANH CHAP CUA TRONG TAI THUGNG MAI

ON DISPUTES RESOLUTIONS
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XU HUONG PHAT TRIEN CUA CAC
TRANH CHAP THUOC THAM QUYEN
XET XU’ CUA TRONG TAI TREN THE

GIO1

Ngurdi trinh bay: TS. Lé Nguyén Gia Thién

Trwdng nhém nghién ctru, Vién Phdp ludt Quéc té va so

VIAC
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sdnh, Phé trwdng Khoa Luét, Truong Bai hoc Kinh té - Ludt,

Trong tai vién STAC, TRACENT, MCAC (Viét Nam), THAC

(Thdi Lan), AIAC (Malaysia), JCAA (NHGt Ban)
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Arbitrability — “Trong
tai tinh”

kha nang tranh chap cé thé duoc
gidi quyét bang trong tai
=> ratione materiae

WNISOJINAS Q3N — 8HY

L Muc dich: bao vé trat ty cong cong

(ndm trong public policy hay I mét vén dé riéng biét)???

£202

Ai cé quyén xac dinh
“trong tai tinh cda tranh chap”???

® Céc bén thda thuan?

® Hoi dong trong tai xac dinh (Kompetenz-Kompetenz)? => xac dinh trong
PQTP vé thdm quyén v. PQCC vé ndi dung tranh chap.

WNISOJINAS Q3N — 8HY

Toa an quéc gia xac dinh? => lex fori

£202
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'DUC §1030 ZPO (Zivilprozess Ordnung —
Civil Procedure Code)

01.

Tranh chap c6 yéu t8 kinh té (loai trir: tranh chap vé thué nha dé &! => §29a ZPO)

02.

Toa an Durc xéc dinh trong tai tinh: ex officio va lex fori

03.

1 bén phan d&i thdm quyén cua trong tai => Toa an xem xét thdm quyén va ca trong
tai tinh

Trong tai tinh cla cac tranh chap tai Dirc

® HTTvaCNTT (IP &IT)

@ tranh chap céng ty (corporate dispute)

@ Dich vu tai chinh (financial service)

®  Kiém soét han ché canh tranh (antitrust & merger control)
® Lao dong (employment)

® Van dé gia dinh va thira k& (family matters and succession) =>
OLG Karlsruhe NJW 2010, 688
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UNCITRAL Model Law - Article 36. Grounds for refusing recognition
or enforcement

(1) Recognition or enforcement of an arbitral award, irrespective of the country in which it was made, may be refused
only:

...(b) if the court finds that:

(i) the subject-matter of the dispute is not capable of settlement

by arbitration under the law of this State

New York Convention - Article V(2)

Recognition and enforcement of an arbitral award may also be refused if the competent authority in the country
where recognition and enforcement is sought finds that:

(a) The subject matter of the difference is not capable of settlement by arbitration under the law of that country

VIET NAM

BLDS 2015 - Diéu 14. Bdo vé quyén dan sy
théng qua co quan cé tham quyén

1. Toa n, co quan cé thdm quyén khac cé trach nhiém tén trong, bao vé quyén
dan sy cla ca nhan, phdp nhan.

Trudng hop quyén dan su bi xdm pham hodc cé tranh chap thi viéc bao vé
quyén duoc thuc hién theo phap luat t6 tung tai Toa dn hodc trong tai.
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Luat TTTM - Diédu 2. Thdm quyén giai quyét
cac tranh chdp cua Trong tai

1. Tranh chap gitta cac bén phat sinh tir hoat déng thwong mai.

2. Tranh chap phét sinh gilta cac bén trong d6 it nhat mot bén
c6 hoat dong thuong mai.

3. Tranh chap khéc gitta cdc bén ma phap luat quy dinh duoc
giadi quyét bang Trong tai.

Luat Thwong mai 2005 - Piéu 317. Hinh thirc
giai quyét tranh chap

3. Giai quyét tai Trong tai hodc Toa an.

Thu tuc gidi quyét tranh chap trong thwong mai tai Trong tai,
Toa &n duogc tién hanh theo céc thl tuc t8 tung cia Trong tai,
Toa an do phap luat quy dinh.

BO luat Hang hai 2015 - Piéu 338. Nguyén
tac giai quyét tranh chap hang hai

1. Cac bén lién quan cé thé gidi quyét tranh chap hang hai bang
thuong lwgng, thda thuan hodc khéi kién tai Trong tai hodc Toa
an c6 thadm quyén.

2. Tranh chdp hang hai duoc Trong tai hodc Toa an giadi quyét
theo thdm quyén, thi tuc do phap luat quy dinh.

Ludt Kinh doanh bdo hiém - Diéu 32.
Phuong thirc gidi quyét tranh chap

Tranh chap vé hgp déng bdo hiém duoc gidi quyét théng qua
thuong lugng gitta cac bén. Trvong hop khong thuong luvong
duwoc thi tranh chap dugc gidi quyét théng qua hoa gidi hodc
Trong tai hodc Toa an theo thda thuén trong hgp déng bao
hiém va quy dinh cta phap luat.
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Luadt Chirng khodn 2019 - Diéu 133. Giai
quyét tranh chdp va bdi thudng thiét hai

1. Trwdng hop quyén, loi ich hop phép cla t6 chirc, ca nhan
trong hoat déng vé chirng khoan va thj treong chirng khodan bi
xam pham hodc c6 tranh chdp phat sinh trong hoat déng chirng
khodn va thi tredng chirng khodn tai Viét Nam thi viéc bao vé
quyén, lgi ich hop phap hodc giai quyét tranh chap duoc thyc
hién théng qua thuong lugng, hoa gidi hodc yéu cau Trong tai
hodc Toa an Viét Nam giai quyét theo quy dinh cla phép luat.

Luat Xay dung 2014 - Didu 146(8) Nguyén
tdc va trinh ty gidi quyét tranh chap hop
doéng xay dung

a) Tén trong cac thda thudn hop déng va céc cam két trong qua
trinh thyc hién hop dong, bdo dam binh déng va hop tac;

b) Céc bén hgp déng cé trach nhiém ty thwong luwgng giai
quyét tranh chap. Trudng hgp céc bén hgp déng khong ty
thuong lwgng dugc thi tranh chap duoc gidi quyét théng qua
hoa giai, trong tai thwong mai hodc toa én theo quy dinh cua
phap luat.

Dy thdo Luat Dat dai - Diéu 225 (2)

Tranh chap gitta cac bén phat sinh tir hoat déng
thuong mai lién quan dén dat dai do Toa 4n nhan dan
gidi quyét theo quy dinh cla phép luat vé t& tung dan
sy hodc do Trong tai thwo'ng mai gidi quyét theo quy
dinh cla phap luat trong tai thwong mai.
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Van kién Dai hoi dai biéu toan qudc lan
tha X1l cdia Pang nhan manh:
... Tdng cudng kha nang ti€p can phép luat cia ngudi dan va doanh nghiép. Phat trién hoat

ddng dich vu phap ly va cac thiét ché giai quyét tranh chip ngoai toa an. Nang cao hiéu qua va
rGt ngan thoi gian giai quyét tranh chap...

Hoi nghi Trung wong 6 Khéa Xl thong qua Nghi quyét vé tiép tuc
xay dung va hoan thién Nha nwdc phap quyén x3 héi chd nghia
Viét Nam trong giai doan maéi khang dinh:

... Ti€p tuc hoan thién co ché huy dong ngudn lyc d€ x3 hoi hda va phat trién [inh... vyc trong tai; xay dung doi

ngli hanh nghé... trong tai d0 vé s6 lugng va dam bao chat lugng, hoat ddng chuyén nghiép, tuan thl phap luat
va chuan muyc dao dirc nghé nghiép, dap (ng t6t nhu cau xa hdi.

Luat Trong tai thvong mai

I
\'%4

Luat Trong tai 2024/2025

?

?

?
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THANK YOU
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VIAC

THYC TIEN AP DUNG QUY BINH =
PHAP LUAT VE CAC LOAI TRANH ,'%
CHAP THUQC THAM QUYEN GIAI %
QUYET TRANH CHAP CUA TRONG 3
TAI §
|
Ngui trinh bay: LS. Chéu Viét Bdc — Phé Téng thw
ky Trung tém Trong tai Quéc té Viét Nam (VIAC) E

e

Khai quat chung vé thdm quyén giai
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o qguyét tranh chap cua trong tai
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& 01.

% Tranh chép giita cac bén phat sinh tir hoat dong thuong mai "8

g 02

(= . - =
Tranh chap phét sinh giira cac bén trong do cd it nhat mét bén cé hoat déng thuong mai

£202

- p
03. F
Tranh chap khéc gitra cdc bén ma phap luat quy dinh duoc giai quyét bang Trong tai 4

| Diéu 2 Ludt Trong tai Thwong mai 2010
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Thuyc tién ap dung quy dinh
phap luat theo Khoan 1, Khoan
2 Diéu 2 LUt TTTM

Yé&u t& “hoat ddng thuong mai”- Géc clia thaAm quyén:

® Trudng hop tranh chap phét sinh tir hoat déng thuwong mai: Theo Khoan
1 Piéu 2 Luat TTTM, tranh chap nay thudc thdm quyén gidi quyét cla

trong tai.
® Trudng hop tranh chap khéng phat sinh tir hoat ddng thwong mai:

+ N&u cé it nhat mot bén cé hoat ddng thuong mai: C6 thé gidi quyét tai
trong tai (theo Khoan 2 Piéu 2 Luat TTTM)

+ N&u khéng c6 bén nao cé hoat dong thuong mai: Trong tai khéng cé
tham quyén gidi quyét, viéc giai quyét tranh chap thudc thadm quyén cda
Tda an, trir khi thudc trudng hop khoan 3, Diéu 2 Luat TTTM

~
oA

Thuyec tién ap dung quy dinh
phap luat theo Khoan 1, Khoan
2 Diéu 2 LUat TTTM

Truwdng hop tranh chap phét sinh tir hoat dong
thuwong mai:
® Luat Trong tai Thuong mai 2010 khéng cé dinh nghia vé “hoat dong

thuong mai”.

® Nghi quyét 01/2014/HDTP hudng dan Luat TTTM cé nhiéu qui dinh dan

chiéu B6 luat dan su nhung khéng dé cap Luat Thuong mai

Trén thyc té, dé giai thich khai niém nay, Hoi ddng Trong tai thudng cin
ctr vao dinh nghia duoc néu tai Luat Thuong mai 2005.
Can c6 quy dinh cy thé vé “hoat ddng thuong mai” trong luat

trong tai, tranh viéc vién dan sang cac van ban quy pham phap
luat khac khong diéu chinh vé thi tuc t6 tung trong tai.
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Thuc tién dp dung quy dinh
phép ludt theo Khoan 1, Khoan
2 Diéu 2 LUat TTT™M

Trudng hop tranh chap phét sinh tir hoat ddng
thuwong mai:

® (6 it nhat mot bén cé hoat déng thwong mai: Viéc tranh chap dang nay
c6 dugc gidi quyét bang trong tai hay khdng con phat sinh nhiéu tranh

cai.

Vi du: Tranh chap lién quan dén Théa thuan khéng
canh tranh (NDA)

Thuec tién dp dung quy dinh phap luat

theo Khoan 1, Khoan 2 Diéu 2 LUat TTTM |

Vi du: Tranh chap lién quan dén Théa thuan khéng
canh tranh (NDA)

Tém tat vu tranh chap

En

Cong ty TNHH X

Q |

BaT

Hop déng lao ddng vai thai han 12
L = thang. Ba T lam viéc tai cong ty X
@ véi vi tri 1 trudng bd phan tuyén

dung
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Thuc tién dp dung quy dinh phap luat
theo Khoan 1, Khoan 2 Diéu 2 LUuat TTTM

Vi du: Tranh chap lién quan dén Théa thuan khéng
canh tranh (NDA)

® B3 T va Cong ty X ky két Thoa thudn bao méat théng tin va khéng canh tranh (sau
day viét tat |a NDA), trong d6 cé quy dinh vé viéc trong thoi gian hop dong va sau
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khi két thuc céng viéc tai cdng ty X, ba T khéng duoc thuc hién cong viéc twong tuw
céng viéc hodc vé ban chat tuong ty cong viéc & bat ky cong viéc kinh doanh nao

canh tranh hodc trong tuong lai s& canh tranh véi cong viéc kinh doanh cla X.

21.10.2015

Céc bén ciing thda thuan tranh chap s& dugc gidi quyét bing phan quyét trong tai.

£202

® B3 T cham ditt Hop ddng lao dong

18.11.2016

Thuc tién ap dung quy dinh phdp luat theo Khoan
1, Khoan 2 Piéu 2 LUat TTTM

Vi du: Tranh chap lién quan dén Thda thuan khéng

=
= canh tranh (NDA)
(-~}
|
m - ® Congty X da ndp Bon khai kién tai VIAC yéu cau ba T boi thuong s6
S 8 tién gap 3 [an s6 tién lwong hang thang vi ba T d4 vi pham quy dinh
= o néu tai NDA
= v '
o N
(72} o
(= . . y ,
= Sau khi H3i dong Trong tai ra PQTT chdp nhan yéu cdu cua Cong ty X, ba T dd c6 Don
yéu cau hdy PQTT vdi nguyén nhén sau:
|
oL 02. 03. 04,
n Thoa thudn trong tai v Thu tuc Tranh chdp Hoi déng Trong
= hiéu do vi pham diéu trong tai khéng thudc téi’SU‘ dulngd
= c&m cla phap luat, phan trai véi tham quyén chirng cr gia
quyét trong tai vdi cac quy dinh clia Hai dong mao
nguyén tic co ban cla tai Luat Trong tai
phép luat Viét Nam TTT™M
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Thuc tién ap dung quy dinh phdp luat theo Khoan
1, Khoan 2 Piéu 2 LUat TTTM

Vi du: Tranh chap lién quan dén Théa thuan khéng
canh tranh (NDA)

Tai Quyét dinh vé viéc hay PQTT:

| Nhén dinh cda Toa dn

[2.4] Ly do “Vu tranh chap khong thudc tham quyen cua Hoi dong trong
tai”. Ba T cho rang “tranh chdp vé NDA la tranh chap sé do Toa an giai quyet
Can cir Khoan 2, Diéu 2, Luat Trong tai thuong mai quy dinh: “Thdm quyén gidi
quyét cdc tranh chcfp ctia Trong tai: Tranh chap phat sinh giita cic bén trong dé
it nhdt mét bén co hoat dong thuwong mai”. Coéng ty X la thuong nhan, c6 ding
ky kinh doanh, c6 hoat dong thuong mai theo Luét Thuong mai 2005. Do dé,
Thoa thuan trong tai thuc tham quyén giai quyét ciia VIAC va trong tai theo
quy dinh tai Khoan 2, Piéu 2 Luét Trong tai thuong mai. Noi dung nay da dugc
Hoi dong trong tai két ludn tai Phién hop ngay 19/01/2018 (Phdn A, trang 5 va

Thuc tién dp dung quy dinh
phép ludt theo Khoan 1, Khoan
2 Diéu 2 LUat TTT™M

Truwdng hop tranh chap phéat sinh tir hoat dong
thuwong mai:

® Khdng cé bén nao cé hoat dong thuwong mai: Tranh chap thudc tham
quyén gidi quyét cla Toa an, ké ca khi cac bén cé thda thuan trong tai,
trir trevdng hop thudc khodn 3, Diéu 2 Luat TTTM

Vi du: Tranh chap lién quan dén viéc vay tién khong
I3i suat gitra cac cd nhan
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Thyec tién dp dung quy dinh phap luét VIAC |
theo Khoan 1, Khodn 2 Diéu 2 LUat TTTM

Vi du: Tranh chap lién quan dén viéc vay tién gitra cac cad nhan

Tém tat vu tranh chap

Ong A _— Ky horp dBng vay tign. S8 HEt thoi han ba B khong

E@B tién vay 3 200.000.000 — gf “EQChIg ong A-hOngﬁ
VND. Thoi han trd I3 a nhien lan co thu yeu

ngay 31/8/2021 cau thanh todn nhung ba
B khéng phan hoi

Ong A khdi kién ba B
tai VIAC
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Nhan dinh vé tham quyeén giai quyét tranh chap cla trong tai:

= Tranh chdp phat sinh gitta cac c4 nhan.

= Hop dong vay tién khong néu rd muc dich vay. N&u xét theo quy dinh cla Luat Thuong mai thi hoat ddng vay nay khéng
dap &ng duoc tiéu chi “céd muc dich sinh loi”.

Thuec tién dp dung quy dinh phap
luat theo Khoan 3 Diéu 2 Luit r
TTTM '

® Khoan 3 Diéu 2 Luat TTTM déng vai tro 1a “diéu khoan quét” va dugc xem nhuw

si du liéu truwde cla luat.

® Thim quyén cla trong tai thwong mai duoc quy dinh tai: B6 luat Dan sy 2015 -
(Diéu 14), B6 Luat hang hai (Diéu 3, Biéu 5, Biéu 54, Biéu 130, Diéu 131, Diéu
141, biéu 268, Diéu 287, Diéu 338, Diéu 339), Lust dau tu 2020 (Diéu 14), Luat
thuong mai - hop nhat s6 03/VBHN-VPQH (Piéu 317), Luat xay dyng 2014 va
Luat stra d6i, b6 sung mot s6 Diéu ndm 2020 (Diéu 146), Luat S& hiru tri tué -

hop nhat s6 07/VBHN-VPQH (Diéu 198), Luat bao vé quyén lgi ngudi tiéu dung \

(Piéu 30, biéu 38, Diéu 39).v.v...

WNISOJINAS Q3N — 8HY

Nhiéu vin ban quy pham phdap luat khdng néu rd trong tai cé tham quyén giai

£202

®  quyét tranh chap hay khong, chang han Luat Kinh doanh B4t dong san, Luat Nha
&, Luat Dat dai déu khong quy dinh tham quyén gidi quyét cla trong tai.
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01

B& sung dinh nghia “hoat dong thuwong mai”
trong Ludt Trong tai thuong mai.

02

Hoan thién quy dinh tai cac van ban quy pham phap luat diéu chinh & cac linh vuc
cu thé (luat chuyén nganh). Ching han: B&i v&i Luat Dat dai, VIAC da cé mot s6
goép y lien quan dén viéc b sung tai du thao Luat DAt dai thdm quyén cla trong tai
véi mot s6 loai tranh chdp, tir d6 tham quyén trong tai s& dugc mé rong hon.

03

Viéc sira d6i Didu 2 Luat TTTM 2010 khéng nhitng gép phan hoan thién phap luat
Trong tai Thwong mai Viét Nam, ma con lam r& rang can ct cho viéc toa an xem
xét cac truong hop khéng cong nhan Phan quyét Trong tai nwdc ngoai theo quy
dinh tai diém a, khoan 2, Diéu 459 Bo luat t& tung dan sy ndm 2015.

Diém a, K2, Diéu 459 BLTTDS 2015
2. Phdn quyét cia Trong tai nwdc ngodi ciing khéng duoc céng nhén, néu Toa dn Viét Nam xét thay:

a) Theo phdp ludt Viét Nam, vu tranh chdp khéng duoc gidi quyét theo thé thirc trong tai;

THANK YOU
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VIAC

=
THAM QUYEN CUA TRONG TAI &
N < P P ., , =
VA TOA AN DOI VO1 CAC E
TRANH CHAP THUONG MAI %
e
=

Nguei trinh béay: Béa U Thj Bach Yén — Nguyén Thém phdn
Toa Kinh t€ TAND TP. HCM, Trong tai vién VIAC u

Xac dinh thAm quyén cla
Toa an va Trong tai

Didu kién dé duoc giai quyét tai trong tai

Jéi c6 thda thuan trong tai (cé thé 1ap trudc hodc sau khi
tranh chap xay ra)

WNISOJINAS Q3N — 8HY

oZanh chap phét sinh tir hoat déng thuong mai; tranh chap phat
sinh gitra cdc bén trong d6 cé it nhat mot bén cé hoat dong thuong
mai hodc tranh chap khac dwoc quy dinh gidi quyét bang trong tai
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Tham quyén giai quyét tranh chap tai Toa an

Tranh chép thuéc thdm Truong hop c6 théa thuan  Tranh chap thudc tham Phén quyét trong tai bj
quyén giai quyét clia trong tai nhung thoa quyén riéng biét ctia Toa hdy va sau d6 cac bén
Toa an khéng can phai thuan trong tai vo hiéu an khong thoa thuan lai vu
6 sy thoa thuan. hodc thuan trong tai thé tranh chap do ra gidi

thuc hién khong thoa quyét tai Trong tai
duagc

Sy chong chéo vé tham
quyén g|a| quyet tranh
chap cla Toa an va Trong
tai

Luat trong tai B4 luat té tung Dan
Thuong mai 2010 sy nam 2015

Chua thay c6 sy chdng chéo

=1

[ ’ B
5 :

Sed ut perspiciatis unde omnis iste natus error sit
voluptatem accusantium doloremque laudantium
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Vira c6 théa thuin gidi quyét tranh
chap bang trong tai, vira cé thda thuan
giai quyét tranh chap bang toa an vé
nguyén tac
@ Nguoikhai kién yéu ciu Trong tai gidi quyét
tranh chap trudc khi yéu ciu Toa an gidi quyét
tranh chap thi Toa an phai tir chéi thu ly

@ Ngudi khdi kién yéu cau Toa én giai quyét tranh chap, thi ngay sau khi nhan duoc
don khéi kién, Toa én phai xac dinh mét trong céc bén da yéu cau Trong tai gidi quyét
hay chua
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o Né&u Toa an xac dinh ngudi bj kién, ngudi khdi kién d3 yéu cau Trong tai gidi
quyét tranh chap thi Toa 4n tra lai don cho ngudi khai kién

o Ngudi khdi kién chua yéu cau Trong tai gidi quyét tranh chap thi Toa 4n xem xét
thu ly gidi quyét theo tha tuc chung

£202

® Toda an d3 thu ly vu 4n ma phat hién tranh chap d3 c6 yéu cau Trong tai giai quyét
trudc thoi diém Toa &n thu Iy vy an thi Toa én ra quyét dinh dinh chi viéc giai quyét
vy an vi khong thudc thdm quyén cda Toa an

Tinh hudéng phap ly

o

Tinh hudng 1 Tinh hudng 2 Tinh hudng 3
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Tinh hudng 1

Nguyén don: Ngan hang

Bi don: Cong ty A, 6ng Nguyén Van B

Cong ty A (Bén vay) ky két véi Nguyén don (Bén cho vay) hop ddng tin dung (hop déng 01) véi s& tién vay la X, trong
hop ddng cé thda thuan trong tai va lya chon Trung tam Trong tai Thwong mai AC dé giai quyét;

Ong Nguyén Van B xac lap Hop dong bao Ianh véi Nguyén don dé dam bao cho s tién vay trong hgp dong tin dung 01
v&i cac chl thé 1a Nguyén don (Bén nhan bao Ianh), Céng ty A (Bén duoc bao 13nh); dng B (Bén bao I3nh) theo d6 6ng
B cam két v&i Ngan hang sé thyc hién nghia vu thay cho céng ty A, néu khi dén han thyc hién nghia vu ma Cong ty A
khéng thue hién hodc thuc hién khéng ding nghia vu . Hop dong khdng cé thoa thuan phuong thirc gidi quyét tranh
chap

Hop dong tin dung duoc thuc hién, khi dén han thanh toan tra ng, Bén vay vi pham nghia vu trd ng dan dén phat sinh
tranh chdp, Ngan hang da khai kién tranh chdp Hop dong tin dung va Hop déng bao Ianh néu trén tai Trung tdm Trong
tai Thuwong mai AC

Tinh hudng 1 (tt)

Tai trong tai:
Ngan hang yéu cau Cong ty A phai thanh toén s tién X cling v&i tién 1di phat sinh 13 Y theo Ho'p ddng tin dung.

Ngoai ra, Ngan hang con yéu cau éng Nguyén Vin B véi tw cach ngwdi bao lanh phai cé nghia vu tra ng thay cho
Cong ty A toan b sd tién X+Y néu trén theo Hgp dong bao lanh da ky két.

Trong tai c6 tham quyén giai quyét toan bo yéu ciu clia Ngan hang déi
v@i Ho'p déng tin dung va Hop dong bao lanh hay khéng?
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& Tinh hudng 2

Nguyén don: Nguyén Thj D
Bi dorn: Cong ty A, ong Nguyén Van E

Nguyén don (Bén cho vay) va Céng ty A (Bén vay) ky k&t Hop ddng Vay vdi s8 tién vay 1a X, trong hgp déng cé thda thuan trong tai
va lya chon Trung tam Trong tai Thwong mai AC dé giai quyét;

Hop ddng vay con cé néu cong ty A sé duwgc dng Nguyén Van E bao lanh béng chiéc xe 6 t& do 6ng E la chd s& hiru.

Clng thoi diém véi Hop dong Vay, ong Nguyén Van E va nguyén don xac 1ap Hop dong bao lanh, thé chdp dé dam bao cho s6 tién
vay trong Hop dong Vay véi Nguyén don (Bén nhéan bao 13nh) va Ong Nguyén Vin E (Bén bao lanh) theo d6 6ng E cam két véi
Nguyén don sé& thure hién nghia vu thay cho cdng ty A va déng y phat mai tai san thé chap 1a chiéc xe 6 t6 do 6ng 1a chl s& hitu dé
thanh todn ng cho Nguyén don, néu khi dén han thuc hién nghia vu ma Céng ty A khéng thuc hién hodc thue hién khéng ding nghia
vu.

HD bao lanh, thé chap cé thoa thuan phuong thirc gidi quyét tranh chap Ia Trung tdm Trong tai Thwong mai AC. Hop déng Vay d3
dugc cac Bén thyc hién, khi dén han thanh todn trd ng, Cong ty A (Bén vay) vi pham nghia vu trd ng dan dén phat sinh tranh chap,
Nguyén Thi D (Bén cho vay) da khdi kién tranh chdp Hop dong Vay va Hop déng bao lanh, thé chap néu trén tai Trung tdm Trong tai
Thuong mai AC.

M) Tinh hudng2 (tt)

Tai trong tai:

Nguyén do'n yéu cau Cong ty A phai thanh toén sé tién X cling véi tién 13i phat sinh 13 Y theo Ho'p déng Vay .

Ngoai ra, Nguyén don con yéu cau dng E v&i tw cach ngudi bao lanh phai c6 nghia vu trd ng thay cho Cong ty A toan
bo s8 tién X+Y, dong th&i xtr ly tai san thé chap la chiéc xe 6 té néu trén theo Hop dong bao lanh, thé chap da ky
két.

e2e ~,

Trong tai c6 tham quyén gidi quyét toan bd yéu ciu néu trén clia
Nguyén don hay khong?
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Tinh hudng 3

Nguyén don: Cong ty A
Bidon: Congty B

Nguyén don (Bén nhan gia cong) va chi nhanh cua Bj don (Bén dit gia cong) ky hgp ddng gia céng quan do.

Viéc ky két dwgc thyee hién bai Giam déc cia Nguyén don va Ngudi dirng dau chi nhanh cla Bj don. Trong Hop dong gia cong
nay ngoai nhitng diéu khoan quy dinh vé quyén va nghia vu cla cac bén thi cac bén con thda thuén khi cé tranh chap xay ra s&
duwoc gidi quyét tai Trung tdm Trong tai Thuong mai AC.

Nguyén don da thyc hién xong viéc gia cong va giao hang tai kho clia Nguyén don theo yéu cau clia chi nhanh Bj don, nhung Bi
don khéng thanh toan tién gia cong cho Nguyén don.
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Nguyén don khéng cung cdp duoc Gidy Oy quyén cla Bi don cho chi nhanh cla Bj don ky Hop déng gia cdng néu trén. Nguyén
don ciing khdng cung cap duoc bat ky tai lieu gi dé thé hién 13 nguoi dai dién hop phap cla Bi don thira nhan viéc ky két Hop
ddng cla chi nhanh néu trén hodc biét ma khéng phan dé&i déi véi viéc ky két cla chi nhanh.

Bi don khéng cung cap bat ky tai liéu gi theo yéu cau cla Trong tai va ciing khéng tham gia phién hop trong tai.

£202

Trong tai c6 tham quyén gidi quyét déi véi yéu cau ciia Nguyén don
hay khong?
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LUATVIET
THAM QUYEN TRONG TAI =
. |
VO'1 CAC TRANH CHAP E
THUOC THAM QUYEN 2
3
RIENG BIET CUA TOA AN 2
=

|

Nguwoi trinh bay: LS. Trén Duy Cdnh — Ludt sv

diéu hanh Céng ty Luat TNHH Dentons Ludt Viét, S
Trong tai vién VIAC ]

Dat van dé

=
i
2
] Diéu 420: TOA AN SPA: VIAC
| |

VIAC HAY TOA AN?
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Tham quyén cla trong tai
thwong mai nhu VIAC

Diéu 2 Luat Trong tai thuwong mai: ThAm quyén giai
quyét cac tranh chap cla Trong tai

3. Tranh chép khéc gitta cac bén ma phép luat quy dinh duoc gidi quyét
bing Trong tai.”

WNISOJINAS Q3N — 8HY

=> N&u tranh chap phat sinh trong cac linh vire khong thudc tham quyén
cla Trong tai thi Thda thuan trong tai vé hiéu theo Diéu 3 Nghj quyét
01/2014/NQ-HDTP

£202

Khodn 1, Diéu 3 Nghj quyét 01/2014/NQ-HDTP quy dinh:

“Théa thudn trong tai vé hiéu khi tranh chép phdt sinh khéng thuéc
th@m quyén cda Trong tai.”

Tham quyén cda tda an

=

=

(-~}

|

=

m 01. 02.

Py Tham quyén chung: Toa &n Viét Nam s& c6 tham quyén Tham quyén riéng biét: Luat phap Viét Nam quy dinh rd c6

é chung dé xét xtr tuy thudc vao ldnh thé, theo cap va theo nhitng vy 4n thudc thdm quyén xét x&r riéng biét clia Toa 4n Viét
= loai viéc. Trong mot s8 vu viéc, trong tai c6 thé xir néu cac Nam, trong tai hay tda én nudc ngoai khéng cé thdm quyén xét
= bén cé thoa thuan X0

@«

(=

=

L Diéu 470 BLTTDS 2015, Diéu 203 Luat Ditdai 2013, Diéu
420 BLDS 2015*

Diéu 470 BLTTDS 2015 quy dinh thGm quyén riéng biét cia Toa dn Viét Nam d6i véi mét s6 vu dn dén sy tranh chdp bét déng
san, ly hén cd yéu té nuwdc ngodi,...

Diéu 203 Ludt DAt dai 2013 quy dinh thdm quyén gidi quyét tranh chdp ddt dai la thudc vé Toa dn.

Diéu 420 BLDS 2015 quy dinh vé nguyén tdc va thGm quyén can thiép, stra déi quan hé hop dong khi hoan cdnh thay déi co bén

la Toa dn.
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Hau qud phdp ly néu
Trong tai gidi quyét vu
viéc thudc thdm quyén
riéng biét cha Toa an

Trong thurc tidn xét xtr, Toa an s& cé quyét dinh khéng cong nhan va thi
hanh phan quyét trong tai va ban 4n tda an nwdc ngoai néu vi pham

tham quyén riéng biét ctia Toa an Viét Nam

ljyé’t dinh s6 03/2018/QP-PQTT oayét dinh s6 28/2020/QDKDTM-PT

ngay 11/7/2018 cla Toa an nhén dan ngay 29/6/2020 cla Toa dn nhéan dén

Thanh ph& Ha Noi khéng cdng nhan
Phén quyét trong tai VIAC.

cAp cao tai TPHCM khéng cong nhan
Ban an cla Toa an Seoul, Han Quéc.

Quyét dinh s6 03/2018/QP-PQTT ngay 11/7/2018 clia Tdoa an nhan dan Thanh phé Ha N6i khéng cong nhan Phan quyét

trong tai VIAC

V& Thim quyén cita hji ddng trong tai, hoi ddng xét phién hop thiy:
. Tai Didu 2 Lut Trong tai thuong mai nam 2010 quy dinh: * Thim quyén gidi
quyet céc tranh chép ciia Trong tai.
1. Tranh chdp gitra cic bén phit sinh tir hoat dong thuong mai.

2. Tranh chdp phat sinh giira cdc bén trong do it nhdt mt bén c6 hogt dong
thuong mai.

3. Tranh chép khéc gitta céc bén mé phap luit quy dinh dugc gidi quyét biing
Trong tai”.

Cin cir diém a khoan 1 Didu 470 B¢ luat té tung dan su 2015 quy dinh:
. 1.Nhimg vy dn din sy c6 yéu té nude ngoai sau day thuge thim quyén giai
quyét riéng biét cua Toa 4n:
2.Vu dn dan syr 46 ¢6 lién quan dén quyén déi véi tai san la bit dong sin c6
trén lanh tho Viét Nam™,

) Theo didu khoan vién diin néu trén thi don khoi kién cia céc bén lién quan
doi véi Cong ty TNHH May mie xudt khiu VIT GARMENT theo cam két gop von
néu trén lién quan deén quyen sir dung dét. Do d6 theo khodn 1 Diéu 203 Lut Dit
Pai va diém a khoan 1 Dicu 470 B6 ludt té tung dan sy 2015 lhi‘tranh chap ndy
thue thdm quyén riéng bigt cita Toa 4n chir khong thude thdm quyén cta hdi dong
trong tai.

QUYET DINH

Cin cit khodn 2 Bigu 31, khoan 3 Diéu 414, Diéu 415 B lujt té tung din sy
nam 2015;

Can cir Didu 3, Dicu 31; khoan 2 Ditu 68, Diéu 69, Didu 70, Diéu 71, Bidu 72
Ludt Trong tai thwong mai nim 2010;

Can off khoan 3 Biéu 39 Nehi quyét so 32672016/UBTVQHI4 ngay
30/12/2016 ciia Uy ban thwong vy Quéc hdi quy dinh vé mire thu, midn, gidm, ndp
quin Iy vé sir dung an phi, 1¢ phi Toa an,

Xi:

1.Chap nhdn dom yéu cdu hity phan quyé trong ti ciia Cang ty TNHH May
méc xudt khau VIT GARMENT.

2. Hiiy phén quyét trong ti vu tranh chip s6 1/17 ngay 19/01/2018 cia

Trung tém trong tai Quoc t¢ Viét Nam (VIAC).
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Quyét dinh s6 28/2020/QDKDTM-PT ngay 29/6/2020 clia Tda an nhan dan cip cao tai TPHCM khéng cdng nhan Ban an

cla Toa an Seoul, Han Quéc

(2.3 Cin ci theo quy dinh phép hudt Viét Nam, tai Biéw 469, diém a
Khodn 1 Biu 470 cia BY ludt ) tung din sy nim 2015, thim quyén chung va
{him quyén riéng biét d0i i tranh chip gira bi Oh v Clng ty TNHH S déu
thufe thim quyén gidi quyétcia Toa dn Viét Nam. Do do, ngui duoe thi hanh
la ba Oh yéu ¢ cdng nhdn v cho thi hanh tai Viét Nam Ban dn phic {him 56
201SNA2034435 khiéu nai thanh todn cho viée chuyén nhuong phan von gép
cda Toa dn trung tam qun Scoul ngay 05/02/2016 khong ph hop véi quy dinh
trén. Vi vy, Toa dn cz‘ip 50 thim khong cong nhan va cho thi hanh tai Vit Nam
[a ¢0 cin i

Vi cdc Ié trén;
QUYET DINH:

Cin it diém a khoan 3 Digu 443, Didu 469, diém a khodn 1 Diéu 470 BY
lugt 6 tung din sy nam 2015; Diéu 38 Muc 2 Nghi quyél s
326/2016/UBTVQH14 ngay 30/12/2016 cita Uy ban Thuémg vu Quéc hii quy
dinh v& mitc thu, mién, giam, thu, ndp, quan 1y va sir dung dn phi va I¢ phi Toa
an.

1. Khong chdp nhin don khdng cdo cia dng Nguyén Ditc M nguér dai
dién theo ly quyén cho ba Oh; Giir nguyén Quyét dinh so thm,

Khong cong nhdn va cho thi hanh tai Viét Nam Ban an phiic thim s6
2015NA2034435 ngdy 05/02/2016 cita Toa dn cdp cao Seoul Han Quée.

.
Két luan

D6i v&i nhitng tranh chap thudc thdm quyén riéng biét cla Toa &n Viét Nam:

1. Duoc gidi quyét bang Ban an clia Toa an nudc ngoai: Khong dwo'c cong nhan va cho thi hanh tai Viét Nam (cin c&

Khoan 4 Diéu 439 va Khoan 1 Diéu 440 BLTTDS)

2. Duoc giai quyét bang Phan quyét clia Trong tai nwdc ngoai: C6 thé khong dwec cong nhan va cho thi hanh tai Viét

Nam. Vi: cin c( theo Diém a Khoan 2 Diéu 459 BLTTDS, PQTT nudc ngoai khong dwoc cong nhan néu theo phép luat

Viét Nam, vu tranh chap khéng duworc gidi quyét theo thé thirc trong tai . VAy néu trong tai nudc ngoai giai quyét mot

tranh chap thudc Diéu 470 (tic thudc tham quyén riéng biét ca Toa &n) thi phan quyét trong tai s& khong duoc

cong nhan va cho thi hanh tai Viét Nam.

3. DPuoc gidi quyét bing Phan quyét clia trong tai trong nudc: €6 thé dugce thi hanh nhwng van ton tai rdi ro. Vi:

+ Can cl theo Diéu 415 BLTTDS, th tuc gidi quyét viéc dan sy lién quan dén hoat déng cla Trong tai thwong mai

Viét Nam s& thye hién theo quy dinh clia phap luat vé trong tai, khéng phai BLTTDS. Do d6, néu xét thay tranh chdp dap

(rng diéu kién theo Diéu 2 Luat TTTM, trong tai Viét Nam c6 thé gidi quyét.

+ Tuy nhién, v&i rang budc tai Diéu 470 BLTTDS va chua cé diéu khoan quy dinh rd rang, cac bén van cé thé vién dan

dé khi€u nai vé tham quyén cla trong tai.
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ARBITRATION JURISDICTION 4
UNDER JAPAN’S ARBITRATION ACT: %
o
PROVISIONS AND PRACTICES é
]
Nguwoi trinh bay: Masako Miyatake (Ph.D.)
Professor, Keio University Law School E

Attorney-at-Law, Blakemore & Mitsuki
Deputy Secretary General, Japan Dispute
Resolution Center (JIDRC)

Introduction

A subject matter capable of settlement by
arbitration“Arbitrability”

01.
Draw a line between disputes resolved by arbitration, Party’s Autonomy and cases
exclusively belonging to the domain of the courts.

02.

Subject to State’s laws and regulations.

WNISOJINAS Q3N — 8HY

03.

Not all of them necessarily enumerated.

04.

Balancing finality/enforceability of arbitration award and public policy/public interest.

£202

05.

Factors to be considered: scope of binding by arbitration award, efficacy of which dispute
resolution system serves better and impartiality etc
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Overview of Arbitration Law
and Rules in Japan

History

® The original Arbitration rules embedded in the former Civil Procedural
Act enacted in 1890.
The new Arbitration Act, set apart from Civil Procedure, enacted in 2003
in accordance with UNCITTAL Model Law 1985.

® New York Convention ratified in 1961.

Overview of Arbitration Law and Rules in Japan

UNCITRAL Model Law 1985 version
Article 1 General provisions
(5) This Law shall not affect any other law of this State by virtue of which certain disputes may not
be submitted to arbitration or may be submitted to arbitration only according to provisions
other than those of this Law.

Article 34. Application for setting aside as exclusive recourse against arbitral award
(2) An arbitral award may be set aside by the court specified in article 6 only if:
(b) the court finds that:
(i) the subject-matter of the dispute is not capable of settlement by arbitration under
the law of this State;
(i) the award is in conflict with the public policy of this State.

Article 36. Grounds for refusing recognition or enforcement
(1) Recognition or enforcement of an arbitral award, irrespective of the country in which it was
made, may be refused only:
(b) if the court finds that:
(i) the subject-matter of the dispute is not capable of settlement by arbitration under the
law of this State;
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Japan’s Arbitration Act
“Not capable of settlement by arbitration”

Article 13 (Validity of Arbitration Agreement)

(1) Except as otherwise provided for in laws and regulations, an Arbitration Agreement shall be effective
only when the subject thereof is a civil dispute (excluding disputes of divorce or dissolution of adoptive
relation) which can be settled between the parties.

Article 44 (Setting Aside of Arbitral Award)
(1) If any of the following grounds exist, the parties may file a petition with the court to set aside the
Arbitral Award:
(vii) a petition filed in the arbitration procedure is concerned with a dispute which may not be subject
to an Arbitration Agreement pursuant to the provisions of Japanese laws and regulations;

What can be arbitrated in Japan which is designated as the seat of arbitration?
“Civil Dispute” and “can be settled between the parties”
=> Civil Code in Japan
i. excluding “divorce or adoptive relation”
=> — divorce or adoptive relation
iil. Except as otherwise “provided for in laws and regulations”

= + Arbitrable or - Arbitrable

VIAC

Japan’s Arbitration Act
“can be settled between the parties”

@ What does “settled between the parties” mean? — Defined in the Civil N
Code in Japan, meaning that disputing parties can reach a settlement

agreement through mediation/conciliation.

Ex. Switzerland, France, Sweden and Italy

® “Can be” = Any claim/right individuals are able to exercise, plead,

transfer, assign, waiver or dispose.
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Japan’s Arbitration Act
“can be settled between the parties”

@ Examples of NOT “can be settled between the parties.”
i. Patent invalidation case

Not arbitrable as award cannot bind everyone/all the stakeholders, while

WNISOJINAS Q3N — 8HY

patent infringement compensation claims may be arbitrable.

ii. Administrative disposition?

Cannot be settled between the parties as the rules are always to be

£202

applied impartially and without distinction of any kind as to race, color,

gender, language...

Japan’s Arbitration Act
“can be settled between the parties”

@ Examples of NOT “can be settled between the parties.”
iii. Anti-trust Act infringement?

*  Tokyo District Court Case on Jun. 13, 2011 including Anti-trust issues

WNISOJINAS Q3N — 8HY

implied that it could be arbitrable while the court nullified the award

based on article 44(1)(vi) (the composition of the Arbitral Tribunal or

the arbitration procedure is in violation of Japanese laws and

regulations),

£202

¢ Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc.(1985) held

disputes dealing with anti-trust issues can be arbitrable.
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Japan’s Arbitration Act
“can be settled between the parties”

@ Examples of NOT “can be settled between the parties.”

iv. Action for declaratory judg t of ab e or invalidation of a

resolution of a shareholders meeting?
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Not arbitrable as the decision shall bind everyone while action to change

the names of shareholders could be arbitrable.
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Japan’s Arbitration Act
“excluding divorce or adoptive relation”

Why are divorce and adoptive relation excluded?

01. Legislators: this kind of subject matter shall be decided by parties

themselves as much as possible.

WNISOJINAS Q3N — 8HY

02. Party’s autonomy: can be mediated at family court in Japan, meaning

they can be settled between the parties.

03. Autonomy limited to: law allows parties to get divorced/dissolve adoptive

relation when statutory stipulated facts are found.

£202

04. Who can find the facts? Exclusively court.
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