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HOI THAO
SEMINAR

M&A TRONG LINH VUC BAT DONG SAN -

QUAN TRI RUI RO VA THUC DAY TIEM LUC DAU TU

M&A IN REAL ESTATE - RISK MANAGEMENT AND METHODS OF PROMOTING INVESTMENT POTENTIAL

£ Thdi gian:

?é Time:

Thai gian

Timeframe
8:00-8:30
8:30 - 8:35

8:35-8:45

8h00 - 11h30, 11/08/2023 Dia diém: Khach san Eden Star

8:00 AM - 11:30 AM, 11th August, 2023 38 Bui Thj Xuan, Phuéng B&n Thanh, Quan 1, Thanh phd Hé Chi Minh
Venue: Eden Star Hotel
No. 38 Bui Thi Xuan St., Ben Thanh Ward, District 1, Ho Chi Minh City

Noi dung
Contents

Bontiép khach maoi

Welcome guest

Tuyén bé ly do, gi6i thiéu dai biéu

Introduction

Phat biéu khai mac

Opening Remark

Ong Tran Du Lich - Phé Chd tich Trung tdm Trong tai Quéc té Viet Nam (VIAC)
Mr. Tran Du Lich - Vice President of Vietnam International Arbitration Centre (VIAC)

8:45-8:00

Dan dé: Téng quan thi trusng M&A khu vuc Dong Nam A va Viét Nam 7 thang dau ndm 2023
va hoat dong M&A trong linh vuc bat déng san

Key speech: Overview of M&A market in Southeast Asia and Vietnam in the first 7 months
of 2023 and M&A activities in the field of real estate

Ba Pao Thién Huong - Pho Téng Giam déc Cap cao, EY-Parthenon Tu van Chién lugc, Cong ty
C6 phan Tuvan EY Viét Nam

Ms. Dao Thien Huong — EY-Parthenon Partner, Strategy and Transactions, EY Consulting Vietnam

Phién 1: Hién trang cua thi trudng bat déng san - Co héi M&A va cac rui ro ton tai
Session 1: Current conditions of real estate market - M&A opportunity and existing risks

9:00-10:15

Phién thao luan: Cac rui ro trong M&A bat déng san nhin tir goc dd thi truéng va géc do
phap ly
Discussion Panel: Risk arising from real estate M&A from market and legal perspectives
* Noi dung thao luan:
- Yéu t6 quan trong chi phéi giao dich va xu huéng M&A bat dong san thoi gian téi
- RUi ro phap Iy phé bién nha dau tu cé nguy co déi méat trong qua trinh thuc hién giao dich M&A
- Thuc tién Viét Nam: Vuéng mac phat sinh tirmét s6 thuong vu thai gian qua
- Goc do6 qudc té: Mot so thuc tién va cac van dé phat sinh trong giao dich M&A bat dong san

TIEP CAN CHU BONG
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Thei gian Noi dung

Timeframe Contents

- Nhiing diém can chay trudc khi ky k&t hop déng M&A bat dong s&n dé han ché rdiro
*Discussion contents:

-Important factors controlling transactions and real estate M&A trends in the coming time
-Common legal risks that investors are at risk of in the process of during a M&A transaction

- Practices in Vietnam: Obstacles arising from some deals in the past time

- International perspective: Some practices and issues arising in real estate M&A transactions
- Notes before signing a real estate M&A contract to limit risks

Diéu phéi: Ong Phan Buc Hiéu - Trong tai vién Trung tAm Trong tai Quéc té Viet Nam (VIAC)
Moderated by: Mr. Phan Duc Hieu - Arbitrator of Vietnam International Arbitration Centre (VIAC)
Dién gia:

- B& Dao Thién Huong - Pho Téng Giam déc Cap cao, EY-Parthenon Tu van Chién lugc, Cong ty C6
phan Tu van EY Viét Nam

- Ba Ngo Thi Van Quynh - Luat su diéu hanh Cong ty Luat TNHH An Legal

- Ba Nguyén Trdc Hién - Luat su thanh vién Cong ty Luat Quéc té Viét Nam (VILAF Hong Burc)

- Ong Giovanni Pisacane - Luat su diéu hanh GREATWAY ADVISORY - GWA

- Ba Nguyén Phuong Ngan - C6 van Cong ty Luat Qudc té Viét Nam (VILAF Hong Buc)

Speakers:

-Ms. Dao Thien Huong — EY-Parthenon Partner, Strategy and Transactions, EY Consulting Vietnam
-Ms Ngo Thi Van Quynh - Managing partner of ANLEGAL

-Ms Nguyen Truc Hien - Partner of VILAF - Hong Duc

- Mr. Giovanni Pisacane - Founder -Managing partner of GREATWAY ADVISORY - GWA

- Ms Nguyen Phuong Ngan - Counsel of VILAF - Hong Duc

10:15-10:30 Giai lao
Break time

Phién 2: Chién lugc xirly rui ro trong giao dich M&A va thiic day tiém luc dau tu vao linh vuc BDS
Session 2: Strategies for managing risks in M&A transactions and promoting investment potential in
real estate

10:30-11:30 Phién thao luan: Chién lugc quan tri rdi ro va biic tranh M&A bat ddng san trong thai gian téi
Discussion Panel: Strategies of risk management and the prospects in real estate M&A in the future
* Noi dung thao luan:

- C4c yéu cAu khai kién phd bién khi phét sinh tranh chap M&A trong linh vuc bat dong san

- Giai quyét tranh ch&p M&A bang phuong thic trong tai - Xu huéng va thuc tién tai Viét Nam

- Giai quyét tranh chap M&A trong linh vuc bat dong san tir goc do quac té - Thuc tién va cac van
dé dangchuy

- Cac budc xU ly rti ro phat sinh tur giao dich M&A - Khuyén nghi mot s giai phap phap Iy pht hop
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Thei gian Noi dung
Timeframe Contents

* Discussion contents:
- Common litigation requirements when M&A disputes arise in the field of real estate
- Settlement of M&A disputes by arbitration - Trends and practices in Vietnam

- Settlement of M&A disputes in the field of real estate from an international perspective -
Practices and noteworthy issues

- Steps to manage risks arising from M&A transactions - Recommending some appropriate legal
solutions

Diéu phéi: Ong Ng6 Thanh Tung - Luat suthanh vién Cong ty Luat TNHH Quéc té Viet Nam (VILAF
Hong Buc), Trong taivién VIAC

Moderated by: Mr. Ngo Thanh Tung - Partner of Vietnam International Law Firm (VILAF),
Arbitrator of VIAC

Dién gia:

- Ong Seck Yee Chung - Phé Cha tich Hiép hdi Thuong mai Singapore tai Viét Nam (SCCV),

Luat su diéu hanh Cong ty Luat Baker & McKenzie

- Ong Tran Duy Canh - Luéat su diéu hanh Cong ty Luat TNHH Dentons LuatViet, Trong tai vién VIAC
- Ong Paul Tan - Luat su thanh vién Gibson, Dunn & Crutcher LLP Singapore, Trong tai vién SIAC,
TrongtaiviénICC

- Ong Do&n Nhat Minh - Chuyén vién tu van cap cao Cong ty Luat TNHH Quéc té Viet Nam (VILAF
Hong Blic)

Speaker:

- Mr. Seck Yee Chung - Vice President of Singapore Chamber of Commerce Vietnam (SCCV),
Managing Partner of Baker & McKenzie

-Mr. Tran Duy Canh - Managing Partner of Dentons LuatViet, Arbitrator of VIAC
-Mr. Paul Tan - Partner of Gibson, Dunn & Crutcher LLP Singapore, SIAC' Arbitrator, ICC' Arbitrator
- Mr. Doan Nhat Minh - Senior Associate of Vietnam International Law Firm (VILAF)

Phat biéu tong két va bé mac sukién
Closing Remark
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Téng quan Thj treéng
M&A Bat dong san
béng Nam A &

Viét Nam

Thang 08 nam 2023

Téng quan thj treong Mua ban & Sap nhap Doanh nghiép (M&A) BDong Nam A trong 7
thang dau nam 2023

- . A Gia tri Gia trj trung binh Téc do tang trwong
Phan khie So thwong vy (triéu USD) (triéu USD) gia tri thwong vu
sowans [ w0 | am || w || e | SO
ay dwng
Céng nghé, truyén ~
4{ théng & vién théng 109 4,165 38 76%

» D voi thi truong Bat dong san tai chau A — ‘
Thai Binh Duong, 3 yéu tb chinh la lam !
phét, I4i sudt va suy thodi kinh té trén thé :

gi6i sé tiép tuc can trdr da hdi phuc dén hét |

San xuét cong
4{ nghiép va 6 16 ‘ ‘ 39 ‘ ‘ 28.930 ‘ ‘ 741 ‘ ’ 159%
Thi trwong 4{ Dich vu tai chinh ‘ ‘ 57 ‘ ‘ 5.010 ‘ ‘ 88 ‘ ‘ -68%

M&A Déng

Nam A
—{ Nang luvong ‘ ‘ 37 ‘ ‘ 2.568 ‘ ‘ 69 ‘ ‘ =77% ‘

2023

» Cac nha dau tw dang dich chuyén tir chién
lrgc phong tha sang mua gom dan do dinh
gia chung da bét dau tré' nén hap dan

4{ Tiéu dung ‘ ‘ 49 ‘ ‘ 3.443 ‘ ‘ 70 ‘ ‘ -34%
4{ Y té va Strc khée
4{ Khac 1 ‘ 107 ‘ ‘ 28.180 ‘ ‘ 256 ‘ ‘ 115%

» Chung t6i ghi nhan nhiéu thwong vu dang
trong qua trinh thuong thao xong phai sang
2024 thi trudng moi co thé bat dau soi dong |
tré lai do can thoi gian thdm dinh va thwong |
thao

‘ 38 ‘ ‘ 1.639 ‘ ’ 43 ‘ ’ -58%

Ngubn: Mergermarket, Nghién ctru va phan tich cia EY-Parthenon Page 2 EY Parthenon



Tbng quan thi trwdng Mua ban & Sap nhap Doanh nghiép tai Viét Nam trong 7 thang

dau nam 2023

R . . Gia tri Gia tri trung binh Téc do tang trwéng
Phan khie So thwong vu (triéu USD) (triéu USD)  gié tri thwong vu

Ry e 18 564 13 -65% i
Xay dwng
Céng nghé, truyén 919 :
thong & vién thong 9 29 3 91% 3
Sén_ }uét‘cfnng 4 18 5 -25%
nghiép va 6 t6 1
—‘ Dich vy tai chinh | ‘ 10 ‘ ‘ 1.806 ‘ ‘ 181 ‘ ‘ -53% ‘ ;
Thi trwong L ] I I 11 I
M&A Viét Nam
4{ Nang luong ‘ 5 80 16 -62% !
—{ Tiéu ding ‘ ‘ 10 ‘ ‘ 152 ‘ ‘ 15 H -88% ‘ :
—{ Y té va Stre khoe ‘ ‘ 6 ‘ ’ 468 ‘ ‘ 78 ‘ ‘ 1460% ‘
—{ Khéc ‘ ‘ 8 ‘ ’ 75 ‘ ‘ 9 H -93% ‘ :

Ngudn: MergerMarket, Nghién cizu va phén tich béi EY-Parthenon

Tér;g quan céc giao dich M&A Doanh nghiép & Tai san trong linh vic B4t Pong San — Viét Nam .
Tong quan thi trwdng M&A Doanh nghiép va Tai san trong linh viec Bat dong san va Xay
dwng & Viét Nam trong 7 thang dau nam 2023

» Khéi ngoai chiém khoang 70% trong Bén
mua va dang chuyén sang chién lvgc phong
thl trudc thi tredng vi mo toan cau am dam
lam s lwong giao dich M&A & Viét Nam suy
gidm dang ké

» Tuy nhién chaing téi ghi ciing ghi nhan nhiéu
thwong vu dang trong qua trinh dam phan &
Viét Nam dac biét trong linh vuc bét dong

ha

i, dur kien hoat d6
& thi treong Viét Nam sé séi dong trd lai ti
2024 tro di

EY Parthenon

M&A Doanh nghiép Xay dwng (4%)
Tang trwéng Gia tri trung binh
7/8 thwong vu sk

trong linh vic xay dwng 1a gitra cac giém 85%

doanh nghiép tw nhan, nha nwéc
so vé&i cung Ki
Gia tri trung binh Tbéng gia tri thwong vu

~8 triéu USD 48 triéu USD

‘ Céc hoat dong mua ban & linh vire xay dung chi yéu la dé
phuc vy cac dw an phat trién Khu Céng nghiép

M&A Doanh Nghiép Bat dong san (31%)
Tang trwéng GTTB

giam 62%
so v&i cung ki

Téng sb thwong vy

10 thwong vu

Téng gié tri thwong vu Gia tri trung binh

516 triéu USD ~74 triéu USD

Khéi ngoai vin dang tich cuc dau t vao linh vic BDS
Khu Céng Nghiép

24 thwong vu

Khu
Coéng Nghiép

Nha &
Khach san
Khac

Téng gia tri cac
thwong vu 772023

1,4 ty USD

92%

>

Téng gia tri thwong vu

874 trieu USD

Gia trj trung binh

~48 triéu USD

Tang trweng GTTB
giam 31%
so v&i cung ki
bén mua la nha dau tw nwéc

ngoai, chli yéu dén tir Dai Loan,
Singapore, va Han Quéc

Khéi ngoai hoat dong séi ndi trong linh vyc BBS Khu cong
nghiép vai cac thuong vu gia tri nho & vira

Ngoai ra ching t6i con ghi nhdn khoang trén 10 thuong vu dang trong qua trinh dam phan véi gia tri Ién dén hang ty USD.

Ngubn: MergerMarket, MSGI RGA, Nghién cru va phan tich bai EY-Parthenon

EY Parthenon

Page 4



Téng quan céac giao dich M&A Doanh nghiép & Tai san trong linh vwe Bt Pong San — Viét Nam
Khédi ngoai dang hoat déng s6i néi hon khéi noi, vOi thuo’ng vu I&n nhét ctia ESR Group
gia tri 450 triéu USD, Keppel va Gamuda mua bat ddng san dan cw & Tha Durc.

Cac thwong vu M&A BDS thj trweong Viét Nam tiv ddu nam dén nay

GT thwong vu: 450 trigu USD X

— GT thwong vu: Khong tiét 16

ESR Group Ltd mua lai co
phén BW Industrial
Development JSC.

Cb& phan clia Kinh Bac — Ba

Néng Investment Co. Ltd &

Kinh Béc City Development

Share Holding Corp dugc
mua lai

GT thwong vy: 2,4 trigu USD

Solavina JSC mua lai 12.37%
cb phan clia Ling Lb 5
Investment & Development

GT thwong vu: 24 trigu USD

Hoa Binh Construction & Real
Estate Corp mua lai 75% cb
phén cta Thanh Ngan Real

Estate Co. Ltd

BDS KCN néi bat

GT thwong vy: 3,8 trigu USD

Ong Tran Xuan Binh mua lai
37.5% cb phén clia Saigon

Thanh Dat Agriculture
Investments JSC

GT thwong vu: 277 trigu USD GT thurong vy: 305 trigu USD

29/03 11/04

Gamuda mua thém 3.68 ha

Keppel mua lai
1.8 ha dét Tha Bure tr

Khang Dién Group

06/07

30/03 20/05

06/06

29/06

Phat Dat Real Estate Development
Corp. mua lai 31,8% cb phan cla
Phat Dat Industrial Zone

Hon Hai Precision mua
lai dAt dw &n tai KCN

30% cd phan ctia Thé Hé Moi

Keppel Corporation thanh
céng mua lai dy an ban lé
& trung tam Ha Noi

Construction & Development
JSC, dwoc mua lai

Quang Chau
GT thwong vu: 60 trigu USD

pment JSC.
GT thwong vy: 27 triéu USD

TNT Group JSC mua lai 59%
cd phan cua Tay Bac

Investment & Development JSC

GT thwong vu: 3,4 trigu USD

Warburg Pincus LLC mua lai c&
phan cla Thanh Nhon
Investment Real Estate Co. Ltd

GT thwong vu: Khong tiét 16

Ngudn: MergerMarket, MSCI RCA, Nghién ctru va phan tich boi EY-Parthenon

Mé6i quan tam chung trong cac giao dich mua ban sap nhap

C6 4 yéu tb quan trong trong cau truc giao dich bao gdm: Ky vong gia, Phap ly,

Minh bach va cau phan Tai chinh

GT thwong vu: Khéng tiét 16 GT thwong vu: 80 triéu USD

Afri-USA Business Initiative
Inc mua lai dy an tr mét céng
ty quan ly tai san ctia Thuy S§

GT thwong vu: 6 trigu USD

Page 5 EY Parthenon

tinh

-
Phap Iy

» Hé théng hanh lang phap Iy cho nha dAu tu nwéc ngoai s& hiu tai san tai
Viét Nam

» Hién nay van con c6 mét sé dy an gap vuéng mac phap Iy va mot s du
4n dang phat trién gap kho khan xoay quanh viéc quyét toan tién st dung
dét va xac dinh tién str dung dét.

» Tuy nhién gan day chang t6i nhan thay Chinh phti da cé nhiéu déng thai
tich cuc cai thign khung phép 1Y trong du thao Luat Kinh doanh bat dong
san (stra ddi)

Ve
Minh bach

» Nha du tw nuéc ngoai thudng tap trung hon vao céc cong ty bat
ddng san niém yét va cé tinh minh bach cao

» Ching t8i nhan thdy van con mét sé doanh nghiép, dy an chwa
minh bach vé tai chinh, chwa cé don vi kiém toan doc Iap. Diéu nay
c6 thé s& can tré cac nha dau tu trong viéc ra quyét dinh tham gia
dau tw

- Cac nha dau tw nuéc ngoai cé tiém lwc vé& vén va kinh nghi
tw trong nwérc sé chon M&A toan hodc chi i vao cac

phat trién dv an
iai doan phaj

Nguén: Mergermarket, Nghién ctu va phan tich ciia EY-Parthenon

Ky vong gia

» Bén mua dang wu tién, chon loc nhiing dw an khong co
vwéng mac phép Iy voi vi tri déc dia, c6 tiém nang phat
trién va c6 yéu cau chiét khéu gia ban tir 10-20% trong
diéu kién thj trwong hién tai.

» Ching t6i ghi nhan mot s6 Bén ban do dy chua muén
glam gié trong qué trinh dam phan khi thi tmang chua co
nhiéu giao dich trong t lam méc gia chun

Tai chinh

» Chinh phti dang tich cuc hd tro' va thao g& céc vudng méc
trong tin dung, trai phiéu va thanh khoan. Van dé nay duoc
thao g& sé gitp cho Nha dau tw Khéi ndi tham gia tich cuc
hon va mé rong danh muc dau tu

» Nha dau tu nuéc ngoai da sé lwa chon cau tric hop tac théng qua hoat dong lién doanh hoac gop vén dé cung doanh nghiép trong nuéic phat trién, kinh doanh bét dong san
Loi thé clia cac chi dau tw trong nwéc 12 am hiéu thi trudng, hé thc‘mg hanh lang phap Iy va tién hanh céc tht tuc can thiét

6n thda @& c6 thé tr phat trién hodc

EY Parthenon
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Xu hwéng chung trong cac giao dich mua ban sap nhap

Xu hwéng chi phdi cac giao dich M&A trong linh vuc bat dong san cla Viét Nam

BAt dong san Khu Céng Nghiép Bat dong san Dan cw
/ \ /» BDS khu céng nghiép va BDS ha tang Logistics c6 vi thé tét hon dé vuot qua khé khan \ / \
va phyc hdi do tac dong clia cac yéu t6 nhu dich chuyén toan ciu, sy phat trién ctia giai
tri trwc tuyén, thwong mai dién tl, internet van vat, 5G... dang thic day nhu cau ve cac » Ching t6i ciing nhan thay xu huéng san phdm BDS Nha &
tai san nhw BDS KCN, trung tam di liéu, hau can chang cudi va nha kho. trong phan khiic trung cao & cao cap, khu do thi vé tinh & cac

Dinh vi san phdm

» Ching t6i ghi nhan nhiéu giao dich da va dang trong qua trinh d&m phan véi trién vong du a@n phirc hop sé danh dugc sy quan tam Ién bdi Bén
kha tich cuc. quan tam chinh ndm & viéc tim kiém quy dat tiém nang véi gia tri hap Mua
dan ciing nhu c6 quyén sé hitu hop phap, dén bu gidi phong hoan chinh va cé tiém

K / \ nang phat trién. / \ j

p
» Chaing t6i ghi nhan xu huong ciia Bén Mua quan tam t6i vi tr

~
J

Vi tri » Céc khu vuc tiém nang dw kién s& thu hat nhidu vén FDI vi du nhu Béc Giang, B&c Ninh noi thanh, ngoai thanh va khu v vé tinh cta thanh phé Ho
! Vinh Phic, Hai Phong, Binh Duong, Long An Chi Minh va Ha N6i s& tiép dién, khi quy dét & khu thanh thi
L ngay cang khan hiém, dat dé truéc sirc ép dan sb gia tang
4 N N (s ciavat ddng san tai Viét Nam nhin chung van thdp hon so N
véi nhiéu qudc gia khéc trong khu vurc. Vi gia tr dét dai va
» Chung t8i ghj nhan xu huéng cac thuong vu M&A BDS KCN s& c6 quy mo vira nhung sb gia thué van én dinh tao co hoi cho Bén Mua mua lai céc dw
Gia tri/quy mé thwong vu lvong 16n d& mé réng danh muc cho nhiéu vi tri trong diém, dap (ng nhu cAu ctia nhiéu anvoigid hdp dan
chan dung khach hang FDI (Gid tri trung binh: khoang 100-200 trigu USD) » Ghiing t6i ghi nhan nhiéu thuong vu MA dy &n l6n (mega-

thé dat nguong hang ty USD dang trong qua trinh

N

) \ dam phan.

L \ /> Bén mua khéi ngoai chi yéu la céc chil Gau t, qug ngoai
g hon dir kisn tir 6 kinh nghiém & thi truong Viét Nam: Capital Land, Keppel,
Warburg Pincus... va c6 thé sé c6 Bén Mua méi trong lan

- J
/ ) ( Chiing t6i danh gié giao dich M&A BS Khu céng nghiép s& soi d¢
2024 sau qua trinh thuong lugng kéo dai tir 2022-2023

» Bén mua khéi ngoai phan I6n sé vén la cac u c6 kinh nghiém tai thi song chuyén vén vé tir Dong Au trong bbi canh chién tranh
N . . trrong DNA va Viet Nam dén tir Singapore, Dai Loan Han Quoc... Nga-Ukraina
H6 so bén mua/ban » Chng tbi danh gid Bén mua khéi néi s& c6 thém cac doanh nghigp tu nhan c6 tiém » Bén mua khéi ndi: Chi dau tw 16n c6 tiém lyc tai chinh tét
lyrc tai chinh tét mé rong sang Iinh vic BBS Khu cong nghiép va muon gia tang quy dat ,
» Bén ban phan I6n s& la cac CDT Khu Cong Nghiép ndi dia ndi tiéng voi quy dat 1on voi » Bén ban c6 thé |a céc chu dau tu noi dia o thuong higu tot,
diéu kién phép Iy hoan chinh muén hop téc dé thu hit thém khéch hang quy datlon, mudn chot I6i sém mot phan thong qua giao
_ AN ~/ \__dich ban buen J

Ngudn: Mergermarket, Nghién ctru va phan tich ca EY-Parthenon Page 7 EY Parthenon

EY | Kiém toan| Thué | Giao dich Tai chinh| Tw van

~n rd
ot v ¥ Tran trong cam on
EY 14 cdng ty hang d4u thé gioi cung cép cac dich vu kiém toan, thué, giao dich tai chinh va tw véan.
Ching t6i cung cép cac dich vu ¢6 chét lugng cao, cac nhan dinh va kién th huyén sau trong . "
a phan tao dyng niém tin trong cac thi trudng von va cac nén kinh té trén toan cau. Chiing Website (tiéng Anh): https://www.ey.com/en_vn/strate
n hudng dén vige phat trién va 1ap hop déi ngti 1anh dao xut séc dé dan dét va thue hién cam Website (tiéng Viét): https://www.ey.com/vi_vn/strategy
(ng toi dbi voi tét ca cac db V6i nhitng muyc tiéu trén, cf 6i dong vai tro tich cuc
ong 1am viéc tét dep hon khang chi cho d6i ngd nhan vién, ma con cho
khach hang clia chung t6i va toan thé cong ddng.

EY duoc hiéu la mét t chirc toan ciu bao gdm cac thanh vién clia Ernst & Young Global Limited,
hoéic 1a mot hosc nhidu thanh vién ciia tb chirc toan cAu ny, trong 6 mdi thanh vién la mot phap

n riéng bigt. Emst & Young Global Limited [ mét cong ty Tréch nhiém hiru han duoc thanh lap
tai Vuong Quéc Anh va khong cing cép dich vu cho khach hang. Thang tin vé cach EY thu thap va
st dunq di liéu ca nhan cuny 0 ta vé cac quyén cua ca nhan theo luat bdo vé di liéu cé thé duoc
tim théy tai ey.com/privacy. D& b\st thém thdng tin v& cong ty chung toi, vui Iong truy cap vao trang,
web: www.ey.com.

Gi6i thigu v& EY-Parthenon

D6i ngil EY-Parthenon Iam viéc véi khach hang dé diéu chinh sy phirc tap bang cach gitp ho phan
tich lai hé thong sinh thai ctia minh, dinh hinh lai danh muc du tur va tai tao lai doanh nghiép dé co
mét twong lai tét hon. V6i kha nang két néi va quy md k\z'm cAu, déi ngdi E Parthenon tap trung vao

Cmen Iwgc hién thuc hoa

18ng truy cap ey.com/parthenon.

Ban quyén thuoc v& Cong ty TNHH Tu vén EY Viét Nam nam
Tt ca cac quyén duoc bio luu,
ED 0122

An ph
thué hay ni

ey.comivn

et

Real-world strategy
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RUI RO PHAP LY PHO BIEN NHA bAU
TU CO NGUY CO bOI MAT TRONG
QUA TRINH THU'C HIEN M&A

BA NGO THI VAN QUYNH
GIAM POC - LUAT SU BPIEU HANH
CONG TY LUAT TNHH AN LEGAL
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Van dé 1 - Panh gia hién trang Dw An & Céng Ty Dw An (ProjectCo)

Ngudn Doanh Q Viéc hinh dung
gbc dat nghiép cac quy trinh tha
Nha nudc

tuc tiép theo
cling rat phac
tap va nhiéu rai
ro vé thoi gian,
chi phi, nghia vu
tai chinh phat
sinh

Qua
nhiéu
doi luat

Dw an kéo
dai nhiéu
nam

LEGAL MANAGEMENT SERIES 2023




09/08/2023

HOI THAO “M&A TRONG LINH VU’'C BAT DONG SAN — QUAN TRI RUI RO VA THUC DAY TIEM LUC DAU TU
SEMINAR “M&A IN REAL ESTATE — RISK MANAGEMENT AND METHODS OF PROMOTING INVESTMENT POTENTIAL

Van dé 2 — Giao dich M&A trén thi trwong

O ba sé‘giag dich trén thj trwong thug hién thdng qua cac giao
dich vé Von thay vi cac giao dich ve Tai san

Equity deals > Asset deals

O Céng bd théng tin vé chuyén nhwong dv an:

Quy dinh VS Thuec té

LEGAL MANAGEMENT SERIES 2023
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Van dé 3 — Cac giao dich chuyén nhwong von thwong khéng dwoc thwe hién

trwe tiép vao ProjectCo

§ SN Nouyén nhan |

< a
vGiao dich chuyén ] ! ] L «NDTNN khé kiém soat
nhwong vén (co yéu td vPhap ly dw an va/hoac dong tién dau tw khi
nwdc ngoai) thwong ProjectCo chwa/ khong du phai qua nhiéu Iop
thwec hién & cac cong dieu kien dé NDTNN gop cong ty dé dén
ty HoldCo (thwong von trye tiep ProjectCo
cach it nhat 03 tang) ¥ Tha tuc hau M&A phirc tap «Mbd hinh quan ly phtc
néu ProjectCo tr¢ thanh tap

LEGAL MANAGEMENT SER




09/08/2023

HOI THAO “M&A TRONG LINH V'C BAT DONG SAN — QUAN TRI RUI RO VA THUC BAY TIEM LY'C DAU TU
SEMINAR “M&A IN REAL ESTATE — RISK MANAGEMENT AND METHODS OF PROMOTING INVESTMENT POTENTIAL

VAn dé 4 - Cac yéu té anh hwéng dén thoi gian thwe hién giao dich M&A

‘ Thoéng bao tap trung kinh té (giao dich >1.000 ty)

‘ Khu vwe quéc phong an ninh

‘ Lay y kién cla cac bd/sd/nganh cé lién quan

‘ Co s& dir liéu cia CQNN ngay cang hoan thién

LEGAL MANAGEMENT SERI

BA NGO THI VAN QUYNH

GIAM BOC - LUAT SU BIEU HANH CONG TY LUAT TNHH AN LEGAL

HOI THAO “M&A TRONG LINH VU'C BAT DONG SAN — QUAN TR] RUI RO VA THUC DAY TIEM LUC DAU TU VII‘\C v G c I viilL AlF

SEMINAR “M&A IN REAL ESTATE - RISK MANAGEMENT AND METHODS OF PROMOTING INVESTMENT POTENTIALS ¥ % %% 70 70 70 7 vierwan inrennanionas taw rinm




10/08/2023

Qfm. MANAGEMENT
SERIES 2023

THU'C TIEN VIET NAM: VWUONG MAC
PHAT SINH NHIN T MOT SO
THUONG VU M&A THOI GIAN QUA

PRACTICES IN VIETNAM: PROBLEMS ARISING FROM SOME
RECENT M&A DEALS

Ms NGUYEN TRUC HIEN

LUAT SU THANH VIEN CUA CONG TY LUAT TNHH QUOC TE VIET NAM (VILAF)
PARTNER OF VIETNAM INTERNATIONAL LAW FIRM (VILAF)
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POPULAR M&A STRUCTURES
% Chuyén nhwong dw an, mot phan dy an
Transfer of project, a part of project
% Chuyén nhwong vén trong cong ty dw an
Transfer of equity in the project company
< Ban tai san trén dat
Sale of assets attachech on land
= D3 hinh thanh
Already built
= Hinh thanh trong twong lai (xay dwng theo yéu cau)
Off-plan (built-to-suit)
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VUONG MAC CHU YEU TRONG THU TUC M&A / MAJOR OBSTACLES IN

M&A LEGAL PROCESS

% Vwéng méc trong tha tuc chuyén nhwong dw an
Obstacles in obtaining project transfer approvals

% Vwéng mac trong tha tuc gép vén, mua vén gép, cb phan trong doanh nghiép cht dau tw dy an
Obstacles in legal process for capital contribution, acquisition of equity shares in project
company

% Vwéng mac trong viéc mua tai san va phwong thirc thay thé mua cong ty s& hiru tai sén
Obstacles in purchasing assets on the land and its alternative structure of purchasing company

owning the assets

ANAGEMENT SERI
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VUONG MAC TRONG PHAP LY DU AN

OBSTACLES IN PROJECT LEGAL

% D6i v&i dw an da hoan thanh tha tuc phap ly nhat dinh: “Rui ro quéc gia” mdi: van ban, chirng
nhan ban hanh b&i co quan nha nwéc cé thdm quyén cé thé bj ra soat lai va bi thu hdi, huy bd
do quy trinh ban hanh khong tuan tha luat hoac quy trinh néi bo
For projects that have approvals obtained at certain level: New “country risk”: documents,
certificates issued by compentent authorities may be reviewed for recall or cancelation due to
the non-compliance with the law or internal process

< Dbi v&i du an can hoan tat tha tuc phap ly: thei gian 1am tha tuc bi kéo dai

For projects that nees to obtain project approvals: prolong licensing timeline

A (v iiLialr]
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CAC VAN BE THUC TIEN KHAC

OTHER PRACTICAL ISSUES

* Han ché trong viéc huy dong vén vay ngan hang dé tai tro' giao dich mua vén gop, vén cb
phan trong cong ty bat dong san: thong tw 06/2023/TT-NHNN

Restriction in obtaining loans for finaning equity purchase in real estate company: circular
06/2023/TT-NHNN

« Tac dong cla chii tuc ra soat diéu kién tap trung kinh té
Impacts of economic concentration review
+ Han ché trong viéc bdo dam thwc hién hop ddng

Limitation in providing security for contract peformance

A
GEMENT SERI VII \C V‘ c I
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YEU TO HO TRO VU'OT QUA TRO NGAI

MANEUVERING THROUGH OBSTACLES

+ LINH HOAT
FLEXIBILITY

+ SANG TAO
CREATIVITY

+ THIEN CHi
GOOD FAITH
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Ms Nguyen Truc Hien

LUAT SU’ THANH VIEN CUA VILAF
PARTNER OF VILAF
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INTERNATIONAL APPROACH ON:
PRACTICES AND PROBLEMS ARISING FROM
REAL ESTATE M&A TRANSACTIONS

Founder — Managing Partner of GWA Greatway Advisory
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Topic 1: The general proceedings of a real estate M&A transaction

1.
2.
3.
4,
5.
6.

Preliminary Work

M&A Letter of Intent (LOI) Engagement

Due Diligence

Tailoring an M&A structure

Formal negotiation and signing of relevant documents

Payment of consideration and consummation of the closing
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Topic 2: Risk Control during the Legal Due Diligence performance

1. Risks on Shareholders’ capital contribution:

Not paid in full;

Non-monetary properties’ ownership has not been
transferred yet;

Capital withdrawal by shareholders.

LEGAL MANAGEMENT SER
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Topic 2: Risk Control during the Legal Due Diligence performance

2. Risks on target assets:
- Relevant fees on the transfer of land use rights;

- Any restriction on equity interest transfer;

- Relevant licenses of the construction/premises;
- Inspection and acceptance of a completed premise;

- Encumbrance of the targeted assets.
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Topic 2: Risk Control during the Legal Due Diligence performance

3. Risks on major contracts:

- Disputes arising out of or related to contracts;

- Guarantee of the target company to others...

4. Risks on the target company’s credits and
liabilities:

- Loans at banks;

- Outstanding financial liabilities (land transfer fees,
construction fees, etc.)

LEGAL MANAGEMENT SER

HQI THAO “M&A TRONG LINH VU'C BAT DONG SAN — QUAN TRI RUI RO VA THUC DAY TIEM LY'C BPAU TV
SEMINAR “M&A IN REAL ESTATE — RISK MANAGEMENT AND METHODS OF PROMOTING INVESTMENT POTENTIALS

Topic 2: Risk Control during the Legal Due Diligence performance

5. Risks on Employment Relationship:

- Defaults on salary, PIT, and social insurance
payments;

- Any labor disputes.

6. Juridical risks:
- Being involved in litigation/arbitration;

- Being subject to enforcement.
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Topic 3: Dispute Resolution Method in a real estate M&A transaction

- PRC Arbitration Law: contractual or asset disputes arising from or
related to real estate M&A can be subject to arbitration

LEGAL MANAGEMENT SERIES
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Case study

Company A (“Acquirer”, represented by GWA) and Company B (“Acquiree”) signed Real
Estate Asset M&A Agreement (“Agreement”) regarding: A shall purchase B’s work-in-process
construction project, and B’s credits and liabilities related to the target real estate
(construction contract, design contract, bank loan contract, etc.) The Agreement was drafted
and reviewed by GWA, mainly including: 1) Descriptions of Asset: 2) Escrow Account and
Payment Term; 3) Representatives and Warranties; 4) Conditions for Closing Asset M&A; 5)
Tax; 6) Indemnifications; 6) Termination; 7) Applicable Law — PRC Law; 7) Arbitration Clause
— SHIAC.

Among conditions to close Real Estate M&A + termination clauses + indemnification clauses,
one is that — B shall complete transfer of its real estate use right to A with competent authority
(Planning and Natural Resources Bureau) within certain working days from the day when A
wires money to the escrow account, otherwise, A has the right to terminate M&A Agreement +
money in Escrow Account shall be returned + ask for liquidated damage.

GEMENT SERI
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Case study

Then, B fails to compete the real estate use right transfer

within agreed time limit and not cooperates in paying
liquidated damage, and thus, we have to support A to file
arbitration with SHIAC for terminating the Agreement +
claiming for liquidated damage, and eventually obtains
arbitration award (in favor of A), and furthermore we file

petition to enforce SHIAC’s award with the intermediate

people’s court with jurisdiction over B.

LEGAL MANAGEMENT SER
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MR. GIOVANNI PISACANE

Founder — Managing Partner of GWA Greatway Advisory
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NH(’NG DPIEM CAN CHU Y TRUOC KHIKY KET
HOP PONG M&A TRONG LINH VU'C BPS PE
HAN CHE RUI RO PHAT SINH

IMPORTANT POINTS SHOULD BE CONSIDERED BEFORE SIGNING THE M&A
CONTRACT TO MINIMIZE RISK FOR BUSINESSES

Ms NGUYEN PHUONG NGAN

CO VAN CUA CONG TY LUAT TNHH QUOC TE VIET NAM (VILAF)
COUNSEL OF VIETNAM INTERNATIONAL LAW FIRM (VILAF)
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HAN CHE RUI RO
RISK PREVENTION

% Danh gid va phan loai cp d6 rii ro can c trén bao cdo DD
Evaluation of risk level based on the DDR

Van dé vé ngudn gbc dat, quy trinh giao dat/cho thué dat/
phé duyét chap thun dy an |a cac van dé trong yéu
Issues of origin of land, process of land allocation/lease/
project approval are material

«» C4u truc giao dich M&A phu hop, dwa trén cac yéu té:
Structuring an appropriate M&A deal based on:
= Cap doé ruiro d3 xac dinh / Identified risk level
= Cacvudng mac vé thd tuc tiém tang
Potential legal process obstacles
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HAN CHE RUI RO
RISK PREVENTION

% Panh gia va xac dinh nghia vu théong bao tap trung kinh té sém
Early assessment of the obligation to make the merger filing

‘0

Tham van trwéc véi co quan nha nuwéc cé thdm quyén vé cac tha tuc lién quan dén giao dich
Pre-consultation with the competent authorities on the legal process relating to the transaction

*,

‘0

Quy dinh chat ché hon vé danh muc cac cam doan va bao dam
Strengthen the set of representation and warranty

*,

R?
0‘0

Can nhac viéc mua bao hidm trach nhiém theo hop ddng (Representation & Warranty
Insurance) Considering to request for a representation & warranty insurance (R&W Insurance)
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HAN CHE RUI RO
RISK PREVENTION
< Tgy thudc vao vi thé dam phér), xé‘ly dwng phuwong thire thanh toan gia tri giao d‘ich phu hop v&i
cap do rai ro va cac vieéng mac vé tha tuc da dwoc xac dinh dé dwa vao hop dong mua ban
Depending on the bargaining power, structure the payment schedule of the transfer price in line

with the identified risk level and legal process obstacles under the terms of the purchase
agreement

% Xem xét cac truorng hop c6 thé chdm dirt giao dich va cé co ché dé dirng giao dich phu hop dé
dwa vao hop ddng mua ban

Considering circumstances that may allow the termination of the deal and plan a proper exit
strategy under the terms of the purchase agreement

A (v iiLialr]
LEGAL MANAGEMENT SERES 2023 VIAC VEC| RnmnG




10/08/2023

HOI THAO “M&A TRONG LINH V'C BAT DONG SAN — QUAN TRI RUI RO VA THUC BAY TIEM LY'C DAU TU
SEMINAR “M&A IN REAL ESTATE — RISK MANAGEMENT AND METHODS OF PROMOTING INVESTMENT POTENTIALS

HAN CHE RUI RO

RISK PREVENTION

% Linh hoat trong viéc diéu chinh c4u truc giao dich, cac diéu khodn thwong mai va tai liéu giao

dich twong (rng néu can thiét trong qua trinh thwe hién giao dich

Flexibility in making adjustment to the deal structure, commercial terms and transaction

documents if necessary during the transaction implementation
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1. DISTINCTIVE FEATURES IN REAL ESTATE M&A TRANSACTIONS

> Various deal structures (e.g. project transfer, asset transfer, share transfer)

— May involve complicated steps (project split, land split, change of land use
purpose, etc.)

> High value

> Numerous requlations governing the transactions (e.g. investment laws,
corporate laws, land laws, real estate business laws, construction laws)

> Huge volume of documents (incorporation, investment project, land use
right, environmental and other licenses/permits/approvals, etc.)

— May require comprehensive due diligence

LEGAL MANAGEMENT SERIES 2023
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2. COMMON DISPUTES IN REAL ESTATE M&A

(i) Breach of contractual obligations

+» Satisfaction of Conditions Precedent (CP)

- Relating to project development right

- Relating to land use right and/or ownership right
++» Payment obligation

+»+ Co-operation obligation?

LEGAL MANAGEMENT SERIES 2023
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2. COMMON DISPUTES IN REAL ESTATE M&A

(ii) Breach of representations & warranties (R&WSs)

% Real estate projects not qualified for being transferred (Article 49 of the
Law on Real Estate Business)

- Land use right being in dispute
% Land use right being obtained unlawfully (Lavenue Crown 8-12 Le Duan)
% Outstanding financial obligations relating to land

- Land use fee
% Unexposed construction issues

% Other underlying issues of the project company (loans, taxes, etc.)
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2. COMMON DISPUTES IN REAL ESTATE M&A

(iii) Validity of contract/transaction

+»» Termination of contract
- Quoc Cuong Gia Lai v. Sunny World
+»* Void contract

(iv) Other disputes:

+» Return of deposit (Saigon Res)
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MOT VAI Y KIEN VE GIAI QUYET
TRANH CHAP M&A BAT DONG BANG
PHUONG THU'C TRONG TAI TAI VIET NAM

Nguw&i trinh bay: Luat sw Tran Duy Canh, Dentons LuatViet
Trong tai vién VIAC

Ngay 10/8/2023

Grow | Protect | Operate | Finance
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. THAM QUYEN GIAI QUYET TRANH CHAP

CUA TRONG TAI

RADENTONS LUATVIET

Dat dai

, Nha, cong ,tr‘lnr‘!
i Xay dl_rng'gén lien
‘ véi dat dai

Vi duy:

+ Cay lau nam

+ Rirng san xuét la rirng tréng

Tai san khac
gan lién véi dat
dai, nha, céng
trinh xay dwng

Tai san khac
theo quy dinh
cua phap luat
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Diéu 470 Bo luat T6 tung Dan sw 2015
— Tham quyén riéng biét ctiia Toa an
Viét Nam
“1. Nhirng vu &n dan sw cé yéu td nwéc
ngoai sau day thudc thdm quyén giai quyét
riéng biét clia Toa an Viét Nam:

a) Vu an dan sy d6 c6 lién quan dén

quyén déi v&i tai san la bat dong san cé

trén 1anh tho Viét Nam;”

Diéu 203 Luat D4t dai 2013 — Thdm
quyén giai quyét tranh chap dat dai

Khoén 1 va khodn 2 Biéu nay chi quy dinh
“tranh chap dat dai” do Uy ban nhan dan
ho&c Tda an nhan dan cé thdm quyén giai

quyét

~

Cé6 quan diém cho rang trong tai
khéng cé tham quyén giai quyét
tranh chap M&A trong linh vwec bat
dong san.

\

4
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Quyét dinh s6 03/2018/QD-PQTT ngay
11/7/2018 cuia Toa an phén dan Thanh pho
Ha No6i huy phan quyét trong tai VIAC:

theo diéu khoan vién dan néu trén thi
don khéi kién cua cac bén lién
quan déi vé&i Cong ty VIT theo cam
két gép von néu trén lién quan dén
quyén str dung dat. Do d6 theo
khoan 1 Diéu 203 Luat d4t dai va diém
a khoan 1 Diéu 470 B6 luat té tung
dan sw 2015 thi tranh chép nay thuéc
thadm quyén riéng biét ctia Toa an chiy
khéng thudc thdm quyén clia Hoi déng
trong tai. 77

Quan diém trén cta Toa
* an nhan dan Thanh pho
Ha Noi la chwa hop ly

3
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Ban an sé 09/2023/HS-PT ngay 17/01/2023
cﬂg Toa an nhan dan cap cao tai Ha Noi tw
choi co6ng nhan phan quyét trong tai SIAC:

Lo Ddng thoi, xét thdy néu cho cong nhan va cho thi
hanh tai Viét Nam phan quyét clia Trong tai nwéc
ngoai theo y&u cau clia GPS va UTC thi dworc hiéu
la trong qua trinh thi hanh phan quyét cuaa trong
tai sé phai thi hanh cac tai san la dong san va bat
déng san cliia VMG tai Viét Nam va theo Diéu 470
B6 luat tb tung dan sw quy dinh vé “Tham quyén
riéng biét clia Toa an Viét Nam” thi chi cé Toa an
Viét Nam méi cé tham quyén giai quyét viéc lién

quan dén quyén dbi véi tai san 1a bat dong san co

rén 1anh thé Viét Nam. 2 2 )

Viéc ap dung phap luat Diéu 470 Bo luat té tung
dan sw quy dinh vé “Thdm quyén riéng biét caa
Toa an Viét Nam” ctia Toa an nhan dan cap cao tai
Ha Noi nhw trén c6 phan tuy tién

RADENTONS LUATVIET

Quyén dbi voi bat dong san theo Bo luat dan
sy bao gom:

Quyén s& htru: chiém hiku, st dung,

dinh doat

Quyén khac: quyén doi voi bat dong sén
lien ke, quyén hwédng dung, quyén bé
mat

Khoan 24 Biéu 3 Luat D4t dai 2013 quy
dinh:

“Tranh chéap dat dai la tranh chap vé quyén,
nghia vu clia ngwoi st dung dat gitra hai
hoac nhiéu bén trong quan hé dat dai.”

~

Khoéng phai tranh chdp M&A nao trong Iinh vuc bat
déng san ciing lien quan dén quyén dbi véi bat

déng san hodc la tranh chap dat dai, vi du:

+ Tranh chap v& nghia vy thanh toan;

+ Tranh chap vé nghia vu thuc hién diéu kién tién
quyét/didu kién sau hoan tt;

+ Tranh chap vé& chdm dit hop ddng;

MEAY

4
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Vé diém a khoan 1 Diéu 470 B luat Té tung
Dan sw 2015:

Bao c4o giai trinh s6 631/BC-KHXX ngay 31/12/2014 cla

Vién khoa hoc xét x& Toa an nhan dan téi cao da khang dinh:

can phai hidu quy dinh nay nhdm phan biét thAm quyén gitva

Toa &n Viet Nam va Toa an nwdc ngoai, co quan cé thdm

quyén giai quyét tranh chap & nuwéc ngoai ma khong phai

nham phan biét thAm quyén gitra Tda &n va Trong tai & trong

nwéc. Do dé, dbi véi nhikng vu an, tranh chép néu trén néu

cac bén co théa thuan lwa chon Trong tai hgp phap thi Trong

tai co thdm quyén giai quyét vu an, tranh chép do. g3y

Quyét dinh s6 393/2017/QD-PQTT ctia Toa
an nh?n dan Thanh ph’c‘> Ho Chi Minh tir choi
yéu cau hay phan quyét trong tai VIAC:

Hoat déng cho thué dét cling céc co
s& ha tang nhadm muc dich thu loi
nhuan la hoat ddng thwwong mai. Cac
bén tham gia hop ddng déu c6 dang
ky kinh doanh, vi vay tranh chép gitva
cac bén trong hop ddng thudc pham vi
giai quyét bang trong tai theo Didu 2
clia Luat Trong tai Thwong mai nam
2010 nén Hai ddng Trong tai giai quyé
tranh chép giira cac bén la ding thdm

quyén. )

~

Toa an nhan dan Thanh phé
H6 Chi Minh khéng ap dung
quy dinh vé tham quyén riéng
biét cua toa an la phu hop véi
tinh than cia luat.
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Il. LU Y KHI GIAl QUYET TRANH CHAP

M&A BANG PHUONG THU'C TRONG TAI

XA DENTONS JEUVLAATI3y

Veé viéc Iwa chon trung tam trong tai giai quyét tranh chap

Nhw Béo céo cla ctia Vién khoa hoc xét x&¢ Tda an nhan dan téi cao da khng dinh, diém a
khoan 1 Diéu 470 B6 luat T tung Dan sw 2015 chi nham phan biét thAm quyén gitra Toa an
Viét Nam va Toa an nwéc ngoai, co' quan cd thdm quyén gidi quyét tranh chap & nwéc ngoai
ma khong phai nham phan biét thAm quyén gitra Toa an va Trong tai & trong nwéc.

Khi gidi quyét tranh chap M&A trong linh vuc bat dong san, lwa chon
trung tdm trong tai trong nwédc sé cé kha nang thi hanh an cao hon
T& nam 1993 dén 2022, VIAC da thu ly va giai quyét 2.513 vy tranh
chap M&A v&i tdng gia tri tranh chép 1&n dén 4.855 ty déng

12
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Vé viéc dwa ra yéu cau khé&i kién

,%> Nhw da trinh bay, thwc ti&n xét x( tai tda an Viét Nam van ton tai 02 ludng quan diém trai

chiéu vé thdm quyén riéng biét clia toa an;

g; Do d6, can tranh dwa ra cac yéu cau vé quyén dbi véi bat dong san, vi du nhu: yéu cau bén

ddi tung chuy&n nhuong, hoan tra bat dong san, v.v.

; Trong trwdng hop khach hang mong mubn doi lai quyén déi voi bat dong san, can tw van

khdi kién tai tda an (du da coé thda thuan trong tai) dé tiét kiem thoi gian va chi phi.
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Our Dentons Vietnam Offices:

HO CHI MINH CITY OFFICE

Suite 2002, Floor 20, Centec Tower

72-74 Nguyen Thi Minh Khai Street, District 3,
HCMC, Vietnam

Tel: +84 (28) 3824 8440 | Fax: +84 (28) 3824 8441

Email: canh.tran@dentons.com

www.dentonsluatviet.com
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HANOI OFFICE

Unit 03-06, Floor 3, Pan Pacific Hanoi

01 Thanh Nien Road, Ba Dinh District, Hanoi,
Vietham

Tel: +84 (24) 3715 4305 | Fax: +84 (24) 3715 4306

Email: linh.tran@dentons.com
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Arbitration of M&A Disputes

* Majority of Sale and Purchase Agreements / M&As are governed by arbitration clauses.
* Arbitration has a few advantages:
* Choice of arbitrators
* Neutral forum

¢ Enforcement under the New York Convention

* Choice of law
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Arbitrability of Real Estate Issues

e Article 470.1(a) of the Civil Procedure Cosde 2015 — Vietnamese courts have exclusive jurisdiction in
dusputes that relate to rights over real estate in Vietnam, even if there are foreign elements.

¢ Unclear if this rule extends to domestic arbitrations
* Unclear scope of “rights over property”.

* Does arbitrability affect only ownership rights and disposition of real property, or even contractual
rights (eg, shareholder agreements, transfer of capital contributions, etc)

LEGAL MANAGEMENT SERIES 2023
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Arbitrability of Real Estate Issues — Decision No. 33/2016/QDPT-KDTM (2016)

* Company A signed a capital contribution transfer agreement with Company B.

* A had to transfer all of its capital contribution in a JV company that included (i) the value of land use
rights to a parcel of land for 40 years, and (ii) a building in HCMC.

* B failed to obtain necessary licences to complete the transaction.

* AnSIAC award was issued in favour of A.

* But the HCM People’s Court and High People’s Court refused enforcement on the grounds that the
dispute involved rights to real property in Vietnam. Possibly because the capital contribution comprised

only real estate assets.

* If the capital contribution were in cash, followed by real estate assets, would the answr be different?

LEGAL MANAGEMENT SERIES 2!
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Arbitrability of Real Estate Issues — Decision No. 1015/2022/QD-PQTT (2022)

* However, in a more recent case, the People’s Court of HCMC ruled to enforce a VIAC award.

* The parties in that case contracted to transfer ownership in a residential project.

* The Claimant, who was the owner and transferor, argued that the transferee had breached its
obligation, and sought an order that the investment certificate issued for the respondent to be
cancelled, and the land to be returned.

* Tribunal allowed the claims.

* The parties however appearted to have confirmed before the court that there was no dispute on the

rights and obligations of the land user in the land relationship; and only disputed the contractual
obligations.

hould and could parties stipulate as such in their contracts to avoid arbitrability issues?
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Arbitrability of Real Estate Issues — Decision No. 09/2023/HS-PT (2023)

* In adecision by the Hanoi High People’s Court, another arbitration award was refused enforced.

* The claim was between Korean investors (buyers) and a Viernamese company (seller). The seller sold all
their shares in a Vietnamese company. After the sale, Vietnamese authorities discovered some illegal
activities by chief officers of the target company.

* The buyers decided to seek relief for breach of representations and warranties under the SPA, which it
succeeded before an arbitral tribunal.

* The issues raised by Court included:
*  Whether it was necessary to wait for the SPC’s decision on certain criminal judgments.

* That enforcement of the award would be against immovable assets in Vietnam, and that in itself
violated the exclusive jurisdiction of the Vietnamese courts on disputes over land.

LEGAL MANAGEMENT SERIES 2!
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ISSUES TO BE CAREFUL OF

* Vietnamese courts appear to be more receptive to VIAC awards. If enforcement is likely to be in
Vietnam, consider VIAC.

* Choice of law needs to be thought out. For eg, local issues of licenses, land registries, regulatory
approval may need to be governed by local law while other general representations and warranties

could be governed by a neutral law.

* Consider if some risks can be restructured at the contract stage — eg, is it possible to provide for
transfers of shares rather than land titles or rights directly?

* Consider the relationship between local court action and arbitration:

* Should there be an exhaustion of local remedies clause?
* Orforkin the road clause?
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NECESSARY STEPS IN RESOLVING ISSUES
ARISING IN M&A TRANSACTIONS
RECOMMENDATIONS FOR SUITABLE LEGAL
SOLUTIONS

Vice President of Singapore Chamber of Commerce Vietnam
(sccv)
Partner of Baker & McKenzie Vietnam
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EVOLVING LEGAL FRAMEWORK FOR REAL ESTATE TRANSACTIONS IN VIETNAM

1. Land valuation and clearance 2. Bidding and land use right auction

3. Upfront and annual payment 4. Foreign-invested enterprises (“FIEs”)

LEGAL MANAGEMENT SERIES 2023




10/08/2023

HOI THAO “M&A TRONG LINH V'C BAT DONG SAN — QUAN TRI RUI RO VA THUC BAY TIEM LY'C DAU TU
SEMINAR “M&A IN REAL ESTATE — RISK MANAGEMENT AND METHODS OF PROMOTING INVESTMENT POTENTIALS

ISSUES ARISING FROM M&A TRANSACTIONS RELATING TO REAL ESTATE BUSINESSES

1. Delayed and unclear land valuation affecting deal pricing,
investment approvals, land use rights certificates (“LURC”) and
construction permits

2. Expiry and renewal of LURC term
3. Unclear master planning and zoning

4. Evolving regulatory frameworks for condotels and hospitality
properties

5. Impacts of the inspection/ investigation of the State authorities
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NECESSARY STEPS IN RESOLVING THE ABOVE ISSUES

* Legal Due Diligence

o Full scope of due diligence or Red flags due diligence
« Transaction terms & conditions

o Conditions Precedent / Conditions Subsequent

o Representatives & Warranties

o Indemnity
+ Payment terms

o Escrow

o Deferred Payment / Payment Retention
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MR. SECK YEE CHUNG

Vice President of Singapore Chamber of Commerce Vietnam (SCCV)

Partner of Baker & McKenzie Vietham
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