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Brief regulatory overview of construction contracts & some key notes for foreign contractors
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Mr. Nguyen Bac Thuy - Head of Economics of Investment and Construction Contracts -
Department of Construction Economics - Ministry of Construction, VIAC Listed Arbitrator
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Mr. Le Ba Thanh Chung - PhD Candidate, Managing Partner at Construction Law Vietnam
Counsellors (CLVN), VIAC Listed Arbitrator

10.35-10.55

HIEEoAel 4 Z34ofl Chst S HSIH =Xt

International arbitration proceedings for construction disputes in Vietnam
VuThiHang - VIAC At2= £=7%

Ms. Vu Thi Hang - Deputy Director of VIAC Secretariat




Azt (AM) e
Time (AM) Content
E E | Discussion

Tl X}

10-55-1195 1 yy Anh Duong - HIES IHSTME (VIAC) 4AR2T & ARST
Moderator:
Mr. Vu Anh Duong - Permanent Vice President cum Secretary General of VIAC

H| 2| Al | Closing remark
145 Ong Woongryol Baek | Luat su thanh vién, Giam déc Lee&Ko Viét Nam

WS | GHELH WAL HEH ©OY

Mr. Woongryol Baek | Partner at Lee & Ko




ﬁ Nguyen Bac Thuy - 4/ EL 742 A&EGAHL EXF X 74 HY ZHE EE,
= VIAC 91 M2, HEH & E5t3] &EFE3] F2(SCLVN)
b — Mr. Nguyen Bac Thuy - Head of Economics of Investment and Construction

Contracts - Department of Construction Economics - Ministry of Construction,
VIAC Listed Arbitrator

Nguyen Bac Thuy = HIEE #d X HHFEX}

HEH 7o d25 d28M=e At & A8 At ZHd A
A [}

218

Ofofl Al 208 O]l B8E Ewrotd ASLICH
C

HU
b4
4o 0
ot
N
rd
<
rir
my
Hu
nE

o
Q_I-
N
%

)

>

- £

[m

or

H

0

rlo

0%

on

al ot
Thuye A2 Z2HME Zd o= A ZH, =A| M el 42 A A2 58 22 g8, dd
a5 Ao 2HEE 3 by I Lot

]

2GR 7|20 et EA MeHE AP AHIPHO = S LICH

148", 20143 SSEALE, 20139 SSLE A
o]

EH
=
2 RO0|ASLICE

Thuye A& Ciet & XA 27 ZHS HE22 YYP7/t2AM 2 FH S E/UASLICE £
d= BN g8z 2EsiH, HEY IMSMAEHVIACQ 22 48 2Y0M SHA2=

HOA5H7| = gL,

Mr. Nguyen Bac Thuy has more than 20 years of experience in construction and has been
proactively involved in legal aspects of construction investment in Vietnam. Prior to being the
Head of Economics of Investment and Construction Contracts at Department of Construction
Economics - Ministry of Construction, Mr. Thuy held certain positions in construction companies
of corporations such as the International Joint Venture VINACONEX - TAISEI(VINATA) Co., Ltd.,
the Airport Construction Corporation of Vietnam Airlines, Bank Construction Company - State
Bank of Vietnam. Throughout his career, he has gained profound knowledge and expertise in
construction investment regulations, construction bidding, finance in construction, and
construction contracts.

Besides his experiencesin construction projects, Mr. Thuy also engaged in research and drafting
policy proposals to governmental entities relating to construction economics and urban
economics management and construction contracts, methods of managing construction cost,
and calculating construction estimates to integrate into the region and the world economy. He
was also a member of several Editorial Teams and Drafting Boards and took part in certain
legislation projects, such as the 2014 Law on Construction, the 2014 Law on Public Investment,
the 2013 Law on Bidding, the 2020 Law on Public Private Partnership, the 2023 Law on Bidding,
etc.

According to his knowledge and practices in construction, while pursuing his main career as a
legislator, he also acted as an assessor in judicial court and sat on several arbitral tribunals in
construction disputes at the Vietnam International Arbitration Centre (VIAC).
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BRIEF REGULATORY OVERVIEW
OF CONSTRUCTION CONTRACTS
& SOME KEY NOTES FOR
FOREIGN CONTRACTORS

Mr. NGUYEN BAC THUY

Head of Economics of Investment and Construction Contracts
- Department of Construction Economics - Ministry of Construction

Member of the Executive Committee, Society of Construction Law - Vietnam (SCLVN)
Listed Arbitrator, Vietnam International Arbitration Centre (VIAC)
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REGULATORY
 FRAMEWORK ON

P CONTRACT

REGULATORY FRAMEWORK ON CONTRACT

1. CODES AND LAWS

Civil Code no. 91/2015/QH13 dated November 24, 2015;
Construction Law no. 50/2014/QH13 dated June 18, 2014;
Construction Law no. 62/2020/QH14 dated June 17, 2020;
Law on Bidding no. 22/2023/QH13 dated November 26, 2013;

Commercial Law 2005

2. DECREES OF THE GOVERNMENT

Decree no. 37/2015/ND-CP dated April 22, 2015 detailed regulations on construction contract;

Decree no. 63/2014/ND-CP dated June 26, 2014 detailing a number of articles of the Law on Bidding regarding contractor selection;
Decree no. 50/2021/ND-CP dated April 01, 2021 amending and supplementing a number of articles of the Decree No. 37/2015/ND-CP.

3. CIRCULARS OF MINISTERS
Circular no. 02/2023/TT-BXD dated March 03, 2023 of Minister of Construction on guideline for some contents of construction
contracts.

Circular no. 11/2022/TT-BKHDT dated May 31, 2022 detailing on providing detail the provision and posting of information on
bidding and selection of contractors on the national procurement network;



REGULATORY FRAMEWORK ON CONTRACT

1. CIVILCODE 2015

Civil Code no. 91/2015/QH13 regulates on contract from Article 385 to Article 429, including definition of contract,
content of a construction contract; the establishment, amendment procedure on contract, nullified contract,
sample contract; contract interpretation; enforcement of a contract; etc.

2. COMMERCIAL LAW 2005

Commercial Law regulates on entering into contracts, obligations and responsibilities of parties, forms of
commercial contracts; types of contract; etc.

3. CONSTRUCTION LAW

Construction Law regulates, from Article 138 to Article 147, on basic principles of content a construction contract,
including principles of conclusion and execution of construction contracts; contract language; validity and legal
enforcement; types of contracts; contents of construction contracts; contract documents; contract amendment;
payment; suspension and termination of contract; bonuses, penalties for breach of contract and damages; end of
contract performance.

4. LAW ON BIDDING
The regulations on contract are from Article 64 to Article 70 and generally identical with that in Construction Law

02

SOME KEY NOTES ON
CONSTRUCTION
CONTRACT



x | WHAT PROBLEMS IN CONSTRUCTION

bl b CONTRACT MANAGEMENT ARISE FROM?

INTO A CONTRACT

01

Parties shall understand the law
applicable to the contract as it is
the legal basis of the contract

01
The process of drafting a contract is

unclearly done

02
Poorly managing the performance of

the contract

03
Conflict between legal provisions and

other issues

THE PROCESS OF DRAFTING AND ENTERING

02

Parties shall understand the
requirements of the bid
package/contract as they are
specific requirements.



I. NOTABLE REGULATIONS

1. What is a bid package/contract on capital utilization? Public investment, foreign
state investment, PPP, and other capital resources.

Conditions to enter into a contract?

Contract price types and potential risks

Conditions for advance payment and contract payment
Technical and quality requirements

Progress requirement?

Rights and obligations of parties

How to amend a contract?

O o N o Uk WD

Conditions for ensuring the feasibility of terms in contract, etc.

7. CONDITIONS TO ENTER INTO A CONTRACT

Capital;
Competence authority?
' ‘ Other legal aspects

Subject matter of
the contract

Capacity of
the involved entities



' 2. CONTRACT PRICE AND APPLICABLE CONDITIONS;
ADVANCE PAYMENT, CONTRACT PAYMENT
AND FINAL SETTLEMENT

Package

Fixed price

AN

Adjusted price

Time-based variable

Cost plus fees

Combined and others

' 3. CONDITIONS FOR APPLICATION OF CONTRACT

PRICES

Fixed unit price Adjusted unit price
contract contract

o Sufficient grounds to e There are
determine the unit insufficient grounds
price. to determine

e The price shall volume, unit price,

include risks and risks related to
associating with contract price.
contract price:

slippage,

contingency costs...




' 4. CONTRACT AMENDMENT

When could parties amend the contract?

\ Who has the competent authority to decide the

! . amendment of the contract?

Rights of entities in the amendment of the contract?

y

How is the scope of regulation?

5. CIRCUMSTANCES WHERE PARTIES CAN AMEND
THE CONTRACT

. That circumstance is specified in the contract

Govermental policy amendments

9 " Project adjustments |

"\1 Force majeure




' 6. COMPETENT AUTHORITY TO AMEND THE CONTRACT

USING STATE CAPITAL ONLY APPLIES TO:

Investor

Authority made
the decision to
invest

' 7. ADJUSTMENT OF UNIT PRICES FOR CONTRACTS

Adjusted unit price
contract

-20%
- 1%
-0,25%

Time-based variable
contracts

Adjustment of unit prices
agreed upon by the partiesin
the contract



8. CONTRACT PRICE ADJUSTMENT METHOD

Direct compensation Adjustment factor
e Familiarity with contracting parties * Fairness to involved entities
* Unfair to the involved entities * Simple calculation
* The calculation is complex * This can be applied to the amendment of
* Must calculate for each job, each type of all contract
material * There is only one calculation
* The calculation is varied, inconsistent * Widely applied in the world

9. MANAGE CONTRACT WORKLOAD

. In package contracts?

. In unit price contracts?
L In time-based variable contracts |

I\./ In cost-plus-fee contracts

. Workload arising outside the scope of the contract




10. CONTRACT PROGRESS

%,

. What is the contract performance progress?

What is the deadline for completing the contract?

Competent authority to decide on the contract amendment?

How the contract progress be relevant to the contract price?

,,l

11. CASES OF ADJUSTMENT OF CONTRACT
PERFORMANCE PROGRESS

Force majeure }

Project adjustment ]
Adjustment to the scope of work ]
Adjustment to the design ]

S

Change and adjust construction methods at
the request of the contractor

Delayed handover of premises

J

Suspension at the request of state agencies

J




12. OBLIGATIONS OF THE
PARTIES IN THE CONTRACT

e Consulting
e Construction

* Procurement of supplies and
equipment

e Consultation fee

e Combination

&LIES VIAC Kofﬂ.,.

THANK YOU
FOR YOUR ATTENTION!
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As a member of Lee & Ko's International Arbitration Team, Hyunyang Koo handles a broad range
of international arbitration and cross-border litigation matters involving international
construction, software license agreements, military projects, international sports-related
disputes, distributorship agreements, etc. Prior to joining Lee & Ko in 2016, she worked at
Samsung C&T legal team (international construction), where she handled legal affairs and advice
regarding various offshore construction contracts in Australia, North America, South-East Asia,
and the Middle East. In Lee & Ko, her main area of practice includes international arbitration
cases at leading arbitral institutions such as ICC, LCIA, KCAB, SHIAC, and CAS, as well as ad hoc
arbitrations and cross-border litigations.

Ms. Koo is also an active member of the International Arbitration Society and has been appointed
asamember of the YSIAC Council, Regional Ambassador for HK45, and a member of the Steering
Committee for Young MCIA.



A Lee 20l
VINC &5 Koégl"l

HOI THAO | 3 &

GIAI QUYET TRANH CHAP

XAY DUNG QUOC TE TAIVIET NAM
Cac Khiéu nai & Tranh chap - Khuyé&n nghij tir thuc tién

HIE F0A 2] oo HE 2

EEPEEELEERE e

0

H
O -

Ha Noi | Ngay 06 thang 10 nam 2023 (Thu Sau)
S 0|, H| E 5| 2023.10. 06.()

SREA CHAMIZE OF USIKESS S VETHAN

VIAC £  wos

B £ Lol o] B9l 714 £
229 U 2 HS 23
A2 g wel

Hyunyang Koo

Partner, Lee & Ko




=0
HTEd

L

1]d|

X
o

LEGAL
500

A
B
ol
i

“An experienced and capable team
that is highly responsive and
nimble in adapting fo unexpected
events that crop up.” (2023)

“Very efficient legal team with a
diverse background. Truly
impressed by their holistic
approach, considering all details of
the case but concentrating and
emphasizing the key issues.”
(2022)

“This team provides a one-to-one
customized service which increase
the probability of a winning
verdict.” (2021)
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CONSTRUCTION AND ENERGY

» Represented a major Korean construction company in a dispute against a
Saudi company concerning EPC contracts for a construction project in
Qatar

» Represented a leading Korean engineering and construction company in its
dispute against a Luxembourg company involving works performed through
dredging vessels and interpretation of various Korean statutes and
international treaties

» Represented a global engineering and construction company in its dispute
against a UK boiler manufacturer and supplier

» Represented a Korean government entity in its dispute against a French
reactor supplier in relation to a domestic nuclear power plant project

» Rep d a Korean cor company in its dispute against a
Danish subcontractor in relation to a power cogeneration project in Thailand,
and a related dispute against the Thai project owner

» Represented a Korean construction company in its dispute against a
leading Russian company in the heavy engineering industry regarding
supply of heavy eguipment

» Represented a leading Korean construction company in its dispute against
its Dutch subcontractor in relation to the construction of an industrial
complex in Korea

» Represented a major Korean construction company in its dispute against a
Korean government entity in relation to a railway construction

» Represented a leading Korean construction company in its dispute against
a local government in relation to a BTL contract of a bridge construction

» Represented a Korean casino hotel company in its dispute against a
Korean construction company in relation to disputes arising out of a
construction project

“I feel I have been offered the
highest level of legal service. Their
professional knowledge and
kindness make it a pleasure to
communicate with them.” (2023)

“As always, Lee & Ko is highly
responsive, they work very
diligently.” (2022)

“Lee & Ko stands out in particular
Sfor their arbitration skills, with a
range of both international and
local legal talent.” (2021)

CONSTRUCTION AND ENERGY

Represented a major Korean construction company in a dispute against a
Saudi company concerning EPC contracts for a construction project in
Qatar

Represented a leading Korean engineering and construction company in its
dispute against a Luxembourg company involving works performed through
dredging vessels and interpretation of various Korean statutes and
international treaties

Represented a global engineering and construction company in its dispute
against a UK boiler manufacturer and supplier

Represented a Korean government entity in its dispute against a French
reactor supplier in relation to a domestic nuclear power plant project

Represented a Korean construction company in its dispute against a
Danish subcontractor in relation to a power cogeneration project in Thailand,
and a related dispute against the Thai project owner

Represented a Korean construction company in its dispute against a
leading Russian company in the heavy engineering industry regarding
supply of heavy equipment

Represented a leading Korean construction company in its dispute against
its Duich subcontractor in relation to the construction of an industrial
complex in Korea

Represented a major Korean construclion company in its dispute against a

Korean government entity in relation to a railway construction

Represented a leading Korean construction company in its dispute against
a local government in relation to a BTL contract of a bridge construction

Represented a Korean casino hotel company in its dispute against a
Korean construction company in relation to disputes arising out of a
construction project
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“If the Contractor considers himself to be entitled to any
extension of the Time for Completion and/or any
additional payment, under any Clause of these Conditions
or otherwise in connection with the Contract, the
Contractor shall give notice to the Engineer, describing
the event or circumstance giving rise to the claim. The
notice shall be given as soon as practicable, and not later
than 28 days after the Contractor became aware, or
should have become aware, of the event or circumstance.

If the Contractor fails to give notice of a claim within
such period of 28 days, the Time for Completion shall
not be extended, the Contractor shall not be entitled
to additional payment. and the Employer shall be
discharged from all liability in connection with the claim.
Otherwise, the following provisions of this Sub-Clause
shall apply.
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CONSTRUCTION DISPUTES IN
VIETNAM: Practical tips on

claims & disputes

Hyunyang Koo

Partner, Lee & Ko

Lee & Ko International Arbitration Team

LERIL
500

“An experienced and capable team
that is highly responsive and
nimble in adapting to unexpected
events that crop up.” (2023)

“Very efficient legal team with a
diverse background. Truly
impressed by their holistic
approach, considering all details of
the case but concentrating and
emphasizing the key issues.”
(2022

“This team provides a one-to-one
customized service which increase
the probability of a winning
verdict.” (2021)

“I feel I have been offered the
highest level of legal service. Their
professional knowledge and
kindness make it a pleasure to
communicate with them.” (2023)

“ds always, Lee & Ko is highly
responsive, they work very
diligently.” (2022)

“Lee & Ko stands out in particular
Sfor their arbitration skills, with a
range of both international and
local legal talent.” (2021)



CONSTRUCTION AND ENERGY

International Construction Dispute Resolution Practice Group

CONSTRUCTION AND ENERGY

Represented a major Korean construction company in a dispute against a » Represented a major Korean construction company in a dispute against a
Saudi company concerning EPC contracts for a construction project in Saudi company concerning EPC contracts for a construction project in
Qatar Qatar
Represented a leading Korean engineering and construction company in its » Represented a leading Korean engineering and construction company in its
dispute against a Luxembourg company involving works performed through dispute against a Luxembourg company involving works performed through
dredging vessels and interpretation of various Korean statutes and dredgm%; “9559'§ and interpretation of various Korean statutes and
international treaties Intamational treaties
Represented a global engineering and construction company in its dispuie > R P! d a :glubal gineering and h ion company in its dispute
against a UK boiler manufacturer and supplier against a UK boiler manufacturer and supplier
Represented a Korean govemnment entity in its dispute against a French ® Repmsenlsd-a .Koraar! gavamiment sny. i 25 dispute Againes:a French
reactor supplier in relation to a domestic nuclear power plant project reactor:suppllar.In ratafion-lo:a domestic nuclear pawsrplant projact
Represented a Korean construction company in its dispute against a . Rap.resenled a Kore?n conlstrucuon campany ‘in '_‘s dwsp.utelagalnsl a
Danish subcontractor in ralation fo a power cogeneration projact in Thailand Danish subcontractor in relation to a power cogeneration project in Thailand,
and a related dispute against the Thai project awner and a related dispute against the Thai project owner
Represented a Korean construction company in its dispute against a » Represented a Korean construction company in its dispute against a
leading Russian company in the heavy engineering industry regarding teading; Rissian company in; the heavy:enginearing industry ;reganding
. supply of hea uipment
supply of heavy eguipment PRy vy equlp
R ok g i - i gl " » Represented a leading Korean construction company in its dispute against
X ep;as'erl: : o oAraanIco.ns c::hn il '_n e ftspuAa :ga\qsl its Dutch subcontractor in relation to the construction of an industrial
its utch sl contractor in relation to the construction of an industrial complex in Korea
complex in Korea
: . < o . » Represented a major Korean construction company in its dispute against a
Represented a major K.nre.an can‘slmclmn ?nmpany in ns‘dispum against a Korsan goverriniant enlity in felation to a ralivay Gonsiriction
Korean government entity in relation to a railway construction
. ) N » Represented a leading Korean construction company in its dispute against
Represented a leading Korean construction company in ils dispule against a local government in relation to a BTL contract of a bridge construction
a local government in relation to a BTL contract of a bridge construction
» Represented a Korean casino hotel company in its dispute against a

Represented a Korean casino hotel company in its dispute against a
Korean construction company in relation to disputes arising out of a
construction project

Korean construction company in relation to disputes arising out of a
construction project

Notices of claims and time
bar: why is it so important?
What is a Time Bar clause?
 FIDIC 20.1

“If the Contractor considers himself to be entitled to any
extension of the Time for Completion and/or any additional

payment, under any Clause of these Conditions or otherwise in
4 connection with the Contract, the Contractor shall give notice to
the Engineer, describing the event or circumstance giving rise to
the claim. The notice shall be given as soon as practicable, and
not later than 28 days after the Contractor became aware, or
should have become aware, of the event or circumstance.

If the Contractor fails to give notice of a claim within such period
of 28 days, the Time for Completion shall not be extended, the

i i Contractor shall not be entitled to additional payment, and the
- Employer shall be discharged from all liability in connection
with the claim. Otherwise, the following provisions of this
SubClause shall apply.




Notices of claims and time
bar: why is it so important?

What are the consequences?

* ATime Bar clause requires the Contractor to serve the
Engineer (or the Employer) a notice of claim for additional
time and/or cost based on a specific event which gives rise to
the claim.

e If the Contractor fails to notify within the time limit, the
Contractor cannot recover time and/or cost regarding the
relevant event.

e |tisimportant to note that complying with such notice
provisions is a condition precedent to Contractor’s claim
entitlement. .

Practical tips and takeaways

Understand the consequences

Any claim for time and/or cost will be lost
if the Contractor fails to notify within the
provided time limit.

Documents to submit

The Contractor should submit supporting
documents and maintain contemporary
records to substantiate its claims.

Engineer should respond

The Engineer should respond within 42
days after receiving a fully detailed claim.
Don’t forget to update the claims

The Contractor should submit a fully
particularised claim within 42 days after
become aware of the relevant event.




The Civil law approach

Is there any way to play around
the condition precedent?

= Good faith principle

If an Employer was already aware of the events which give rise to
the Contractor’s claim, the Employer may be prevented from
arguing that the Contractor failed to meet the time limit under the
Time Bar clause as such action could be seen as acting in bad faith.

=  Unjust enrichment

An Employer may not be allowed to rely on the sole ground that
the Contractor failed to comply with the time limit under the Time
Bar clause to avoid payment for the work performed by the
Contractor and from which the Employer has benefitted from.

The Common law approach

Is there any way to play around
the condition precedent?

= Prevention Principle
Peak v McKinney (1970)

A party to a contract may not benefit from its own breach, in which
it was the Employer in this case.

=  Good Faith principle

There are no general principle of good faith under common law
jurisdictions, and hence, it would be exceptional for the court to
accept that such good faith obligation overrides a contractual
agreement.
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Appointing an expert:
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= Qualification

= Experience

= Areas of expertise

= Priorinvolvement in the project
= (lient’s preference v. counsel’s

preference

Expert’s role in international arbitration

Advocacy




' When do you appoint an expert? Any pros and cons?
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Le Ba Thanh Chung - Z/Af It A3} Construction Law Vietnam

Counsellors (CLVN) Lf# IFE L] VIAC 8/Z S 2/

Mr. Le Ba Thanh Chung - PhD Candidate, Managing Partner at
Construction Law Vietnam Counsellors (CLVN), VIAC Listed
Arbitrator
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Mr. Chung Le is a Managing Partner at Construction Law Vietnam Counsellors (CLVN) and VIAC
Listed Arbitrator. He has 20 years of experience as a lawyer practicing in Vietnam and other
jurisdictions. Mr. Chung Le is a lawyer member of the Vietnam Bar Federation, the New York
State Bar Association, and the U.S. Supreme Court Bar. He also holds an LLM degree from Duke
University - School of Law and an MBA degree from the Chamber of Commerce and Industry of
Paris (CCI Paris). Since 2020, he has been pursuing a Doctor of Legal Science (SJD) degree at
Duke University - School of Law.

Mr. Chung Le has acted as a legal adviser in highly significant country-changing infrastructure
and energy projects, namely a USD 9 billion refinery and petrochemical project, several complex
electrifications, liquefied natural gas (LNG) projects, and several coal-fired power projects in
Vietnam. In dispute resolution practice, Mr. Chung Le has acted as an expert witness,
represented clients as counsel, and sat in arbitral tribunals at VIAC and the Singapore
International Arbitration Centre (SIAC).
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il INTRODUCTION TO
i MULTI-TIER DISPUTE
RESOLUTION CLAUSE

Parties in international construction contract can
negotiate to and insert two or more dispute
resolution methods as follows:

o Negotiation;

o Expert determination;

o Dispute Avoidance and Adjudication Board;
o Mediation;

o Arbitration/At-court litigation.

Legal issues concerning the MDR clause

01

Whether MDR clause is enforceable What is the consequence of non-
and binding upon parties? compliance with the MDR clause?




Regulation concerning MDR clause

@)

Civil Procedure Code 2015 does not regulate any pre-litigation procedure upon agreement of
parties and the consequences of non-compliance with this agreement.

Article 3.1, Resolution 04/2017/NQ-HDTP specifies cases in which a party is not eligible to initiate
the lawsuit to the court. However, it only specifies “cases prescribed by law” and does not concern
agreement by parties.

LCA 2010 and VIAC Rules of Arbitration 2017 do not regulate on pre-arbitration procedure.

Article 9, Article 38, and Article 58, LCA 2010 recognize mediation and negotiation as steps in the
arbitration procedure.

Article 3.2, Civil Code 2015 specifies that: “Any commitment or agreement which does not violate a
prohibition by law or is not contrary to social morals is valid for performance by the parties and
must be respected by other subjects.”

Article 4.1, LCA 2010: “Arbitrator shall respect parties” agreement if that agreement does not violate
a prohibition by law or is not contrary to social morals.”

Example 1

Decision no. 526/2013/KDTM-QP of the Ho Chi Minh City People’s Court:

“Claimant did not comply with the agreement between parties (parties shall negotiate before initiate
arbitration at VIAC)”; however, “this non-compliance does not nullify the Arbitration Agreement in
Clause 13.3 of the Contract.”

Comment: In this Decision, it is likely that the Court recognized the enforcement of the MDR
clause and its binding effect on parties on their obligation concerning pre-arbitration procedure.
However, the Court also asserted that the Claimant’s non-compliance would not have any
consequence on the Claimant’s arbitration initiation.



Example 2 & Example 3

Decision no. 02/2016/KDTM-ST of the Nghe An People’s Court: The Court returned the claim
petition and terminated the civil cases because the parties in dispute had not conducted internal
mediation prior to initiating litigation according to the Charter of the Company.

Decision no. 10/2014/QD-PQTT of the Hanoi People’s Court: “As parties in disputes had not
executed dispute resolution as per Step 1, Clause 4 of the Contract [...], they did not comply with the
agreement and, therefore, went against Article 68.2.b of the LCA. The Arbitral Tribunal handled the

case when arbitration and case handling requirements have not been fulfilled is unlawful according to
relevant Vietnamese law.”

Comment: In Example 2 and Example 3, the Court has decided that the MDR is enforceable and
binds upon the parties. Moreover, it is likely that the Court considered this as a litigation
prerequisite, which means it shall be satisfied before initiating arbitration or at-court litigation.

Enforcement & Binding effect of the MDR clause

The MDR clause in the construction contract is valid and is binding upon parties if the content of
this clause does not violate any prohibition by law or is not contrary to social morals.

Consequences of non-compliance with the MDR clause
Opinion 1: The MDR clause binds the parties in the contract. However, the non-compliance with
this clause might not affect arbitration/at-court litigation initiation.

Option 2: The MDR clause imposes a litigation prerequisite upon parties, and this prerequisite
shall be satisfied before any party initiates arbitration or at-court litigation.



RECOMMENDATIONS

During negotiating and drafting the
contract:

o Parties might considering insert the model arbitration clause supplied
by the chosen arbitration center.

o In case of inserting the MDR clause: parties should explicitly state
requirements for each procedure and consequences of non-
compliance

During the dispute
resolution procedure:

o Good time-management and fully comply with steps as specified in
the MDR clause before initiating arbitration/at-court litigation.
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Ms. Vu Thi Hang - Deputy Director of VIAC Secretariat
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In nearly a decade working at Vietnam International Arbitration Centre (VIAC), Ms. Hang has
participated in coordinating, managing arbitration cases at VIAC while contributed greatly to
training activities as well as professional activities for arbitrators at VIAC.

As a member of VIAC's Science Council, Ms. Hang has participated in research activities of the
Council, directly attending to comment on legal documents regulating commercial and
arbitration activities in Vietnam (the Civil Code, Commercial Law, Enterprise Law, Law on
Commercial Arbitration, etc.).

From integration perspective, Ms. Hang is in charge of international cooperation activities
regarding arbitration and ADRs methods, coordinating cooperation activities with VIAC's
international partners focusing on raising the awareness of public on ADRs, enhancing
knowledge and experience of ADRs users in Vietnam, and promoting commercial arbitration as
well as other ADRs in Vietnam collectively.
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PROCEEDINGS FOR CONSTRUCTION
DISPUTES IN VIETNAM

Ms. VU THI HANG

Deputy Director of the Secretariat
Vietnam International Arbitration (VIAC)

Dispute resolution activities at VIAC

TOTAL DISPUTE VALUE (2013 - 2022)
5 :‘ ‘SS BILLION VND
2 y I (1993 — 2022)
BILLION USD
. . . 500,000,000
35.97% 39.99% 24.04%
. (o] . o . (o]
400,000,000
FDl-element
d " Domestic disputes Foreign-element DA NANG
Isputes (not including FDI party)  disputes 350,000,000
300,000,000 "Hoang Sa/ParacelIslands
L Ll T e N O (G v
250,000,000
200,000,000 KHANH HOA
* & B
56.19 o BE
HOCHIMINH CITY
- o - — 100,000,000
z - @ £0/000.000 antmo
" — ,000, Trudng Sa/Spartlylslands
Rate of lawyer’s participation . (Khanh Hoa - Vietnam)
as Advocate or Authorized TOP 10 foreign ] Ly E wwwwwwwwww
representative users at VIAC allmy —— sgggssgsgsgss



Dispute resolution activities at VMC
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. CASES CASES
Number of disputes ° °
received by VMC With mediators With participation of
(2018-12022) appointed by Parties a lawyer

(With the assistance of
VMC secretariat)

= 0]
l ; it T
A
CASES CASES
i °

Total value in dispute Types of dispute .

Construction Successfully concluded by a With international elements
-1,500 siton (vnp) Sales of Goods MSA and all voluntarily or participation of

service implemented international mediators
-~ 68 MILLION (USD) Intellectual Property

Real Estate

Sectorial disputes

Number of Construction disputes (2013 — 2022) Number of Real estate disputes (2013 — Q1/2023) Number of Energy disputes (2013 — 2022)
60 70 25
60 E
50 B 20
50 g
40 E
B 15
40 B
30 E g
= E 30 E E 10 =
20 E E E E E
B B 20 E B B
= = E E 5 =
E B = E B B
10 E E 10 E_EEE E
EEE EEEEEE 0 = EEEEE E E
20132014 20152016 2017 2018 2019 2020 2021 2022 O 0 0 R O 20132014 201520162017 2018 2019 2020 2021 2022
S S S S S S S
[ - r ...................................... _.i e __i
: : | . | .
Total value in . Total value in : | Total value in :
! construction 20’790 BILLION VND Real estate 7,400 BILLIONVND | : Energy 7’155 BILLIUNVNDl
| disputes 1 disputes : ! disputes ~ :
© (2013 2022) ~1.15 sionusp | I (2013~ 2022) ~317 mrLonusp | | (2013-2022) 310 mwLionusp i
H | : . :
PRSPPI S ) S 7



Observations
Disputes in Construction activities

Disputing
issues

P P pmrmimimm D g
Steps of
contract . Contractor's Employer's
;::?:%ei{::gé}, Violations Violations Others
A ——
e procedures
Energy, Mining Real Estate : : :
Projects Projects (office Building, ; ; ;
Apartment Building, i Quality i . 1 .
Factories) : (Construction : bonsgrection |5 terminationof
; Acceptancet’es{i ; Management : the contract
i i i
i i i
i . i i
| onstruction | § H .
-~ s e =3 . i Time of ! approval disputes
Infrastructure Civil Construction i Completion | ; P
Projects (Expressway, projects ; ;
Bridge, Seaport, Airport, i i
Hospital, etc.) 1 Costoverrun | i
’ g i .. Payment
etc.)
5
- -
Korea-focused statistics at VIAC
Statistic of disputes featuring Korean parties (1993 —2021)
~
10
9 Total J ~2,600 bil VND
. value ~99 mil USD
7
6 I/ Highest
5 \/ value of J ~1689 bil VND
the ~72 mil USD
4 dispute
3 N~
~
2
1 Average J ~24,89 bil VYND
. | | | value ~1,08 mil USD
DTV OMNOVDDO - ANNDTHDOMNOWDDDO—ANMTHLONODOWMDO
DD OOO0OO0OO0O0O0O0O0O0O0 ™= ™™ v «— NN
OO0 OO0 O0O0O0O0D000D0O0O00000O0O0O0 OO0 ~
T T e T e - N AN ANNANNNNNNNNNNNNNNNNNN




B
Typical Arbitration Proceedings at VIAC

« By parties or appointed by : CTOSS examihation/Hot-tubbing Significant support from VIAC
the VIAC President. * Virtual H9§r|ngs . itself and Tribunal to defend for
* Disclosure of information + Transcription of hearing validity of award, if needed.

and challengingarbitrators * Multi - language hearings

TAILORING
CONSTITUTION THE PROCEDURE; )

COMMENCEMENT OF ARBITRAL COLLECTING EVIDENCE/
OF ARBITRATION TRIBUNAL PRODUCING
DOCUMENTS

FINAL AWARD ) POST AWWARD

Request for Arbitration « CMCand POs * Time limit: 30 days
AND/OR Statement of Claims * Factual witness and expert witness / * No Partial Awards; only one Final Award.
Tribunal appointed expert

[
International Arbitration procedure at VIAC

e Arbitral Tribunals may include h e Substantive law could be a set of h CVenue of Hearing can be outside N
Vietnamese and foreign arbitrators. national law or international principles Vietnamese territory
These arbitrators can be within or of international law or foreign laws. (Ex: « Language of arbitration: English,
outside arbitration institution’s List of Vietnamese law, Malaysian law, UK case Mandarin Chinese, Korean, ..
arbitrator law, CISG,...) « Witness examination, witness cross-

checking, expert’s report...
* Virtual/Remote or in-person hearing
w. live transcription, interpretation

International Arbitral ° Law governing the merit & International procedural

Trlb.unal.(l.)lverse procedure of the dispute steps
nationalities)
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Observations (cont.)

Participation Of Experts in complex arbitration at VIAC

Arbitration

* Expert report
Joint expert report
¢ Hot-tubbing

* Legal Expert

* Expert of
Damages/Quantum

 Delay Expert

 Financial expert

* Expert of quality

* The complex &
technical/financial/lega
lissues in the case

* Credibility and weigh of
the evidence present
to Tribunal

-
Arbitration duration & cost

Multiple parties to the same
contract <SHA, SPA & other
corporate disputes>

Consolidation cases of different
contracts <Deal Agent; Investor
and Shareholder/Company >

Multi-contracts arbitration
(Confidentiality and Right to select
an Arbitrator)

. MULTIPARTY
Experts
Experts e ARBITRATION PROCEDURAL ISSUES
participated in Procedures highly considered
VIAC Procedures in complex

Incompatible dispute resolution
clauses in multiple contracts/
irrelevant disputing contracts

Consolidation of disputes after the
Arbitral Tribunal is constituted

at some arbitration institutions

COMPARISON BOARD ON ARBITRATION FEE OF SOME INTERNATIONAL
ARBITRATION INSTITUTIONS

Median duration of arbitration for all tribunals (months) (*)

LCIA Minimum value in
. ~ USD 35,306 ~ USD 4,059 N/A
dispute
HKIAC
Minimum fee with
ICDR - ~ USD 5,000
the minimum value ~USD 11,943 ~USD 670 S
in dispute non-refundable filing fee
SIAC
0 2 4 6 8 10 12 14 16 18 N ~USD 25.601
bitration f ~USD 20,017 USD 4,337 not including hearing room
Arbitration fee (not including hearing room {Including hearing room rental r(ental costs agd o tsg elated
. . nd costs r
* International Centre for Dispute Resolution® (ICDR®), Arbitration Report on Time and with the value in rental costs and costs related to v to the Appointment of
Cost Considering the Impact of Settling International Arbitrations dispute of USD Arbi":;fé’,fﬂ;:";ﬁ':,z&,am,., Arbi:qra:?r/fh:_nge:f Av‘bwrdator; Ar:itratur/Chan%e u;
 and dati lot including Travel an Arbitrator; Travel anc
3',' 60,000 T':Z:e::e::f;':,','i't‘fﬂf,‘,f " acmmmﬂ;’l{fntﬂrenses of accommodation expenses of
A Expedited procedure could rush-up the duration e Arbitater)




Observations

Foresee the Cost Strategy from Observation of
the reimbursement of Legal Costs at VIAC

85% claims on recovery of legal
costs granted (partially or wholly)

Fees of

Legal Lawyer's fees are

services recoverable upon

request of party 15% cases where supporting
evidence for recovery of legal

costs determined insufficient

Foreign lawyers can

5% cases where Respondent

Meeting practice at VIAC

Travel

roqr_n_& expenses only claims for recovery of legal
facilities for the T costs
fexzens_es Hearing. ~—. | Favorable policy of
or Rearin ivi i i
9 s waiving arbitration 26 cases where a legal team

feesfor the legal costs
claim

consisting of 2 or more law firms
(collab) to defend a party

Expenses
for experts,
witnesses, Highest granted amount of lawyer’s fees: In a case of value in dispute:
interpreters, .
& ~109.8 Bil VND ~ 5,600 Bil VND

translator: [~4.5 Mil USD] [~236 Mil USD]

n

Notes for Arbitration users 7
WHAT TO LOOK FOR SELECT
IN AN ARBITRAL INSTITUTION? AN ARBITRATOR *Industry Knowledge
.= Permanency ! “ARBITRATION [l
= Modernrules of arbitration IS AS GOOD AS *Experience in Arbitration
= Specialized & Professional staff ARBITRATOR"
= Reasonable costs and fees ENERGY ARBITRATION
| Redfern& Hunters on International Arbitration(6th edition - 2015) ‘ AT VIAC

No constraints on
appointments of non- / \
listed or foreign
arbitrators

CHOICE OF LAW

Construction arbitration
at VIAC usually has the

Law of the seat—Procedural

Substantive law Law Adaptive procedural

Determine the national
procedural law governing the
arbitration procedure; and the
competent national Court to
supervise the arbitration

practice to accommodate
different styles of
conducting international
arbitration

participation of foreign
& non-listed arbitrators

Governing law of proceedings Counsel team being
Arbitration X ) available around the
agreement (supervise the Arbitral Awards clock to assist foreign k j

& Assist some arbitration
procedures)

. J

arbitrators regardless of
their time-zone




Notes for Arbitration users

Foreign Foreign
Arbitrators Mediators 1 3 Mediators

162 s vmc 58 | 45 hmme
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; ralln™
Thailand i
= \

g

10%
Forelgn
Korea 0
I I France Arbitrators 10%

Forelgn
Mediators

13%
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® The USA

13%

THANK YOU
FOR YOUR ATTENTION!
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