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A TRUNG TAM TRONG TAI
YA\ QUBC TE VIET NAM

TONG QUAN KHUON KHO PHAP LY
VA THU'C TIEN TRONG TAI
TAI VIET NAM

Ong VU ANH DUONG

Phé Chu tich thuding truc kiém Téng thu' ky
Trung tdm Trong tai Quéc té Viét Nam (VIAC)

P v e 2 e ~ ~ N . e . o n
1. Khung phap ly cho giai quyét tranh chap bang trong tai tai Viét Nam
Khung phap ly ctia Viét Nam vé Trong tai thuwong mai
&
PHAP LENH A.u.hm [: LAT
Thuong WAL UG W) = TOTUNG
— DAN SU
B = : Ui

- - a Nghi dinh Nghi quyét B Luat TT Nghi dinh i i
F:‘rf:zsgletzr :;::th-rahr: Tr(l;:zt[éi 63/251%/'5;)-0!’ 0'1/2014'HDTP Dan sy 2015 22/2017/ND-CP N%\;Zgh;é‘:\jég:;/ﬁhﬁ
Thu’&ng mai dan sy Thuong mai huéng dan Luat TTTM cla :I;TCZZAND vé Hoa giai Thuong mai 63/2011/ND-CP

/ 5
o Lanéntang phap ly quan trong cho phuang thirc giai quyét tranh chép bang trong
~ . tai tai Viét Nam
Luat Trong tai e
Thuong mai2010 ) e o < -
‘ o Tiép thu co ban céc nguyén tac c6t l6i clia trong tai qudc té clia thé gidi (Luat Mau
UNCITRAL, Luét Trong tai UNCITRAL v.v.)
. )
VIAC sz 2
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1. Khung phap ly cho giai quyét tranh chip bang trong tai tai Viét Nam

Céng wdc New York 1958 vé Céng nhan va thi hanh cac Quyét dinh Trong tai nwéc ngoai

Cong uwéc
New York
nam 1958

A TRUNG TAM TRONG TAI
/ \ QUGG TE VIET NAM

o Viét Nam gia nhap Cong uwéc New York 1958
vao ngay 12/09/1995, Céng udc nay c6 hiéu
lwc v&i Viet Nam ké tir ngay 11/12/1995.

o Céc phan quyét trong tai nudc ngoai dugc cong
nhan va thi hanh trén lAnh tho Viét Nam

o Céc phan quyét ctia bén Viét Nam ciing c6 thé
dugc céng nhan va cho thi hanh tai 160 quéc
gia va vung lanh thé trong khuén khd Céng uéc
New York

1. Khung phap ly cho giai quyét tranh chip bang trong tai tai Viét Nam

o Céac béndugc twdo lwa
chon phuong thirc giai
quyét tranh chép;

o Phéap luatViét Nam
khuyén khich giai quyét
tranh chap bang Trong tai.

A TRUNG TAM TRONG TAI
I\ QuEC TE VIET NAM

N e

CAC PHUONG THU'C
GIAI QUYET TRANH CHAP

N

. THUONG
TOA LUQNG

AN l

e TRUNG GIAN N
HOA GIAI
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1. Khung phap ly cho giai quyét tranh chap bang trong tai tai Viét Nam

1.1. Hinh thirc Trong tai

TRONG TAI
Arbitration

o Trong tai quy ché
(Institutional)

o Trongtaidocéac bén
thanh lap (Ad-hoc)

A TRUNG TAM TRONG TAI
/ \ QUGG TE VIET NAM

TRONG TAI VU VIEC
Ad-hoc

TRONG TAI QUY CHE
Institutional

1. Khung phap ly cho giai quyét tranh chap bang trong tai tai Viét Nam

1.2. Tham quyén giai quyét tranh chap ctia Trong tai

Diéu 2 Luat Trong tai
thwong mai nam 2010
[ —— ]

1. Tranh ché&p gilra cac bén phat sinh tir
hoat dong thuong mai.

2. Tranh ch&p phét sinh gitta cac bén
trong dé it nh&t moét bén c6 hoat dong
thuong mai.

3. Tranh ch&p khéc gilta cac bén ma
phép luat quy dinh dugc giai quyét
béng Trong tai.

A TRUNG TAM TRONG TAI
|/ \ QUBC TE VIET NAM

An & 69/2023/AL

Van dé phap ly: Trong tai thuong mai c6 thdm
quyeén giai quyét tranh ch&p vé thoa thuan bao
mat (NDA) va khéng canh tranh vé viéc gilra
nguoi lao dong ¢l va ngudi st dung lao dong ci
khong?

Quyét dinh cua Toa an: Thda thuan NDA la mot
thda thuan doc lap gilra ngudi lao dong va ngudi
str dung lao dong (la bén c6 hoat dong thuong
mai, khi c6 tranh chap thi thudc thdm quyén giai
quyét cuia Trong tai nhu sy lya chon cac céac bén
tUr khi ky két theo Digu 2 Khodn 2 Luat TTTM

Khoan 5 Diéu 236
Luat Pat dai
e ——

Tranh chép gitra cac bén phat sinh ti
hoat dong thwong mai lién quan dén
dat dai do Toa an giai quyét theo quy
dinh cuia phép luat vé t8 tung dan sy
hoac do trong tai thwong mai Viét
Nam giai quyét theo quy dinh cua
phap luat vé trong tai thuong mai.
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1. Khung phap ly cho giai quyét tranh chip bang trong tai tai Viét Nam

1.3. S6 lwong Trong tai vién va Thanh lap Hoi déng Trong tai

o Do céac bén thoa thuén;
o Hoi dong Trong tai gdbm 03 Trong tai vién: Trudng hgp khéng co thda thuén;
o Trongtaivién trong hoac ngoai Danh sach VIAC.

HOI PONG TRONG TAI GOM BA TRONG TAI VIEN

TRONG TAIVIEN

THU NHAT

i o Do Nguyéndonchon
| o Nguyén donyéu cau
i Chutich VIAC chidinh

CHU TICH HOI PONG
TRONG TAI

o Dudgc bau bdi hai
Trong taivién

o Né&ukhéngbau dugc,
Chutich VIAC chi dinh

TRONG TAI VIEN
THU HAI

o Dobidonchon
o BjdonyéucauChu
tich VIAC chi dinh

A TRUNG TAM TRONG TAI
/ \ QUGG TE VIET NAM

1. Khung phap ly cho giai quyét tranh chip bang trong tai t

1.4. Théa thuan Trong tai

ai Viet Nam

®

Hinh thitc ctia Théa thuan Trong tai: Bang van ban (theo nghia réng)
Diéu 16 Luat Trong tai Thwong mai nam 2010:

o Thoathuan dugc xac lap qua trao doi giita cac bén bang telegram, fax, telex, thu dién ttr va cac
hinh thirc khac theo quy dinh clia phap luat;
Théa thuan dugc xac lap théng qua trao déi thong tin béng van ban gitra céc bén;
Thoéa thuan dugc luat su, cdng ching vién hoac t6 chitc c6 thAm quyén ghi chép lai bang van ban
theo yéu cau cla céc bén;

o Trong giao dich cac bén cé dan chiu dén mot van ban cé thé hién thoa thuan trong tai nhu hgp
dong, ching tir, diéu L& cong ty va nhirng tai liéu twong tu khéac;

o  Quatrao déivé don kién va ban tu' bao vé ma trong dé thé hién su ton tai clia thoa thuan do mét
bén dua ra va bén kia khong phl nhan.

A TRUNG TAM TRONG TAI
I\ QuEC TE VIET NAM .
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1. Khung phap ly cho giai quyét tranh chap bang trong tai tai Viét Nam

1.4. Théa thuan Trong tai

Phép luat Viét Nam tng ho giai quyét tranh chap béng Trong tai.

VIAC

Diéu 6 Luat Trong tai
thwong mai nam 2010

Toa an thu ly trong trwong hop cé
théa thuan trong tai

Trong trudng hop cac bén tranh chap
da c6 thod thuan trong tai ma mot bén
khdi kién tai Toa an thi Toa an phai tir
ch@i thu ly, trir trudng hgp thoa thuan
trong tai vo hiéu hoac thoad thuan
trong tai khéng thé thuc hién dugc.

TRUNG TAM TRONG TAI
QUAC TE VIET NAM

Piéu 2 Nghi quyét
01/2014/NQ-HDTP

Xac dinh tham quyén giai quyét
tranh chép giita Trong tai, Toa an
theo quy dinh Luat TTTM

Vira chon Toa an vira chon Trong tai

=>yu tién Trong tai.

Khoan 5 Piéu 43 Luat Trong tai
thwong mai nam 2010

Xem xét théa thuan trong tai vo hiéu,
théa thuan trong tai khéng thé thuc
hién dwgc, tham quyén cha Hoi
déng trong tai

Thoda thuén trong tai khong ro rang

=>uu tién lua chon cta Nguyén don

1. Khung phap lycho g

1.5. Thi hanh Phan quyét Trong tai

CONG NHAN
VA THI HANH
PHAN QUYET

TRONG TAI
NU'G'C NGOAI
TAIVIET NAM

VIAC

ﬁ

Bo6 Tw Phap

Y
=4

Hb so yéu cu cong
nhan va thi hanh

= Bon yéu cau

= Ban sao hop 18 quyét dinh
trong tai nuéc ngoai va théa
thuan trong tai hop phap héa
lanh sy va c6 cong chirng

= Tétca déu phai dich sang
tiéng viet

TRUNG TAM TRONG TAI
QuEC TE VIET NAM

iai quyé

05 ngay

B ntn
Toa &n c6 tham quyén

l 05 ngay

Thu ly don yéu cau \(/:: Lﬁglnlgo'n
l <120 ngay hoan tra(*)
N L
,’

Ra quyét dinh m&
phién hop xét don

l 20 ngay

X

|
Phién hop xét don
yéu cau

- =
T chéi 4J—> Céng nhan ———» m

Co quan thi hanh an dan
sw Viét Nam

&t tranh chap bang trong tai tai Viét Nam

Hoi déngTrong tai

TO TUNG
TRONG TAI

Y
=4

Phan quyét Trong tai

VInC
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2. Hoat ddng giai quyét tranh chép tai VIAC

La t8 chirc trong tai, hoa giai hang dau tai Viét Nam va cé uy tin quéc té,
nhitng ndm gan day, VIAC da giai quyét hang nghin vu tranh chép trong nudc va
quéc té lién quan dén t4t ca linh virc nhu mua béan hang héa, van tai, bao hiém,
xay dung, tai chinh, ngan hang, dau tu va céc linh vuc khac véi céc bén tranh
chép dén tir hau hét céc tinh thanh tai Viét Nam va céc quéc gia, vung lanh thd
la d8i tac kinh t€ thuong mai hang dau cua Viét Nam. Trai qua gan ba thap ky
hinh thanh va phat trién, VIAC da khong ngiing l6n manh, dem lai nigm tin va &
chd dua vé cong ly clia cong dong doanh nghiép trong nudc va quéc té.

Ton chi hoat dong
Hoi dong Trong tai “ n
Hang hai (1964)

Thuc déy su phét trién clia phuong

Trung tam Trong tai HANOI

Qudc té Viét Nam (VIAC)
dugc thanh lap ngay

28/04/1993

PANANG

Dua trén sy’ hgp nhét gitra

Quan déo Hoang Sa
(B2 Néng - Viét Nam)

G6p phan nang cao néng luc canh

KHANH HOA

Haéi déng Trong tai
Ngoai thuong (1963)

&

thirc gidi quyét tranh chap bang
trong tai, hoa giai hodc céc phuong
thirc gidi quyét tranh chdp khac
theo quy dinh cuia phap luat mét
cach than thién, cong béng, thuan

tranh ctia nén kinh t& va cong dong
doanh nghiép, thic ddy quan hé
hop tac kinh té, thuong mai, dau tu,
khoa hoc, céng nghé gilta cac t&
chirc va céa nhan trong nudc, gitta

Quiin déo Trudng Sa

Lgi va nhanh chong. (Khanh Hoa - Vigt Nam)

Viét Nam véi nuée ngoai.

VI A TRUNG TAM TRONG TAI
/ \ QUGG TE VIET NAM 1

2. Hoat ddng giai quyét tranh chap tai VIAC

S8 vu tranh chép VIAC thu ly giai doan 1993 - 2023

450 427
400
TRANH CHAP 350
(thu Ly giai doan 1993 - 2023) 300 B
250 221
200 79
31,45% 46,12% 22,43% .
Tranh chép c6 it Tranh chép ndi dia Tranh chép 100 80
nhdtmoét bén la (khéng bao gdm vu quéc té 57 63 4 61
Doanh nghiép c6 it nhat mot bén 1a 50 3028 40
FDI Doanh nghiép FDI) 6 I I I
D G (o Tk THi RESRES
A A Al
VIAC &sturoe™ »
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2. Hoat ddng giai quyét tranh chap tai VIAC

Cho thué

Linh vue giai quyét tranh chap (1993 - 2023)

(Kho chura, thiét bi, v.v.)

Kinh doanh Bao hiém
(Hang hai, Hoa hoan,
Chay né, v.v.)

Tai chinh
Ngan hang

Xay dung
(Nang lugng, Co
s& hatang, v.v.) Mua bén
hang héa
Pautu,

Mua bén & Sép nhap

Téng tri gia tranh chap (2013 - 2023)

63.374 1oone "’2,72 TV USD

Hop tac
Kinh doanh
Kinh doanh
B4t dong san
12,000,000,000,000
- 10,000,000,000,000
Logistics

8,000,000,000,000

6,000,000,000,000

4,000,000,000,000

2,000,000,000,000

TRUNG TAM TRONG TAI
QUAC TE VIET NAM

VIAC

2. Hoat déng giai quyét tranh chap tai VIAC

Quadc tich cac bén tranh chép tai VIAC (1993-2023)

250
200

150

7 m

*Bao gém Hong Kong, Dai Loan

TRUNG TAM TRONG TAI
QuEC TE VIET NAM

VIAC

Quéc gia, khu vuc
c6 doanh nghiép

tham gia giai quyét
tranh chép tai VIAC

Quéc gia, khu vuc CHUA
CO doanh nghiép tham
gia giai quyét tranh chap
tai VIAC

tham
tranh

Quéc gia, khu vuc
PA CO doanh nghiép

Quédc gia, khu vic DA
CO doanh nghiép tham
gia giai quyét tranh
chép tai VIAC n&m 2023

gia giai quyét
chép tai VIAC
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2. Hoat ddng giai quyét tranh chap tai VIAC

Tinh quéc té chia thu tuc trong tai

HOI DONG TRONG TAI QUSC TE (o ?3;3?1;5;:0% tai c6 thé bao gom trong tai vién Viét Nam va trong tai vién

(Pa dang quéc tich Trong tai vién) o Trong tai vién c6 thé la trong tai vién trong danh sach hodc ngoai danh séch
trong taivién cua trung tdm trong tai.

AP DUNG PHAP LUAT NUG'C NGOAI o Luat ndi dung c6 thé bao gdm nhidu luat qudc gia hodc luat nuwdc ngoai
i . hoéc luat quéc té

(Ludt ndi dung va luét hinh thire/thd tuc) o Vidu: Luat Viét Nam, luat Malaysia, luat Anh, Luat Hoa Ky, CISG v.v.
(o Dii\ diém t6 chirc phién hop giai quyét Vu tranh chap c6 thé ndm ngoai lanh
tho Viét Nam;
(Tinh qudc té trong céc bu'dc cia thu tuc o Ngon ng trong tai: tiéng Anh, tiéng trung, tiéng Han,..;
t6 tung trong tai) o Th&m tra ngudi lam ching, thdm van chéo ngudi lam ching, bdo céo cla
chuyén gia...;

o Phién hop tryc tuyén hoac truc ti€p vdi dich vu ghi lai (transcript) va phién
dich tryc ti€p.

VI A TRUNG TAM TRONG TAI
TA\ QUEC TE VIET NAM

3. Quy trinh t6 tung trong tai tai VIAC

QUY TRINH TO TUNG
THEO THU TUC THONG THUONG

A
-~ ™

<=25 ngay >=45 ngay ~30 ngay ~20 ngay <=25 ngay

Thanh lap Ban hanh Phan
Hoi déng Trong tai quyét Trong tai

<=02 ngay >= 30 ngay ~20 ngay ~ 15 ngay <=15 ngay

o /

Triéu tap & té chirc
Phién hop

Bat dau thi tuc
trong tai

Xir ly
Tai liéu trong tai

QuYy TRINHTO TUNG THEO THU TUC RUT GON
Phu hop véi céc vu kién khéng qué phirc tap va linh vuc cu thé

A TRUNG TAM TRONG TAI
|/ \ QUBC TE VIET NAM
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3. Quy trinh t6 tung trong tai tai VIAC

Quan ly vu kién

QUAN LY VU KIEN THONG THUONG {O

o
L
QUAN LY VU KIEN TRU’C TUYEN ©
o
o

VI A TRUNG TAM TRONG TAI
TA\ QUEC TE VIET NAM

Mé&i vu kién s& do mét Thu ky t6 tung (Counsel/standing
secretariat) phu trach hd trg trong suét qua trinh té tung;
Phu hgp véi t6 tung trong tai Viét Nam hién nay.

VIAC chuén bi ra mat Online Case Management Platform —
Nén tang quan ly vu kién truc tuyén;

Cung cép cho céc bén tham gia t6 tung mot moi trudng chung
dé c6 thé theo dbi cling nhu tryc tiép quan ly vu kién cia minh
Phu hop véi xu thé phat trién cua giai quyét tranh chap truc
tuyén trén thé gidi va xu thé phat trién ctia cong nghé

4. Cac dich vu giai

quyét tranh chap tai VIAC

ONE-STOP
SHOP

l

v

TRUNG TAM HOA GIAI
VIET NAM (VMC)

A TRUNG TAM TRONG TAI
|/ \ QUBC TE VIET NAM

TRONG TAI

i

DICH VU
DISPUTE BOARD

KET HOP
TRONG TAI - HOA GIAI

Med-Arb
Combo

Arb-Med-Arb
Protocol
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Thich nghi vaéi

nhirng phat trién
tai thi trwrong Viét Nam

([ o ([
Caéc thl tuc trong tai linh hoat Trong tai vién tdi tr cac qudc gia Thir nghiém céc san pham dé dua ra quy
theo nhu cau clia cac bén trong khac nhau cé hiéu biét vé phap tac t8 tung cho mot vai linh vic dic thu:
céc trudng hop cu thé luat noi dia tai cac quoc gia do Thuong mai dién td, Tin dung

VIAC Gastios™ *

N
c

Diéu khoan Trong giai m

R TIENG VIET B TIENG ANH ZEEEEERELEEEERERESTEREERLSREEeEsREeten

“Moi tranh chép phét sinh tir hodc lién quan dén hop dong nay sé
duoc gidi quyét bang trong tai tai Trung tdm Trong tai Quéc té Viét
Nam (VIAC) theo Quy tac t6 tung trong tai cta Trung tdm nay”.

“Any dispute arising out of or in relation with this contract shall be
resolved by arbitration at the Vietnam International Arbitration
Centre (VIAC) in accordance with its Rules of Arbitration”.

Ngoai ra, cac bén cé thé bé sung: Parties may wish to consider adding:

(a) the place of arbitration shall be [city and/or country].

(b) the governing law of the contract [is/shall be] the
substantive law of [ ].*

(c) the language to be used in the arbitral proceedings shall
be []**

(a) s6 lugng trong tai vién la [mot hoac bal.

(b) dia diém trong tai la [thanh ph8 va/ho&c quéc gial.
(c) luat &p dung cho hop dong la [ 1

(d) ngdén ngir trong tai la [ ].**

Ghi chu:

* Chi 4p dung déi vdi tranh chap c6 yéu té nudc ngoai

** Chi 4p dung dai vai tranh chép c6 yéu té nudc ngoai hoac
tranh ch&p cé it nhat mot bén la doanh nghiép c6 von dau tu
nudc ngoai.

Note:

* For disputes which involve a foreign element.

** For disputes which involve a foreign element or disputes in
which at least one party is an enterprise with foreign
investment capital.

A TRUNG TAM TRONG TAI
I\ QuEC TE VIET NAM 20

10
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Piéu khoan Trong giai mau ap dung cho thu tuc rat gon

B TIENG VIET .

“Moi tranh chép phét sinh tir hodc lién quan dén hop ddng nay sé
duoc gidi quyét bang trong tai tai Trung tdm Trong tai Quéc té Viét
Nam (VIAC) theo Quy tdc t6 tung trong tai cta Trung tdm nay. Cc
bén théa thuan réng t6 tung trong tai sé duoc tién hanh theo Tha
tuc rdt gon quy dinh tai Pigu 37 ctia Quy tac t6 tung trong tai cla
VIAC.”

Ngoai ra, cac bén c6 thé b sung:

(a) dia diém trong tai la [thanh phé va/hoac quéc gial.
(b) luat ap dung cho hgp déng la [1*
(c) ngon nglrtrong tai la [ ]. **

Ghichu:

* Chi 4p dung d6i véi tranh chép c6 y8u t8 nudc ngoai

** Chi 4p dung déi véi tranh ch&p c6 yéu t6 nudc ngoai hoac
tranh ch&p c6 it nhat mot bén la doanh nghiép c6 vén dau tu
nudc ngoai

TRUNG TAM TRONG TAI
QUOC TE VIET NAM

VIAC

B TIENG ANH e .

“Any dispute arising out of or in relation with this contract shall be
resolved by arbitration at the Vietnam International Arbitration
Centre (VIAC) in accordance with its Rules of Arbitration. The
parties agree that any arbitration commenced pursuant to this
clause shall be conducted in accordance with the Expedited
procedure set out in Article 37 of the VIAC Rules of Arbitration.”

Parties may wish to consider adding:

(a) the place of arbitration shall be [city and/or country].

(b) the governing law of the contract [is/shall be] the substantive
law of [ ].*

(c) the language to be used in the arbitral proceedings shall be [ ].**

Note:

* For disputes which involve a foreign element.

** For disputes which involve a foreign element or disputes in
which at least one party is an enterprise with foreign investment
capital.

yal

Piéu khoan Hoa giai mau

- TIENG VIET R RRRRREEEEEE .

"Moi tranh chap phat sinh tir hodc lién quan dén hgp déng nay sé duoc gidi quyét tranh chap
bang hoa gidi tai Trung tdm Hoa gidi Viét Nam (VMC) thubc Trung tdm Trong tai Quéc té Viét Nam
theo Quy tic hoa gidi cta Trung tAm nay"

- TIENG ANH e O EEEEEE PR LR PR PR .

"All dispute arising out of or in connection with this contract shall be resolved through mediation
at the Vietnam Mediation Centre (VMC), a division of Vietnam International Arbitration Centre, in
accordance with its Mediation Rules".

VIAC

TRUNG TAM TRONG TAI
QUOC TE VIET NAM
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A TRUNG TAM TRONG TAI
/ \ QUOC TE VIET NAM

Tran trong cam on

quy vi da lang nghe!
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resolved by arbitration at the Vietnam International Arbitration
Centre (VIAC) in accordance with its Rules of Arbitration”.

I
| RAAARIENRSASRGXOEMSN, YRRTLEE
L BEMESD (VIAC) |, BRBRATEREVIACHRMMHT R

]
H
i
| “Any dispute arising out of or in relation with this contract shall be
|
i
i
|
i
i

Parties may wish to consider adding:

LE AR IEIGN: (a) the place of arbitration shall be [city and/or country].

(a) P RANERA [~ AB=A]. (b) the governing law of the contract [is/shall be] the

(b) MRty [ A/ek s 52 . substantive law of [ ]*

(c) EFfHedEE M1 [ ] mseiiik. * (c) the language to be used in the arbitral proceedings shall
(d) fhEfEFHRERMESNN [ 1. be []**

=iE: Note:

* IEH TS WANR RS * For disputes which involve a foreign element.

sk @ TS AR R I S R AT — T 4 A A ** For disputes which involve a foreign element or disputes in
RIANESV which at least one party is an enterprise with foreign

investment capital.

A VIETNAM INTERNATIONAL
[/ \\_ ARBITRATION CENTRE 21

HRIEFEFRSE KK
B B s — \

“Any dispute arising out of or in relation with this contract shall be
resolved by arbitration at the Vietnam International Arbitration
Centre (VIAC) in accordance with its Rules of Arbitration. The
parties agree that any arbitration commenced pursuant to this
clause shall be conducted in accordance with the Expedited
procedure set out in Article 37 of the VIAC Rules of Arbitration.”

“FLEAEREEHRSAEEE XHEFFN  INEBEE

PRl (VIAC) RIEREMEANBL PEBAR - NWARE -
ARYE A SR I 4R B AE o e 5 449 N 4 42 B B 28 o O =L AU
%37 FMENRFREFHT -~

Parties may wish to consider adding:

LHEATEEEH: (a) the place of arbitration shall be [city and/or country].
(a) fhEdh SNy [Im A/ e E 5] . (b) the governing law of the contract [is/shall be] the substantive
(b) GFEIRHERES: [N 1M sk, * law of [ ]*
(¢) FhERFHHERAMETRA [ 1. ** (c) the language to be used in the arbitral proceedings shall be [ ]**
AR Note:
* @G T AR E L. * For disputes which involve a foreign element.
sok I8 TS ANA Z G ERE DA — 7 4 A R R A ** For disputes which involve a foreign element or disputes in
N ESIE which at least one party is an enterprise with foreign investment
capital.
VIAC S 22
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| CARAARSIRNASAAREROEMER, BERTEEARFOVMO), RRTER
| VMCR#

"All dispute arising out of or in connection with this contract shall be resolved through mediation
at the Vietnam Mediation Centre (VMC), a division of Vietnam International Arbitration Centre, in
accordance with its Mediation Rules".

A VIETNAM INTERNATIONAL
/N Aramrarion centre
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A VIETNAM INTERNATIONAL D FEEFRZFRFHRERS
VIAC -

ARBITRATION CENTRE CIETAC  Clina INTERNATIONALECONOMICAND
NI TaoEARaTRATION CommsSoN

DAC PIEM PHAP LY CUA 3 \
HE THONG TRONG TAI VA THU'C TIEN
TRONG TAI TAI TRUNG QUOC

LU FEIZ+

Giam déc Phat trién kinh doanh
Uy ban Trong tai thuong mai va
Kinh t& Quéc té Trung Quéc (CIETAC)

1. Lich str Thanh lap CIETAC

Uy ban Trong tai Thwong mai va Kinh t& Quéc té€ Trung Quéc (CIETAC) (3 t6 chiic trong tai thuding tric chinh & Trung Quéc Dai
luc, dugc thanh lap vao nam 1956 theo quyét dinh clia Hoi dong Hoi déng Xuc tién Thuong mai Quéc t& Trung Qudc dé giai quyét
céc tranh chap thuong mai qudc té, lién quan dén trong nuwdc va nudc ngoai bang hinh thirc trong tai.

Sau han 60 nam phét trién, CIETAC da trd thanh mot trong nhirng t8 chirc trong tai qudc t& quan trong va c6 anh hudng nhat trén
thé gi6i, hinh thanh mé hinh dich vu giai quyét tranh chap da dang, c6 mau sic riéng va cht yéu tap trung vao trong tai thuong
mai, ti€ng tdm va kinh nghiém cta CIETAC dugc biét dén nhu la “thuong hiéu quéc té” .

Trong 60 nam qua, CIETAC dé thu ly hon 60.000 vu kién véi cac bén tai hon 160 quéc gia va khu vuc trén thé gidi, va cdc phén
quyét cua trong tai da dugc cdng nhan va thi hanh réng rai trén toan thé gidi. Trong nhirtng nam qua, vdi bé day lich st va thanh
tich vuot troi clia minh, CIETAC da khang dinh vi thé dan dau trong linh vie trong tai Trung Quéc va xay dung thuong hiéu quéc té
V& trong tai Trung Quéc. Day la mét trong nhitng t8 chirc trong tai quéc t& thudng truc Ldn trén thé gigi. Nam 2021, CIETAC dugc
"Béo cdo khao sat trong tai quéc t&" do Dai hoc Queen Marry thyc hién danh gia la mot trong ndm t8 chirc trong tai phé bién nhat
trén thé gidi.

A VIETNAM INTERNATIONAL . HEEGESFRAMRERS
VII \C ARBITRATION CENTRE CIEIAC o = 2

EAC cumamrenanionat economc anp
SEEZ rravearsiraTIoN commission
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2. Ban hanh Luat Trong tai

Luat Trong tai hién hanh
clia Cong hoa Nhan dan Trung Hoa
dugc ban hanh nam 1994.

!

Nam 2000, TQ c6 160 t8 chirc trong tai, thu ly téng
c6ng 9.577 vu viéc vdi téng s8 vu viéc la 22,1ty
nhan dan té.

A VIETNAM INTERNATIONAL cgfm’ TEEFZFABHRERS
JA\@fptatisdirts AL ete it stitets
TRADE ARBITRATION COMMISSION

B6 Tu phap Trung Qudc da céng bd
(Dw thao &y y ki€n) "Luat Trong tai cia Cong
hoa Nhan dan Trung Hoa (D4 s(ra déi)
vao ngay 30 thang 7 nam 2021

!

Nam 2022, TQ c6 téng 277 t6 chirc trong tai, thu ly
téng cong 475.173 vu viéc va téng s6 vu viéc trong tai
trén toan qudc la 986 ty nhan dan té.

3. Luat ap dung vé quan hé dan su cé yéu té nwdc ngoai,

luat tdé tung dan su, v.v

-

Ngoai Luat Trong tai,
quy dinh vé trong

tai con duoc thé
hién trong mét sé
luat lién quan.

\

FRBMRERE
NAL ECONOMIC AND
N COMMISSION

A VIETNAM INTERNATIONAL
./ \\ ARBITRATION CENTRE

Vi du, Piéu 18 Luat Ap dung phdp luat trong quan hé dan
sw’lién quan dén yéu té nwéc ngoai quy dinh viéc xac
dinh phap luat 4p dung doi véi thoa thuan trong tai lién cé
yéu té nudc ngoai.

Luéat Té tung Dén sy’ cua Trung Quéc dugc ban hanh nam
1991 (stra d6i vao cdc ndm 2012, 2017 va 2023).
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4. Gidi thich ciia Toa an nhan dan tdi cao

Sau khi Luat Trong tai Nhirng giai thich phap ly nay nham:
dwgc céng bd va thi hanh,
Toéa an nhan dén téi cao da = Kh&c phuc nhitng han ché cutia phap luat,

ban hanh hang chuc ban
giai thich phap ly mang
tinh chuyén nganh lién
quan dén trong tai.

= Lam ré6 moét s8 quy dinh chua rd rang;

Va gi& nhirng giai thich nay da tré thanh mét phan khéng
thé thi€u trong hé théng trong tai Trung Quéc hién nay.

A VIETNAM INTERNATIONAL D p
VIAC e <igae £,

5. “Cdng wédc New York” va tac dong cuiia Céng wéc nay doi
vGi hé thong trong tai Trung Quédc

Céng wdc vé cdng nhan va N&m 1986 Trung Quéc chinh thirc
cho thi hanh céc phan quyét la thanh vién ctia Cong uwédc New
trong tai nudc ngoai 1958 York 1958
— ] e — ]
o Coéng udc New York la co s& quan trong o Sukién nay danh d4u viéc trong tai qudc té
cho viéc cong nhan va cho thi hanh céac Trung Qudc da tiém can gan hon vdi cac
phan quyét trong tai gilra cac qudc gia ky tiéu chudn qudc té.
ké&t va c6 thé dugc coi ld mot vi du thanh o Cung cép mét su bado dam thé ché manh
cong vé viéc phap dién hda cac digu udc mé cho viéc cdng nhan va thi hanh céc
qudc té trong linh vuc trong tai va tu phap. phan quyét trong tai gira Trung Qudc va

céc quéc gia ky két khac. .

A VIETNAM INTERNATIONAL
./ \\ ARBITRATION CENTRE
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’76. Piém ndi bat va tinh thuc tién cua CIETAC

Céc quy téc trong tai dau tién cla CIETAC
vao ndm 1956 da thiét lap quyén tu quyét
clia cac bén, trong tai, trong tai vién va
phan quyét cudi cung, thiét lap mot hé
théng trong tai phu hgp vGi cac thong &
quéc té va phan anh cam két cua CIETAC
d6i vdi cdc nguyén tic va thong lé trong tai
thuong mai.

Pautién, vé bo quy tic

o Luéat Trong tai va Quy tac Trong tai & nhing
thanh phan quan trong trong hé théng trong
tai ctia mot quéc gia. Quy tic Trong tai digu
chinh céc thi tuc t6 tung va budc phai tuan
thd cac quy dinh tai Luat Trong tai. Trong
trudng hgp mot van dé khong dugec quy
dinh trong Quy tic Trong tai thi sé tu dong
dan chiéu dén Luat Trong tai (4p dung bd
sung).

Ké tir lan dau tién dugc ban hanh vao ndm
1956, CIETAC da stra d6i Quy tac Trong tai
chin lan

o Co6 thé néi, Quy tdc CIETAC da ké thira va
ti€p thu kinh nghiém cua trong tai quéc té
nhung vdn mang dam ban sic cla nén
trong tai Trung Qudc.

Phién ban th& mudi ctia Quy tic trong tai
dugc phat hanh vao thang 9 nam 2023 va
dugc thuc thi ké tir ngay 01 thang 01 nam

A VIETNAM INTERNATIONAL cffhach TEERZSFRBHRERS
JA\@fptatisdirts AL e i sctiners
SEE rmavearsimaaTion commission

’76. Piém ndi bat va tinh thuc tién ctia CIETAC

Thi hai, vé tinh thuc tién

o Trung Quéc la qubc gia chiu anh hudng hon
hét bdi hé théng luat dan sy va hau hét cac
trong tai dai luc dong vai tro chd déng va tich

cuc trong cac thi tuc nhu ndp tai liéu, 4n dinh CIETAC hoan toan ton trong quyén tw ijfl

thoi han, diéu tra céc van dé trudc phién xét xo ° Cl}'a C,éC k,)én trong bf’ quy t‘é.c lan tJI’lU’C ti'én

va cac phién ti€p theo taitoa. . PR .O. xe:t xt{’ cua, mlnh: dong’ thg’l k’huyfn Ehlch

o cac bén thoa thuén trudc vé cac yeu‘to nhu

o La don vi cung cép dich vu trong tai qudc té, ngoén nglr va phuang thic xét x nham dat

CIETAC luén coi trong nhu cau cla cac bén & dugc sy can bang gitfa higu quava EU’ ciéng
nuéc ngoai vé cac van dé trong tai mot cach bang cho cac bén trong trong tai quéc té.

toan dién, thuan tién va qudc té, dong thoi
quan tdm dén cac nhu cau khac nhau clia cac
bén vé tinh hiéu qua va su cong bang dua trén
cac quy tic phap ly khac nhau clia médi nudc.

VI/‘\C VIETNAM INTERNATIONAL C?I‘E:%C HEEGSFRAMRERS
ARBITRATION CENTRE ELAC chamreruanionaL economic o
TRADE ARBITRATION COMMISSION
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’76. Piém ndi bat va tinh thuc tién ctia CIETAC

Thir ba, vé cong tac quan
ly té chirc:

CIETAC da phat trién hang loat
hé thong quan ly, bao gom:

A VIETNAM INTERNATIONAL cfgfm’ TEERZSFRBHRERS
JA\@fptatisdirts AL e i sctiners
TRADE ARBITRATION COMMISSION

/

“Huéng dan giai quyét vu viéc ctia Chi tich Trung tam Trong tai”

“Quy dinh vé quan ly, giam sat trong tai"

"Cac bién phap nham nang cao hiéu qua trong tai", v.v.

’76. Piém ndi bat va tinh thuc tién cia CIETAC

Thir tw, ’ng dung cong nghé méi
trong quan ly
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RADE ARBITRATION COMMISSION

‘ Theo xu hudng thai dai, CIETAC da ddy manh (ng

dung va céap nhat cac cong nghé mdi trong viéc
ndp don truc tuyén, xét xr qua video, dich vu
dién t&, nén tang trao déi tai liéu dién t&, chir ky
dién tr va con dau dién tr da dugc s dung day
du trong trong tai CIETAC.

La mot té chire gidi quyét tranh chap dugc APEC
céng nhan, CIETAC da ra mat Nén tang giai quyét
tranh chap tryc tuyén CIETAC APEC nham cung
cép céc dich vu giai quyét tranh chap truc tuyén
tich hgp, tiéu chudn héa, thuan tién va chi phi
thap vé dam phan, hoa giai va trong tai dé giai
quyét tranh chép thuong mai xuyén bién gidi gitra
cac doanh nghiép nhé va vira.




D6i mat véi moét twong lai day thach thire va
sang tao, CIETAC sé luén duy tri tw duy c&i mé,
héa nhap va sang tao, c6 gang dap rng nhu cau
vé trong tai cia cac bén khéng chi trong Trung
Quéc va nwéc ngoai moét cach cdng bang va
hiéu qua nhat, tich cwc thic day Trung Quéc tré
thanh dia diém trong tai quoc té phé bién hon &
thé gi®i va c6 nhirng dong gop xirng dang vao
viéc thic day sw phat trién cua trong tai quoc té.

Xin tran trong

5/8/2024
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A TRUNG TAM TRONG TAI wTeEENTER
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THU'O'NG MAI - DAU TU’ XUYEN BIEN GIO'l
VIET NAM - TRUNG QUOC
RUI RO VA UNG PHO

Ba NGUYEN THI THU TRANG

Gigm déc Trung tam WTO & Hoi Nhap, Lién doan
Thuong mai va Cong nghiép Viét Nam (VCCI)

(01 Hiéntrangthuong mai- dautu
xuyén bién gidi Viét Nam - Trung Qudc

(02 Ruirocé thé cé va
Goiy giai phap i’ng pho

vvvvvvvvvvv




Phan 1:
Hién trang thwong mai, dau tw
xuyén bién gidi Viét Nam - Trung Quoc

5/8/2024

Tong kim ngach XNK
(Pon vj tinh: ty $)

Tang trwéng kim ngach theo nam

2023 171,85 -2.12%
2022 175,57 5.84%
2021 165,88 24.64%
2020 133,09 13.88%
2019 116, 87 9.52%

Ngudn: Téng cuc théng ké
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/Thu’o’ng mai xuyén bién gidi Viét Nam - Trung Quéc

Céc mat hang xuat khau cha yéu Kim ngach XK nam Cac mat hang Viét Nam nhap khau
ctia Viét Nam sang Trung Quéc 2023 (ty USD) chii yéu tir Trung Quéc nam 2023
Dién thoai céc loai va linh kién 16,87 May vi tinh, s&n pham dién terva linh kién 23,41
May vi tinh va linh kién 18,05 May moc, thiét bi, dung cu, phu tung khac 22,5
Mdy anh, may quay phim va linh kién 4,64 Vai cac loai 8,33
Hang rau qua 3,64 Dién thoai cac loai va linh kién 7,3
May maéc thiét bi dung cu phu tung khac 3,01 Sat thép cac loai 5,65
Cao su 2,27 San pham tir chat déo 4,04
Giay dép cac loai 1,87 San pham tir sat thép 3,45
G& va san pham gb 1,71 San pham hoa chat 3,4
Hai san 1,34 Nguyén phu liéu dét may, da, giay 3,09
S&n va céc san pham tir sén 1,19 Hoé chat 2,93
Hang dét may 1,12 Kim loai thuong khac 2,31

wreenTeR\

A
VIAC Sssduaon™ vecy

/;é\u tw tir Trung Quoc vao Viét Nam

4 . S6 vén dang ky Tang truéng vén dang ky
“ " (ty USD) theo nam

2019 683 4,06 64.83%

2020 342 2,46 -39.45%

2021 204 2,92 18.77%

2022 283 2,52 -13.82%

2023 707 4,47 77.56%
Tong iy k& dén hé&t 2023 4230 27,48

Nguén: Cuc Ddu tu nudc ngodi,
Bé Ké hoach va Bdu tu

wraEenTeR

A
VIAC Sssduon™ vecy
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Rui ro tranh chép trong thuwong mai, dau tu

Xuyén bién gigi

Thong thwong

Moi giao dich déu 4n chlra nguy co phat

sinh tranh chép

v Ruiro lién quan t&i qua trinh giao két

(vé chu thé, y chi, ndi dung, hinh thirc)

v" Rui ro lién quan tdi qua trinh thuc hién
(nguyén nhan chu quan, khach quan)

WIeCENTER
VIAC Sssduon™ vecl,

Pac thu

RUi ro tranh chép trong cac giao dich xuyén

bién gidi

v" Khéac biét vé hé théng phap luat (truc
tiép hoac gian ti€p lién quan tdi giao
dich)

v" Khéc biét vé cac khia canh anh hudng tdi
hanh vi phap ly (van héa kinh doanh,
nhén thirc chung, co ché quan ly...)
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Giai phap phong ngtra
= Kiém tra day dd céc diéu kién giao két, thuc
hién giao dich
= Soan thao hgp dong chat ché, ré rang, tinh
dén day du cac kha ndng co thé xay ra
* Du kién trudc vé co ché phu hgp dé giai
quyét tranh chép néu phat sinh

Giai phap xur ly
= Thuong lugng, hoa giai

=  SUrdung cd ché giai quyét tranh chép da thoa
thuan

Tran trong cam on
quy vi da lang nghe!

TRUNG TAM WTO VA HOI NHAP LIEN DOAN THU'ONG MAI VA CONG NGHIEP VIET NAM
Pia chi: Toa VCCI, S6 9 Pao Duy Anh, Phuong Mai, Péng Pa, Ha Noi

Sé dién thoai:

Email: banthuky@trungtamwto.vn

Website: trungtamwto.vn / wtocenter.vn

A TRUNG TAM TRONG TAI LIEN DOAN THUONG MAI VA
[/ N\ ouBCTE VIET HAM CONGNGHIEP VIETNAM 1
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2023 171,85 -2.12%

2022 175,57 5.84%

2021 165,88 24.64%

2020 133,09 13.88%

2019 116, 87 9.52%
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2019 683 4,06 64.83%

2020 342 2,46 -39.45%

2021 204 2,92 18.77%

2022 283 2,562 -13.82%

2023 707 4,47 77.56%
BZE2023FERIT2H 4230 27,48

SEZEN [ I HRAEIEFE]

e
A VIETNAM INTERNATIONAL N\
VIAC isssidie  vec))




5/8/2024

F2ER 4

R EN A R WA

4
B R 5 A ENE ST
BEBRT YERIE R
RFEE S IR L 45 X FTT 56 1T I 1180 JRU: 38 EEIE AT T A R :
v EEEESEERE (TS v R RER (55 EEERIEE
m#EEE. 2E. AR, O AHI
v S REAR OGRS (F RN v TN ESR Ol EiE
JEIRD iR, BRI - )
VIAC s vec 8




5/8/2024

TRBI R TT R

= KA EAIIRAT 22 53 IO 2% A

= EEEEFRNZONE, BATEW. B,
FE7> 75 FE P A A Rk

= BRATTH I S AL R AR ke B 4

fRv R
IR R
= A I RE O A U e

JEE R |

TRUNG TAM WTO VA HOI NHAP LIEN DOAN THU'ONG MAI VA CONG NGHIEP VIET NAM
Pia chi: Toa VCCI, S6 9 Dao Duy Anh, Phuong Mai, Péng Pa, Ha Noi

Sé dién thoai:

Email: banthuky@trungtamwto.vn

Website: trungtamwto.vn / wtocenter.vn
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MOT SO RUI RO PHAP LY CAN LUU Y

VA KINH NGHIEM GIAI QUYET TRANH CHAP
TRONG THUONG MAI VA DAU TU’
VIET NAM - TRUNG QUOC

Ls. NGUYEN DUY LINH

Luat st Thanh vién Cong ty Luat TNHH
Quéct8 Vigt Nam (VILAF - Hong Birc)
Trong tai vién Trung tam Trong tai
Quéc té Viet Nam (VIAC)

Néi dung

® PHANA MOTS6 RUIRO PHAP LY CANLUU Y

. Rui ro do Xung dot phép luat va Sy thiéu tuang thich clia cadc Quy dinh phap luat
. Sy Thiéu 8n dinh va Hoan thién vé Chinh sach, Quy dinh phap luat

. Van dé Bao mat thong tin va Rui ro lién quan dén gia mao, lira dao

. Suthi€u thdng nhat trong viéc ap dung phap luat

a b WO N =

. RUi ro, bat cap trong viéc Céng nhan va Thi hanh Phan quyét Trong tai nudc ngoai,
Ban an cua Toa an nudc ngoai

6. Ruiro, bat cap trong viéc thi hanh an
7. Nguy co dan dén tranh chap gitra Chinh phti va Nha dau tv
® PHANB MOTSO LUUY NHAM PHONG NGUA RUI RO VA GIAI QUYET TRANH CHAP HIEU QUA
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PHAN A

MOT SO
RUI RO PHAP LY

1. Rui ro do Xung dét phap luat va Su’ thiéu twong thich
cuia cac Quy dinh phap luat

Quan Hé Thuong Mai Dau Tu (Viét Nam - Trung Qudc) c6 thé chiu sy diéu chinh cta
nhiéu hé théng phap luat:

=  Phap luat Viét Nam, Trung Qudc;

= Cé&c hiép dinh song va da phuong ma Viét Nam va Trung Quéc la cac bén ky két: hién cé it
nhat 10 hiép dinh song phuong vé thuong mai dau tu, vi du: Hiép dinh thuong mai tw do (FTA)
Viét Nam va Trung Qudc, Hiép Dinh Gilta Viét Nam Va Trung Quéc V& Khuyé&n Khich va Bao
Hé Pau Tu;

. Luéat do lia chon clia cac bén trong hgp dong.

# Tiém an nguy co dan dén cac xung dot phap luat
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1. Rui ro do Xung dét phap luat va Su’ thiéu tuong thich
cua cac Quy dinh phap luat

Suw thi€u tuong thich gitra cac Mau Hop dong Quéc té véi cac quy dinh chia
phap luat Viéet Nam.

= Thiét hai do cham tré (Delay damage): = Thutuc quyét toan thanh ly, quyét
Delay damage theo FIDIC c6 thé dudc toan hop dong: lan lugt la 45 ngay (t6i
xem la “liquidated damage” (thiét hai da 90 ngay ddi véi du an quy mo Ldn) va
bb6i thudng &n dinh trudc) vs Phap Luat 60 ngay (t6i da 120 ngay déi véi du an
Viét Nam khéng cé quy dinh cu thé vé quy mo l&n) vs Khéng cé quy dinh theo
van dé nay. Diéu nay khién thoa thuan FIDIC.

vé delay damage c6 thé khong dugc
cOng nhan tai Viét Nam.

VIAC

ViIILAF

2. Rui ro do su thay déi, thi€u hoan thién trong chinh sach, quy dinh
phap luat

Trong ndm 2022, Luat stra ddi, bd sung mét s6 didu clia Luat Dau tu cdng, Luat dau tu theo
phuong thitc d6i tac cong tu, Luat ddu tu, Luadt Nha &, Luat Doanh nghiép da dugc ban hanh.
Diéu dang chu y la nhiéu luat bi sira d6i méi dugc ban hanh nam 2020.

= N&m 2024, Qudc hoi Vit Nam du kién sé thong qua 18 luat.

. Nhigu quy dinh méi chua cé huéng dan cu thé, chua phu hgp véi thuc tién gay ra nhigu khé
khan cho doanh nghiép trong qué trinh hoat déng, vi du Quy chuén 06 vé PCCC.

Su thay dai lién tuc, thi€u 6n dinh trong cac chinh sach quy dinh cta phap luat

gay ra cac rui ro, anh huwéng dén hoat dong thuong mai, dau tu gitra cac bén

= CA&c thatuc hanh chinh, phap ly con phic tap, chong chéo gay kho khan cho hoat dong dau
tu kinh doanh ctia nha dau tu.
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3. Van dé Bao mat thong tin va rii ro vé gia mao, lira dao trong thuong
mai, dau tu qudc té

Sy phat trién manh mé cuia cong nghé théng tin cho
phép céac hoat dong thuong mai, dau tu dugc thuc
hién chud y&u theo hinh thire online nhu email,
internet banking. Tuy nhién, diéu nay dan dén nguy
co cac théng tin cua doanh nghiép, nha dau tu bi
ké xau danh cap dé thuc hién cac hanh vi pham téi,
gay thiét hai cho doanh nghiép.

ViDu:

= Vuviéc lira dao, gia mao théng tin lién quan dén
doanh nghiép hat diéu

= Vuviéc lién quan dén doanh nghiép Hong Kong

A VIETNAMINTERNATIONAL
/N srsmramion cenre

4. Sy thiéu théng nhat trong viéc ap dung phap luat khién qua trinh va
két qua giai quyét tranh chap kéo dai va khé luwong

Tham quyén riéng biét cua Toa an Viét Nam:

= Piéu470.1.a, BLTTDS 2015: Vu 4n dan su dé c6 lién quan dén quyén ddi vdi tai san la bat dong san
thudc thdm quyén riéng biét clia toa an Viét Nam.

= Quyétdinh 28/2020/QDKDTM-PT ngay 29/06/2020: Theo TAND Cé&p Cao tai HCM, viéc nhan chuyén
nhugng phan vén gép clia nha dau tu trong mot céng ty Viét Nam bat dong san la vy an dan sy cé lién
quan dén quyén ddi vdi tai san la bat dong san trén lanh thé Viét Nam.

=  Quyétdinh sé 09/2023/HS-PT ngay 19/01/2023: Theo TAND C&p Cao tai Ha N&i “néu cho cng nhan va
cho thi hanh tai Viét Nam phan quyét ctia Trong tai nudc ngoai ... thi duge hiéu la trong qua trinh thi
hanh phan quyét cuia trong tai sé phai thi hanh céac tai san la dong san va bat dong san ctia VMG tai Viét
Nam va theo Diéu 470 Bo luat t6 tung dan sy .... nén chi c6 Toa an VN mdi c6 tham quyén giai quyét viec
lién quan dén quyén d8i vdi tai san la bat dong san c6 trén lanh thé Viét Nam.”

A VIETNAM INTERNATIONAL
/N srormmamion cenre
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4. Sy thiéu théng nhat trong viéc ap dung phap luat khién qua trinh va
két qua giai quyét tranh chap kéo dai va khé lwong

Dién giai va Ap dung quy dinh ‘Phan quyét Trong tai vi pham Nguyén tic co ban’:

- N6i ham khai niém chua ro rang;

= Toda an Viét Nam ap dung hudng giai thich qua réng lién quan dén can c( nay, vi du: viéc vi
pham quy dinh vé hgp phap héa lanh sy tai liéu nudc ngoai dugc mot sé toa xem la vi pham
nguyén tic cao ban.

=  Pangluuy, cung van dé vé van dé hop phap héa lanh sy nhung TAND Ha Noi lai cé 2 quan
diém trai ngugc nhau, vi du: Quyét dinh 12/2023/PQTT ngay 4/7/2023 (Khéng HPHLS vi
pham nguyén tic co ban) vs Quyét dinh 16/2023/QD-PQTT ngay 7/11/2023 (Khéng HPHLS
khéng vi pham nguyén téc co ban)

VIAC

viitlLialr 9

4. Sy thiéu théng nhat trong viéc ap dung phap luat khién qua trinh va
két qua giai quyét tranh chap kéo dai va khé luwong

Qua trinh Giai quyét tranh chéip kéo dai va chuwa hiéu qua:

Vu tranh chép gilta cac nha thau Trung Quéc la Vién thiét ké Hydro China Huadong va Céng ty
TNHH Cuc dwong sit s6 18 Trung Quéc v6i Chl dau tuw la CTCP Thiy dién Vinh Son - Séng Hinh
phat sinh tir hgp dong tri gia hon 1.936 ty dong xay dung hang muc tuyé&n nang lugng clia Dy an
thay dién Thuong Kotum:

*  Phia nha thau thuc hién mét phan du an thi dirng céng viéc vi cho réng chi dau tu khéng
thue hién nghia vu thanh toan. Nam 2014, cac nha thau da khdi kién chu dau tu'ra VIAC.

= VAo ngay 10/4/2019, HOi dong trong tai da ra phan quyét budc chu dau tu phai bdi thuong sé
tién 2,163 ty déng cho céc nha thau.

= Ngay 02/5/2019, chu dau tu da ndp don yéu cau toa an hly phan quyét trén.

= Ngay 14/11/2019 (t&c |3 sau hon 05 nam ké tir khi bat dau qua trinh giai quyét tranh chap),
TAND Ha Noi da ra Quyét dinh s6 11/2019/QP-PQTT dé huy phan quyét ctia HDTT.

viiLialF] 10




5/8/2024

5. Viéc Cong nhan va Cho thi hanh Phan quyét trong tai nwéc ngoai,
Ban an cuia Toa an nwdc ngoai con nhiéu bat cap

Huay Phan quyét Trong tai tai Tp. H6 Chi Minh Huy Phan quyét Trong tai tai Tp. H6 Chi Minh
(01/10/2021 - 30/09/2022) (n&m 2023)

Bi hity Bi hily
@ Tuchsinay @ Tichsihuy
@ oinhchi ® oinhchi

. Dang giai quyét

VIAC

.

6. Khé khan va Bat cap trong viéc thi hanh an tai Viét Nam

= Nam 2023 c6 932.541 yéu cau thi hanh ~6 1 %
an dan su/kinh doanh thuong mai, tuy
nhién chi c6 575.667 yéu cau (chiém
khoang 61%) dugc thi hanh.

= Thiéu céc quy dinh huéng dan cu thé lién
quan dén viéc thi hanh ban an c6 yéu td
nudc ngoai, vi du nhu huéng dan lién
quan dén tong dat tai liéu thi hanh an cho
duong sy & nuwdc ngoai.

Ty L& thi hanh yéu cau thi hanh an
dan su/kinh doanh thwong mai (Nam 2023)
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7. Nguy co dan dén cac tranh chap giira Chinh phu Viét Nam va Nha
dau tu nwdc ngoai

= Viéc ap dung, dién giai phap luat trong = Ti&r2004 dén nay, 11 vu tranh chdp dugc
qua trinh giai quyét cac tranh chap mot ghi nhan gitra nha dau tw nudc ngoai vdi
céch thiéu cong bang cé thé lam phat chinh pht Viét Nam, trong dé6 5 vu dang
sinh tranh chép gitra chinh phu Viét dién ra thi cé 2 vy lién quan dén nha
Nam va cac nha dau tu nudc ngoai. thau Trung Quéc.

PHAN B

MOT SO LUU Y NHAM
PHONG NGUA RUI RO
VA GIAI QUYET

TRANH CHAP HIEU QUA
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M6t s6 lwu y nham phong ngtra ri ro va giai quyét tranh chap hiéu qua

Tim hiéu k¥ quy dinh phéap luat lién quan cua nudc ndi thuc hién cac hoat dong thuong mai, dau tu;
Tim hiéu k¥ théng tin lién quan dén déi tac trudc khi giao két hop déng, tién hanh hgp tac dau tu;

Thue hién céc bién phap bao mat thong tin kinh doanh, dau tu;

Ra soat, nghién cttu ky cac van dé phap ly lién quan trong qua trinh soan thao, giao két va thuc hién
hop dong (dac biét: xac dinh/lua chon luat diéu chinh déi vai hgp déng, hoat dong dau tu; tinh hap
phép chia hgp déng/md hinh dau tu; cac van dé lién quan dén hinh thire, tha tuc dau tu, van dé vé

thanh todn; co ché giai quyét tranh chap);

Can nhéc st dung dich vu tu van phap ly;

Can nhéc viéc xay dung co ché phong ngira va giai quyét tranh chap (vi du, ban phan xir tranh chap

(DAB) trong céc HDXD), lwa chon phuong thitc gidi quyét tranh chdp phu hgp;
Thién chi, hgp tac trong viéc giai quyét tranh chap thong qua thuong lugng, hoa giai;
Lén k& hoach, chién lwgc hanh déng ré rang va kip thai khi xay ra tranh chap dé tranh bi déng.

ViIILAF

Danh muc tai liéu tham khao

VIAC

https://www.toaan.gov.vn/webcenter/ShowProperty?nodeld=/UCMServer/TAND198581;

Bai trinh bay cuia 6ng D6 Quéc Pat, chanh an Toa an Kinh t& TP H6 Chi Minh, dugc chia sé tai
Chuyén dé dao tao phap ly do S& tu phap HCM té chirc

Bai trinh bay ctia ba Pham Thi Hang, Toa 4n Nhan dan T&i Cao, dugdc chia sé tai hdi thdo vé Cong
nhan va cho thi hanh phan quyét trong tai dugc t8 chirc bdi Amcham va IPBA vao ngay 10/01/2024

https://thads.moj.gov.vn/baocao/Lists/BaoCaoTHADS/Attachments/4336/545 BC-CP_12102023-
signed.pdf

https://investmentpolicy.unctad.org/investment-dispute-settlement/country/229/viet-
nam/respondent

https://tlpl.moj.gov.vn/Pages/chi-tiet-de-tai.aspx?ltemID=78&CategoryDT=DT#



https://www.toaan.gov.vn/webcenter/ShowProperty?nodeId=/UCMServer/TAND198581
https://thads.moj.gov.vn/baocao/Lists/BaoCaoTHADS/Attachments/4336/545_BC-CP_12102023-signed.pdf
https://thads.moj.gov.vn/baocao/Lists/BaoCaoTHADS/Attachments/4336/545_BC-CP_12102023-signed.pdf
https://investmentpolicy.unctad.org/investment-dispute-settlement/country/229/viet-nam/respondent
https://investmentpolicy.unctad.org/investment-dispute-settlement/country/229/viet-nam/respondent
https://tlpl.moj.gov.vn/Pages/chi-tiet-de-tai.aspx?ItemID=78&CategoryDT=DT

5/8/2024

Tran trong cam on
quy vi da lang nghe!

Ls. NGUYEN DUY LINH
Luat su Thanh vién Céng ty Luat TNHH Quéc té Viét Nam (VILAF — Hoéng Durc)
Trong tai vién Trung tdm Trong tai Qudc té Viét Nam (VIAC)

E: linh@vilaf.com.vn | W: www.vilaf.com.vn | Tel: (84-24) 3934 8530
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Ty L& thi hanh yéu cau thi hanh an
dan sy/kinh doanh thwong mai (Nam 2023)
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https://www.toaan.gov.vn/webcenter/ShowProperty?nodeld=/UCMServer/TAND198581;

HEBAHEAESEARRE RN BRSPS aESRENEREIIER ENAS
202418108, R ARZREERBRTEZEBRSIPBAX NP HEHB RFOINSHTIHTIS
tWERS

https://thads.moj.gov.vn/baocao/Lists/BaoCaoTHADS/Attachments/4336/545 BC-CP_12102023-
signed.pdf

https://investmentpolicy.unctad.org/investment-dispute-settlement/country/229/viet-
nam/respondent

https://tlpl.moj.gov.vn/Pages/chi-tiet-de-tai.aspx?ltem|D=78&CategoryDT=DT#
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