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1.1. Thi hiéu khéi kién 1a gi?

> Diéu 150.3, BLDS 2015:
“Thoi hiéu khdéi kién la thoi han ma chi thé duoc quyén khéi kién dé yéu
cau Toa an gidi quyét vu an dan sw bdo vé quyén va loi ich hop phap bi
xam pham; néu thoi han dé két thuc thi mat quyén khéi kién.”

> Dieu 149.2, BLDS 2015 va biéu 184.2 BLTTDS 2015:
“Toa an chi &p dung quy dinh vé thoi hiéu theo yéu cau ap dung thoi
hiéu ctia mdt bén hodc céac bén véi diéu kién yéu cdu nay phai duoc dua
ra trurde khi Toa én cép so thdm ra ban an, quyét dinh gidi quyét vu viéc.



1.2. M6t so théi hiéu khéi kién theo quy dinh phap luat

02 nam (Piéu 427)
BLDS 2015

(c6 hiéu luc tir 03 nam (Piéu 429)
01/01/2017)

Luat Thwong mai 02 nam (Piéu 319)
Luat Trong tai Thwong mai 02 nam (Piéu 33)
Luat Kinh doanh bao hiém 03 nam (Piéu 30)

Luat cac cong cu chuyén nhwong 02 nam/ 03 nam (Piéu 78)

02 nam (Didu 195, 214, 219, 241, 246, 262, 274,336)

Luat Hang hai (THKK v& hy hong, mat mat hang hoa; THKK vé viéc doi
) hoan tra so tien boi thwgng qua mwre trach nhiém - 01 nam
(Piéu 169, 290.1))




1.3. Th&i diem bat dau thoi hiéu khéi kién

> BLDS 2015:

“... tinh tor ngay ngudi cé quyén yéu cau biét hodc phai biét quyén, loi ich hop

phap cua minh bj xam pham, trtr trirong hop phap luat c6 quy dinh khac.”
> Luat Thwong mai 2005:

“... ké tir thoi diém quyén va lgi ich hop phap bi xam pham’

> Luat Trong tai Thwong mai 2010:

“Trtr trrong hop ludt chuyén nganh c6 quy dinh khac, ... ké ttr thoi diém
quyén va loi ich hop phap bi xam pham”



1.4, Théi diem bat dau thoi hiéu khéi kién

> Diéu 23.5, Nghi quyét 03/2012/NQ-HDTP
- Ngay hét han thuc hién nghia vu, theo thda thuan hoac theo quy dinh
- Ngay hét thoi han da dwoc thong béo
= Ngay cham dit thda thuan kéo dai thdi han thwe hién nghia vu

- Ngay vi pham nghia vu trong hop ddng/ Ngay don phwong dinh chi
hop dong

- Thoi diém xay ra hanh vi xam pham cudi cting, néu hanh vi xam pham
xay ra & nhiéu thdi diém khac nhau

= Thda thuan khac cla cac bén vé THKK



1.5. Bat dau lai thoi hiéu khéi kién

> Dieu 157 BLDS 2015
- Bén c6 nghia vu da thira nhan mot phan hoac toan bd nghia vu cta
minh ddi véi ngudi khéi kién;
= Bén co6 nghia vu thira nhan hoac thwe hién xong mot phan nghia vu cla
minh déi v&i nguwoi khdi kién;

= Cac bén da tw hoa giai v&i nhau.



1.6. “Ngoai lé”

> Trwérng hop khong ap dung THKK (Piéu 155, BLDS 2015)
- Yéu cau bao vé quyén nhan than khdéng gan va&i tai san
- Yéu cau bao vé quyén s& hiru
- Tranh chap vé quyén s dung dat theo quy dinh cta Luat dat dai.
=  Trwdng hop khac do luat quy dinh.
> Th&i gian khéng tinh vao THKK (Piéu 156, BLDS 2015)
- B4t kha khang

«  Tr& ngai khach quan



1.7. Th&i hiéu khéi kién — Phap luat ndi dung hay phap luat to
tung”?

THKK la van dé tha tch
> Khong xét lai THKK > Van xem xét lai THKK
= Quyét dinh s = Quyét dinh s
04/2019/QD-POTT 1357/2017/QD-PQTT—
= Quyét dinh s THKK & nguyén tac co
11/2018/QD-PQTT bén cta luat té tung dan

SW
THKK Ia van dé noéi dung




2 S o _-'."' K Uil
Mot so giai phap thwc tién



2.1. Ap dung quy dinh vé bat dau lai thoi hiéu khéi kién

Ban &n sb 70/2018/KDTM-PT cia TAND Ha Néi vé tranh chap cac hop
ddng mua ban hang héa: Bi don ban hanh Cong van xac nhan vé cong
no (dU cac bén chwa dbi chiéu dé xac dinh cong no cu thé. Tda &n xac
dinh THKK dwoc bat dau lai tv thei diém ban hanh Cong van.

mm)  Giai phap dé xuat:
= Thoda thuan x& ly no
Bién ban dam phan
= COng van xac nhan cua bén co6 nghia vu

= V.V



2.2. Ap dung “ngoai 18” — Trwérng hop khong ap dung THKK

Piéu 159.3.a, BLTTDS 2004, stra Piéu 155.3, BLDS 2015
déi 2011

“... tranh chap vé doi lai tai san do “Thoi hiéu khéi kién khong ap dung
ngwoi khac quan ly, chiem hiu... thi trong trweong hop sau day: ... 2. Yéu
khéng ap dung thoi hiéu khoi kién.” cau bdo vé quyén sé hieu ...”

Nghi quyét 03/2012/NQ-HDTP Piéu 163 — 170, BLDS 2015: Béo vé
quyén s& hivu, quyén khac dbi voi tai san

Poi lai tai san da hét THKK:

= Y&u cau thanh toan khoan tién gdc thi
khong ap dung thoi hiéu khéi kién.

= Toa khong gidi quyét yéu cau thanh
toan lai.



2.3. Ap dung “ngoai 1&” — Thoi gian khong tinh vao THKK

Ban &n s 70/2018/KDTM-PT cia TAND Ha Néi vé tranh chap cac hop
ddng mua ban hang héa: Cham tré cia Toa an trong gidi quyét don khdi
kién cua Nguyén don la tré& ngai khach guan va thoi gian nay khéng
duoc tinh vao THKK.

mm) Giai phap de xuat:
= Chirng minh s kién bat kha khang
= Chtrng minh tré ngai khach quan



2.4. Ap dung céc giai phap “ngoai kién tung”

mmm) Xem xét kha nang yéu cau hiy bé mot so van bang, giay phép,...

VD: Diéu 96 Luat SHTT quy dinh: “[tJhoi hiéu thuc hién quyén yéu céu hiy bé hiéu
Iire vén bang bao ho 1a subt thoi han bdo hd; dbi véi nhan hiéu thi thoi hidu nay la
ndm ndm ké tir ngay cép vén bang béo hé, trir trurong hop van bang bdo hé duoc
cép do sw khéng trung thuc cta ngudi nbp don.”






° '
°

This presentation has been prepared for clients and professional associates of Baker & McKenzie. Whilst every effort
has been made to ensure accuracy, this presentation is not an exhaustive treatment of the area of law discussed and no
responsibility for any loss occasioned to any person acting or refraining from action as a result of material in this
presentation is accepted by Baker & McKenzie.

e

BMVN International LLC is a member firm of Baker & McKenzie International, a global law firm with member law firms
around the world. In accordance with the common terminology used in professional service organisations, reference to a
"partner” means a person who is a partner, or equivalent, in such a law firm. Similarly, reference to an "office” means an
office of any such law firm. This may qualify as “Attorney Advertising” requiring notice in some jurisdictions. Prior results
do not guarantee a similar outcome.

© 2020 BMVN International LLC



