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1. Luat Mau UNCITRAL vé Trong tai thwong
' mai quoc té 2006
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Article 26. Expert appointed by arbitral tribunal

1. Unless otherwise agreed by the parties, the arbitral tribunal (a) may
appoint one or more experts to report to it on specific issues to be
determined by the arbitral tribunal; (b) may require a party to give
the expert any relevant information or to produce, or to provide
access to, any relevant documents, goods or other property for his
inspection.

2. Unless otherwise agreed by the parties, if a party so requests or if the
arbitral tribunal considers it necessary, the expert shall, after delivery
of his written or oral report, participate in a hearing where the
parties have the opportunity to put questions to him and to present
expert witnesses in order to testify on the points at issue.




1. UNCITRAL Luat Mau veé Trong tai
' thwong mai quoc te 2006

Article 27. Court assistance in taking evidence

The arbitral tribunal or a party with the approval of
the arbitral tribunal may request from a competent
court of this State assistance in taking evidence. Part
One. UNCITRAL Model Law on International
Commercial Arbitration 17 The court may execute the
request within its competence and according to its
rules on taking evidence.



2. Luat Trong tai thwong mai 2010
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Diéu 45. ThAm quyén xac minh sw viéc cia HDTT

Diéu 46. Tham quyén cua Hoi déng trong tai vé thu
thap chirng cw

Diéu 47. ThAm quyén chia HDTT vé triéu tip nguoi
lam chuwng

Piéu 55. Thanh phan, tha tuc phién hop gidi quyét
tranh chap



3. BO luat T6 tung dan sw 2015
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Diéu 6. Cung cap chirng c va chirng minh trong td tung dan
sw

1. Duong sy cé quyén va nghia vu chi ddng thu thap, giao ndp
chirng c&r cho Toa &n va chirng minh cho yéu ciu cia minh la c6
can ct va hop phap.

Co quan, t6 chirc, cd nhan khdi kién, yéu cau dé bao vé quyén
va loi ich hop phdp cia nguoi khac cé quyén va nghia vu thu
thap, cung cap chirng c, chirng minh nhu duong su.

2. Toa an co trach nhiém hé trg duwong sy trong viéc thu thap
chirng c& va chi tién hanh thu thdp, xdc minh chirng cu trong
nhirng trirong hop do Bo luGt nay quy dinh.




3. BO luat T6 tung dan sw 2015
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Diéu 7. Trach nhiém cung cap tai liéu, chirng c&r cha co quan,
td chirc, cd nhin cé tham quyén

Co quan, t6 chirc, cd nhan trong pham vi nhiém vu, quyén han
ctia minh €6 trdch nhiém cung cap day da va dang thoi han cho
duwong su, Toa an, Vién kiém sat nhan dan (sau day goi la Vién
kiém sat) tai liéu, chirng c&* ma minh dang luwu gitt, quan ly khi
cé yéu ciu cla duong su, Toa an, Vién kiém sat theo quy dinh
cta BO luat nay va phai chiu trach nhiém trudc phap luat vé
viéc cung cap tai liéu, chirng c&r d6; truong hop khéng cung cap
duoc thi phai thdng bao bang van ban va néu rd ly do cho
duwong sy, Toa an, Vién kiém sat.




3. BO luat T6 tung dan sw 2015

S‘-\;‘ )
R |3/
' ADR VIETNAM CHAMBERS LLC
———— INDEPENDUNT ARBITHATORE ac MEDLANORE ——n

Diéu 93. Chirng cr

Chirng c trong vu viéc dan su la nhirng gi co that duoc duwong sy va
co quan, t6 chirc, cd nhan khac giao ndp, xuat trinh cho Toa an trong
qua trinh t6 tung hodc do Toa an thu thap duoc theo trinh ty, thi tuc
do B& luadt nay quy dinh va duoc Toa an st dung lam can c& dé xac
dinh cac tinh tiét khach quan cta vu an cling nhu xac dinh yéu cau
hay suw phan déi cta dwong su la cé can c va hop phép.

Diéu 94. Ngudn chirng cir: Tai liéu doc duoc, nghe duoc, nhin duorc,
dit liéu dién tir; Vat chirng; Loi khai cua dwong su; Loi khai cta nguoi
lam chirng; K&t ludn gidm dinh; Bién ban ghi két qua tham dinh tai
cho; K&t qua dinh gia tai san, tham dinh gia tai san; Van ban ghi nhan
su kién, hanh vi phap ly do nguwoi cé chirc nang lap; Van ban cong
chirng, chirng thuc; Cac ngudn khac ma phap luat cé quy dinh.



3. BO luat T6 tung dan sw 2015
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Piéu 108. Panh gia chirng cr

1. Viéc danh gia chirng c& phai khach quan, toan
dién, day dd va chinh xac.

2. Toa an phai danh gia tirng ching c&, sw lién
quan _gqiita _cac _chwng cw (materiality?) va
khang dinh tinh hop phdp (admissibility?), tinh
lién quan (relevance?), qia tri chwng minh
(weight?) cua tirng chirng cu.




4. Quy tac Trong tai UNCITRAL 2013
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Article 27: Evidence

Each party shall have the burden of proving the facts relied on
to support its claim or defence.

Witnesses, including expert witnesses, who are presented by
the parties to testify to the arbitral tribunal on any issue of fact
or expertise may be any individual, notwithstanding that the
individual is a party to the arbitration or in any way related to a
party. Unless otherwise directed by the arbitral tribunal,
statements by witnesses, including expert witnesses, may be
presented in writing and signed by them.




4. UNCITRAL Quy tac Trong tai 2013
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Article 27: Evidence

At any time during the arbitral proceedings the arbitral tribunal
may require the parties to produce documents, exhibits or
other evidence within such a period of time as the arbitral
tribunal shall determine.

The arbitral tribunal shall determine the admissibility,
relevance, materiality and weight of the evidence offered.

Article 29: Experts appointed by the arbitral tribunal




5. VIAC Quy tac Trong tai 2017

Diéu 18 Tham quyén xac minh sw viéc cha
HDTT

Diéu 19 Tham quyén thu thip ching c& cua
HDTT

Diéu 20 Tham quyén triéu tip ngwdi lam
chirng cua HDTT

Piéu 25 Phién hop giai quyét vu tranh chap




6. Luat mém — Soft law
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IBA Quy tac Thu thap chi&ng cir trong
trong tai quoc té 2010

- Diéu 4 Nguwoi lam chirng sy viéc

- Piéu 5 Chuyén gia do moi bén chi dinh

- Diéu 6 Chuyén gia do HDTT chi dinh

- Diéu 8 Phién xir vé chirng cl

- Diéu 9 Kha nang chap nhan va danh
gia ching cv




7. Cac van dé can giai quyét

1. Lwa chon, tiép can va thuyét phuc nguwei lam
chung

2. Chuan bi cho nguwoi lam chirng (witness
preparation)

3. ThAm tra nguwdi lam ching (cross
eXxamination)

4. Panh giad loi khai, bao cdo cua nguoi lam
chung
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lieu tham khao
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. UNCITRAL Notes on Organizing Arbitral Proceedings (2016)

. ICCA Drafting Sourcebook for Logistical Matters in Procedural Orders
(2015)

. ClArb Guidelines in International Arbitration

https://www.ciarb.org/resources/guidelines-ethics/international-
arbitration/

. Practice Notes clia cac trung tdm trong tai quoc té

. The Guide to Advocacy, Global Arbitration Review, 4% edition
https://globalarbitrationreview.com/edition/1001410/the-guide-to-
advocacy-fourth-edition

. Dy thdo chuyén dé nghién ciru “Ching c& trong td tung trong tai”
https://www.academia.edu/43992868/Ch%E1%BB%A9Ng_c%E1%BB%A9 _

trong t%E1%BB%91 t%E1%BB%A5ng_ tr%E1%BB%8Dng_ t%C3%A0i_1st
draft



https://www.ciarb.org/resources/guidelines-ethics/international-arbitration/
https://globalarbitrationreview.com/edition/1001410/the-guide-to-advocacy-fourth-edition
https://www.academia.edu/43992868/Ch%E1%BB%A9ng_c%E1%BB%A9_trong_t%E1%BB%91_t%E1%BB%A5ng_tr%E1%BB%8Dng_t%C3%A0i_1st_draft

9. Mét so cac van dé goi y thao luan
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1. Theo khudn khé phap ly Viét Nam, cdc bén cé quyén ty tham van y kién
chuyén gia hay chi HDTT mdi c6 quyén nay?

2. Tai sao vai tro quan trong cta nguwoi lam chirng chuyén gia chwa thue sy
pho bién trong t6 tung trong tai & Viét Nam?

3. Diéu 45 (fact finding) & Diéu 47 (witness summon) Luat Trong tai Thwong
mai 2010 cé phu hop véi Diéu 27 Luat mau UNCITRAL?

4. Vi sao khudn khé phép ly Viét Nam vé trong tai thwong mai khéng cé quy

dinh tuwong ty Diéu 27 Quy tac trong tai UNCITRAL hay Diéu 108(2) clia Bo
ludt TTDS 2015 vé ngudi lam chirng va danh gia chirng cir?

5. Xu hudéng lam dung Diéu 46 & Diéu 47 Luat Trong tai thwong mai 2010

cla cac bén tranh chap dan dén bat loi gi khi ra trong tai qudc té?

6. Luat su Viét Nam phai lam gi dé khic phuc diém yéu trong cross

examination?
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