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CHUONG TRINH HOI THAO PN

A H
GIAIQUYET TRANH CHAIID XAY DUNG OUOE) TE B Lol A 0] B9 ZA 2
TAIVIET NAM: C4c Khiéu nai & Tranh chép - Qo] I Ex 8172 QI8 AlD T CHS IO
Khuyé'n nghitUthUC tién EE" [=] ’: o °H =2= TI°|_ 2T EHE o |_|'
Ha Noi, ngay 06 thang 10 nam 2023 (Thu Sau) St 0|, HIEH | 2023. 10. 06. (&)
Thai gian Noi dung
AlZH (AM) LH&
8.00-8.20 Dang ky daibiéu| S8, H

Khai mac | 7H&] At
Ong Vi Anh Duong — Pho Chu tich kiém Téng Thu ky Trung tdm Trong tai Quéc té Viet Nam (VIAC)

8.20-8.40 | VuAnhDuong - HIEE IS AEH(VIAC) 4 LR2|T 8 MEST
Ong Hong Sun — Chu tich Hiép hoi Doanh nghiép Han Quéc tai Viet Nam (KOCHAM)
B - FHEYH =4S AT 2| (KOCHAM) 2F
Phién 01: Ban vé mét s6 quy dinh luat thuc dinh - Kinh nghiém thuc tién
va chién lugc trong giai quyét tranh chap xay dung tai Viét Nam
HA101: 748 W M2 E2 - HEHoMo A4 2o i BE/HY
Khai quat khung phap Iy vé hgp déng xay dung va mét sé luu y cho nha thau nuéc ngoai
A Aofoil chet Zhefst Xl 7He K sHel AILYXIE 2T Fa Ha ALY
Ong Nguyén Béc Thly - Trudng phong Kinh té dau tu va hgp déng xay dung - Cuc Kinh té xay
8.40-9.00 | qung - Bo Xay dung, Trong tai vien VIAC
NguyenBac Thuy - HE'E AEE AL ARt £t L AL AoF ZHdE Y, VIAC *IF
S
Luu y tur thuc tién va mét sé khuyén nghi cho nha thau trong giai quyét tranh chap xay dung
quac té tai trong tai
9.00-9.30 | AIXIE flet SHIZALS 23 LM EH ._| g N ety
Ba Hyunyang Koo - Luat suthanh vién, Cong ty Luat Lee & Ko\
FHY - YRYOIR) B TEL s
Thaoluan| EE
Diéu phoivién:
9.30-10.00 Ong Vi Anh Duong — Pho Cha tich kiem Téng Thu ky Trung tam Trong tai Quéc té Viet Nam (VIAC)
I X}
Vu Anh Duong - HIEH ZHSMME{(VIAC) M4 UALEZ|E A AIREE
Tiéc tra gilra gid
10.00-10.15 E| Efol
Phién 02: Tranh chap phat sinh tir Hgp déng xay dung cé yéu td nudc ngoai
—Ban vé cac phuang an ung pho hiéu qua
M4 02: T ALASM HIRE|= 2 - S04 QI CHSH HI{E7|
Diéu khoan giai quyét tranh chap da tang trong hgp dong xay dung qudc t&: Mét cach ti€p can phu
hgp?
THIZ LA oM THAIE Z7 siZ =T SHIE "2 LAk
10.15- 10 35 Ong Lé Ba Thanh Chung — Luat su diéu hanh Cong ty Luat TNHH Xay dung Viét Nam (CLVN),

Trong tai vién VIAC
Le Ba Thanh Chung — 2tAt 1} XSt Construction Law Vietham Counsellors (CLVN) CHE
OE L, VIAC /& 32




Thoi gian Noi dung
Mzt (AM) LH&
Giai quyét tranh chap xay dung théng qua trong tai quéc té tai Viét Nam
HEZoAM2 Hd 2o it I XS ZEXt
10.55-10.55 Ba Vii Thi Hang - Pho Trudng Ban thu ky, VIAC
VuThiHang - VIAC At = B3 %
Thaoluan| EE
Diéu phoivién:
10.55-11.45 | Ong Vi Anh Duong — Pho Chu tich kiém Téng Thu ky Trung tdm Trong tai Quéc té Viet Nam (VIAC)
It
VuAnhDuong - HIE'E S S ME (VIAC) S AR & AIREE
B& mac | H| 2| A
11.45 Ong Woongryol Baek | Luat su thanh vién, Giam déc Lee&Ko Vit Nam

WS | GHELH Hz AL HEH BOY




Ong Nguyén Béc Thlly - 7rudng phong Kinh té dau tu va hop dong xdy dung -
ﬁ Cuc Kinh té xdy dung - Bé Xay dung, Trong tai vién VIAC, Uy vién Ban chép hanh
= Hoi phap ludt xéy dung Viét Nam (SCLVN)

“ Nguyen Bac Thuy - HEEL A&ERE AEZHE FAF & HE A ZHE EE,

VIAC 9I1Z SM 2l HEH &858 HEF23] F2(SCLVN)
V6i hon 20 n&m kinh nghiém trong linh vuc xay dung, 6ng Nguyén Bac Thly da va dang tham gia
tich cuc vao nhiéu hoat dong phap ly lién quan dén dau tu xay dung tai Viét Nam. Truéc khi gid vai
tro Trudng phong Kinh t& dau tu va hop dong xay dung tai Cuc Kinh té xay dung, Bo Xay dung, 6ng
da dam nhiém nhiéu chic vu tai cac phong ban cong tac lién quan dén xay dung ctia nhiéu cong
ty nhu Céng ty TNHH Lién doanh quéc t& VINATA, Céng ty Xay dung Hang khéng - Téng céng ty
Hang khoéng Viét Nam, Cong ty Xay dung Ngan hang - Ngan Hang Nha nudc Viét Nam. Ong cé hiéu

biét sdu rong vé phap luat dau tu xay dung, dau thau, vé quan ly chi phixay dung cong trinh va hgp
dong xay dung.

Bén canh nhiing hiéu biét sau réng va kinh nghiém phong phu vé cac quy dinh phap luat lién quan
dén linh vuc dau tu xay dung, dng cing tham gia nghién clu va dé xuét nhiéu co ché, chinh sach
trong quan ly kinh t& xay dung va kinh t& dé thi, hgp déng xay dung; phuong phap kiém soat gia
vat liéu xay dung va lap du toan cong trinh trong diéu kién hdi nhap kinh té thé gisi. Ong cling la
thanh vién Ban soan thao, T6 bién tap va tham gia truc ti€p soan thdo nhiéu van ban Luat va van
ban dudi luat (Nghi dinh, Théng tu) lién quan dén xay dung nhu: Luat Xay dung 2014, Luat Dau tu
cong 2014, Luat D4u thau 2013, Luat D4u tu theo phuong thiic d6i tac cong tu 2020, Ludt Dau thau
s622/2023/0H15...

Véi kién thic chuyén moén, nghé nghiép va kinh nghiém cta minh, ngoai cong viéc chinh la xay

dung cac van ban quy pham phap luat, 6ng da tham gia ca vao cac hoat dong tu phap véivaitrola

giam dinh vién, giai quyé&t nhiéu vu viéc giai quyét tranh ch&p lién quan dén xay dung bang trong

tai tai Trung tam Trong tai Quéc té Viét Nam (VIAC) véi vai tro la Trong tai vién.

Nguyen Bac Thuy & HIEH 74 S HEEFEX} 200|A 20H O|&o ZHZS
i §

O
HIEH Y7o Adf AddM=2 FA & A2 A dNd A=z

Thuy= 48 Z2ME ZY 20|= Ad B, =A| X 22|, 2 A, 42 5§ 2| 48, dd
(o]

Thuye A& Cist ME XA 27 BHE HEz YEH7IZMe Fa S E/USLICH £
d= BRoAM Z82ez oM, HEY IMSMAEHVIACQ 22 A48 20N Sz
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KHUNG PHAP LY VE HOP DONG
XAY DUNG VA MOT SO LUU Y
CHO NHA THAU NU'O'C NGOAI

Ong NGUYEN BAC THUY

Trudng phong Kinh té dau tu va Hop ddng xay dung,

Cuc Kinh té xay dung, Bd Xay dung

Uy vién Ban chap hanh Hoi phép luat xay dung Viét Nam (SCLVN)
Trong tai vién Trung tdm Trong tai Quéc té Viét Nam (VIAC)

NOI DUNG

g Khung pl]ép ly
vé hop dong

Mot so lwu y ve
hop dong xay dwng




PHAN |

KHUNG PHAP LY
VE HOP PONG

HE THONG PHAP LUAT VE HOP DONG XAY DUNG

1. BO LUAT VA LUAT

B& ludt Dan suw s6 91/2015/QH13 ngay 24/11/2015;

Luat Xay dung sb 50/2014/QH13 ngay 18/06/2014;

Luat Xay dung sb 62/2020/QH14 ngay 17/6/2020;

Luat Dau thau s6 22/2023/QH13 ngay 26/11/2013;

Luat Thuwong mai 2005

2. NGHI BINH CUA CHIiNH PHU

Nghi dinh s& 37/2015/NB-CP ngay 22/4/2015 quy dinh chi tiét vé hop ddng xay dung;

Nghi dinh s6 63/2014/ND-CP ngay 26/6/2014 quy dinh chi tiét thi hanh mot sb diéu cda Luat Dau thau
vé lura chon nha thau;

Nghi dinh s6 50/2021/ND-CP ngay 01/4/2021 cla Chinh phd stta ddi, bd sung mot sé diéu cla Nghi dinh
s6 37/2015/ND-CP,

3. THONG TU CUA CAC BO TRUONG
Thong tu s6 02/2023/TT-BXD ngay 03/3/2023 cla BT BXD huéng dan mot sé ndi dung vé hop déng xay dung.

Thong tu 11/2022/TT-BKHDT ngay 31/5/2022 quy dinh chi tiét viéc cung cap ding tai thdng tin vé dau thau va lua
chon nha thau trén hé thdng mang dau thau Quéc gia



HE THONG PHAP LUAT VE HOP DONG XAY DUNG

1. BO LUAT DAN SU 2015

Theo B6 luat Dan sw 91/2015/QH13 quy dinh vé hop dong tir Diéu 385 dén Diéu 429, quy dinh rat nhiéu ndi dung
tr khai niém vé hop déng, ndi dung ctia 1 hop ddng xay dung; qua trinh xac lap, thay déi, diéu chinh hop dong; hop
déng vo hiéu; hop ddng mau; gidi thich hop ddng; hiéu luc hop dong; ...

2. LUAT THUONG MAI 2005

Quy dinh nhiéu ndi dung lién quan dén cac chi thé tir viéc giao két hop déng, nghia vu va trdch nhiém cla céc chd
thé, cac hinh thirc hop ddng thuong mai; loai hop dong; ...

3. LUAT XAY DUNG

Quy dinh tir Diéu 138 dén Diéu 147, tai Luat thi chi tp trung quy dinh nhitng nguyén tic co ban dbi vdi cac ndi
dung trong yéu ma mot hop dong xay dung can phai tuan theo nhu: khdi niém, nguyén tic ky két va thuc hién hop
déng xay dung; ngdn nglt hop ddng; hiéu luc va tinh phap ly; cac loai hop ddng; n6i dung clia hop déng xay dung;
hd so hop déng; diéu chinh hop dong; thanh todn; tam dirng, chAm diit; thudng, phat vi pham hop dong va boi
thudng thiét hai; quyét toan va thanh ly hop dong.

4. LUAT DAU THAU

Quy dinh tir Diéu 64 dén Piéu 70, ca ban ndi dung tuong ddng vai Luat Xay dung

" PHAN I

iF MOTSOLUUY VE
HOP DONG XAY DUNG



VUONG MAC TRONG QUAN LY HQ'P PONG XAY DUNG
PHAT SINH TU DAU?

01 02 03

Qua trinh Qua trinh quan ly Xung dot gilra cac

xac |ap hop dong thuc hién hop dong quy dinh phap luat

khdng ré rang sau khi duoc ky két va nhitng van dé khac
khong tot

QUA TRINH XAC LAP HOP BONG

01 02

Phai ndm duoc cac quy dinh Phai ndm duoc cac yéu cau
phdp luat 4p dung cho hap dong, déi vai goi thau/hop dong.
day la nén tang phap ly DAy |3 cdc yéu cau cu thé



A

MOT SO QUY DINH PHAP LUAT CAN LUU Y

1. Goi thau/Hop dong s dung ngudn von gi? Von dau tu cong, von nha nudc ngoai
dau tu cong, PPP va vdn khac

Piéu kién ky két hop dong?

Loai gid hop ddng va nhitng tiém an rdi ro
Piéu kién tam (tng, thanh todn hop doéng
Cdac yéu cau ve kj thuat, chat luong

Yéu cau vé tién dd nhu thé nao?

Quyén va nghia vu cla cac bén

Diéu chinh hop déng nhu thé nao

W & N O U A~ W N

Diéu kién bdo dam tinh kha thi cGa cac thda thuan. V.v.

A

MOT SO QUY PINH PHAP LUAT CAN LUU Y
Diéu kién Ky hop dong

Ddi twong

N Von,
cha hop dong

Tham quyén?

Nang lyc Cac khia canh
cla céc chu thé phap ly khac



MOT SO QUY DINH PHAP LUAT CAN LUU Y

Gia hop dong va diéu kién ap dung: Tam tpng, thanh toan & quyét toan

. Pon gia deAgla Theo Chi phi Ke\t hf‘)’p
Tron goi c6 dinh el thoigian  cdng phi vacac
' chinh ' loai khac

MOT SO QUY PINH PHAP LUAT CAN LUU Y

Diéu kién ap dung cac loai gia hop dong

HD tron goi

* Du dieu kien xac HP theo don gia c6

dinh r3 vé khoi dinh HD theo don gia diéu HD chi phi cdng phi
lvong va don gid : chinh Col e w2 s
« Trong trudng hop DU DK xdc dinh rd o HD theo thoi gian Tai thoi diem ky ket,
HD EC. EP. PC. EPC v& don gid. -(;hu’a du dieu kién o " chua dld cosoxac
P dé xac dinh r& vé Thuong ap dung doi dinh pham vi, nhu cau

va Hb chia khoa trao
tay chua xac dinh du
khéi lwong, don gia
thi nhung cac bén
c6 da nang luc va
kinh nghiém @8 tinh

*Don gia phai tinh
toan day du cac yéu
t6 rai ro lién quan
dén gid HD nhu
truot gia, chi phi du
phong...

khéi lwvong, don gia
va cdac rui ro lién
quan dén gid hop
doéng.

vai mot s HPXD ¢
cong viéc tv van

can thiét.

XD chi phi QL, chi phi
chung, loi nhuan.



MOT SO QUY DINH PHAP LUAT CAN LUU Y
Diéu chinh hop déng

0,0
O
3 4

Quyén cla cac

Khi nao duwoc Tham quyén chii thé tron Pham vi diéu
didu chinhhop  quyét dinh digu -nu the trong chinh thé nao?
= o . . viéc diéu chinh
dong? chinh la ai? V.V.

hop déng la gi?

MOT SO QUY PINH PHAP LUAT CAN LUU Y

Cac trworng hop dworc diéu chinh hop dong

Phai dwoc thda thuan cu thé trong hop dong

Nha nudc thay déi chinh sach

Diéu chinh dy 4n

B4t kha khang

Hoan canh thay ddi co ban



MOT SO QUY DINH PHAP LUAT CAN LUU Y
Tham quyén diéu chinh hop dong

Chd dau tw

Nguoi quyét
dinh dau tw

MOT SO QUY BINH PHAP LUAT CAN LUU Y
Diéu chinh don gia déi v&i cac hop déng str dung vén nha nwéc
chi ap dung déi vé&i:

Hop ddng Hop dong
don gia diéu chinh theo thai gian
- 20% Diéu chinh cac don gia da
- 1% dwoc cac bén thoa thuan

-0,25% trong hop déng



MOT SO QUY DINH PHAP LUAT CAN LUU Y
Phwong phap diéu chinh gia hop déng

BU TRU TRUC TIEP HE SO PIEU CHINH

e Quen thudc véi cac chi thé « Co6ng bang cho céc chi thé;

tham gia hop dong; * Tinh toan don gian;

o [diGme @tng e dio e

= e C6 thé ap dung cho viéc
cha thé;

diéu chinh ca hop dong;

0 Whee i Losl (2 ey + Chi cé mét céch tinh:

o Bl e eRin ene | i

i kil iy * Duoc ap dung réng rai trén
cong viéc, tirng loai vat liéu;

thé gidi.
sl o atalilsmiofiteT=lilel=meliilldn @me
nhat quan.

MOT SO QUY PINH PHAP LUAT CAN LUU Y

Quan ly khéi lwong cong viéc ctia hop dong

Pa6i véi hop déng tron goi?
Da4i véi hop dong don gid?
DOoi vdi hgp dong theo thoi gian
Doi v&i hgp déng chi phi cong phi

Nhirng KL phat sinh ngoai pham vi hop déng



MOT SO QUY DINH PHAP LUAT CAN LUU Y
Tién d6 hop dong

Tien d? Thoi han Puoc diéu Thadm quyén

thuc hién R : ) ) e g
hopdongla hoan t‘hanh chinh khi quyét q!nh
i e hop dong? nao? diéu chinh?

MOT SO QUY BINH PHAP LUAT CAN LUU Y

Cac trworng hop diéu chinh tién do thwe hién hop dong

B4t kha khang

Piéu chinh dv an

Thay d6i pham vi cdng viéc

Thay ddi, diéu chinh thiét k&

Thay ddi, diéu chinh BPTC theo yéu cau
cla bén giao thau

Ban giao MB cham

Tam dirng theo yéu ciu cia CQNN

w J J\ JL o J JL J )

Lién quan
thé nao dén
gia hop
dong?



MOT SO QUY DINH PHAP LUAT CAN LUU Y

Nghia vu ctia cac bén tham gia hop dong

Mua sam vat
tw, thiét bi

dge VINC 8,

TRAN TRONG
CAM ON!
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Mr. NGUYEN BAC THUY

Head of Economics of Investment and Construction Contracts

- Department of Construction Economics - Ministry of Construction
Member of the Executive Committee, Society of Construction Law - Vietnam (SCLVN)
Listed Arbitrator, Vietnam International Arbitration Centre (VIAC)
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2. A|oF = af 2T =4,
ADVANCE PAYMENT, CONTRACT PAYMENT
Jd 2|31 FINAL SETTLEMENT
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o 7| x| A<k 1% unit price AHl2f = unit price Al 2f plus fee) 4| %
« VolumeXt unit priceZ « unit price= * volume, unit price, A2 HZE Al
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(Time-based variable contracts)

- 20%
-1%
-0,25%
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Ba Hyunyang Koo - Ludt su'thanh vién Lee & Ko

TS - HEL oA - EFREO BE

La thanh vién cla bd phan Trong tai quéc té tai Lee&Ko, ba Huynyang Koo d& tham gia nhiéu vu
viéc trong tai va tranh tung mang tinh quéc té lién quan dén dau tu xay dung quéc té, thoa thuan
cép phép strdung phan mém, du an lién quan dén quan sy, tranh ch&p lién quan dén thé thao quéc
té€, hop dong dai ly phan phéi,... Trudc khi gia nhap Lee&Ko vao nam 2016, ba da lam viéc tai bd
phan phap Iy tai Samsung C&T (chuyén vé xay dung quéc té), noi ba co kinh nghiém vé viéc x ly
cac van dé phap ly va tu van nhiéu hop dong xay dung xuyén bién gigi tai Uc, B4c My, Bong Nam A
va Trung Dong. Tai Lee&Ko, ba ddm nhiém vai tro chinh |a tham gia cac vu viéc trong tai quéc té
tai nhiéu Trung tdm trong tai hang dau nhu ICC, LCIA, KCAB, SHIAC, CAS, cling nhu tham gia trong
tai vu viéc va cac vu kién tai toa an nhiéu qudéc gia.

Ba clng |a moét thanh vién tich cuc trong céng dong trong tai quéc té va da dugc chi dinh lam
thanh vién clia Hoi dong YSIAC, Dai sir khu vuc cho HK45 va thanh vién Ban l1anh dao MCIA tré.

ToY HoAkE 20148 YIS AEREE0 YASHH =25, 50|, SEHOL, 5 X[FGoAQl o
A

o 2 A2 B FHO| O, Tt 7 mEHEo 2y Y I FHE S

ok
02
=2

o
Pl
rot
el
)
H
>
of
=
>
Ao
rE
for

AZAM BHQ

=280 =X S
UELCH E3 oY HzAs IHES29A (ICO),
SIAC), O|=3ME2l (AAA), SZTMSMME (HKIAC), CHEHEALSIHA

S 7120 oE SM AHHE M2 2 HlstAs L

=
(@)
>
=z
oln
1o
finl
02
rot
ol
o

Ot2d| 7Y HaAls H7IZEJMNSHMES| 2 STt O[AFZ] (YSIAC Committee) 9| &,
B3 MSIME (HKIAC)S| Regional Ambassador, &HIO|=HMESIHME (MCIA)L| FH2 ST Z7t

O|AtZ] (Young MCIA Steering Committee) 2| @/ S 20t s &= F0| USLICH



VINC &S

9
KOCHAM

TRANH CHAP XAY DUNG
QUOC TE TAI VIET NAM:

Khuyén nghi tir thwe tién vé

khiéu nai va tranh chap

Hyunyang Koo

Partner, Lee & Ko

DPoi ngii luat sw cia Lee & Ko trong linh vwe Trong tai quéc té

LA
200

“Dgi ngii ludt sw giau kinh nghiém, ning
lwe cao, nhay bén va nhanh nhen thich
teng truée cdc sw ki¢n pht sinh bit
ngo.” (2023)

“Dgi ngii ludt sw lam vigc hiéu qud voi
kinh nghié¢m phong phu. Chiing téi
thue sw én tuwong boi cach tiép cin toan
dién, xem xét tit cd cdc chi tiét ciia vu
vi¢c nhung cé thé tip trung chi ra va
nhén manh cdc vin dé trong yéu.”
(2022)

“Déi ngil ludt sw cung cap dich vu
m@t doi m@t truc tiép véi khdch hang
g0p phén lam ting xdc sudt thing
kién.” (2021)

“T6i cam thay minh da dwgc cung
cap dich vu phdp Iy cao cip nhit.
Kién thirc chuyén mon va sy thin
thign ciia ludt su khién ti rét hai
long trong qud trinh lam viéc.”
(2023)

“Nhu thwong 1é, Lee & Ko rit
nhanh nhay va lam viéc rat tgn
tuy.” (2022)

“Lee & Ko dic bi¢t néi bt véi ky
ndng trong linh vuc trong tai, voi
nhiéu ludt sw tai ning trong pham
vi ¢ quéc té va ndi dia.” (2021)



Thuwe Tién Giai Quyét Tranh Chap Xay Dwng Quodc Té

» Represented a major Korean construction company in a dispute against a » Dai dién mét cang ty xay dwng I6n clia Han Quéc trong tranh chap véi mét cong
Saudi company concerning EPC contracts for a construction project in ty Saudi vé cac hop déng EPC cho dy an xay dwng tai Qatar
Qatar

» Represented a leading Korean engineering and construction company in its » Dai dién mot cong ty hang dau Han Quéc vé ky thudt va xay dung trong chanh
dispute against a Luxembourg company involving works performed through chap véi mot cong ty Luxembourg lién quan t6i cong viéc duoc thuc hién thong
dredging vessels and interpretation of various Korean statutes and qua tau nao vét va dién giai cac quy dinh phap luat Han Quoc va diéu wéc quoc té
international treaties.

» Represented a global engineering and construction company in its dispute > Dai dién mot cong ty da qudc gia vé& k¥ thuat va xay dung trong tranh chap véi
against a UK boiler manufacturer and supplier mét cong ty Anh chuyén san xuét va cung cép ndi hoi

» Represented a Korean government entity in its dispute against a French > Dai dién mdt co quan chinh phii Han Quéc trong tranh chép véi mot cong ty Phap
reactor supplier in relation to a domestic nuclear power plant project cung cap |6 phan (ng hat nhan lién quan t6i dw an dién hat nhan noi dia

» Represented a Korean construction company in its dispute against a *  Dai dién mot cong ty xay dyng Han Quéc trong tranh chép voi nha théu phy Dan
Danish subcontractor in relation to a power cogeneration project in Thailand, Mach lién quan t6i dw an dién nhiét két hop tai Thai Lan, va mét tranh chap khac
and a related dispute against the Thai project owner lién quan v6i chti & hvu du an 1a nha dau tw Thai Lan

» Represented a Korean construction company in its dispute against a > Dai dién mot cong ty xay dyng Han Quéc trong tranh chap véi mét cong ty hang
leading Russian company in the heavy engineering industry regarding dau cia Nga trong nganh cong nghiép ky thuat nang lién quan dén giao dich
supply of heavy equipment cung cap thiét bi céng nghiép nang

o s A ea s A A sy
» Represented a leading Korean construction company in its dispute against *  Dai dién mdt cong ty xay dyng hang dau Han Quoc trong tranh chap voi nha thau

its Dutch subcontractor in relation to the construction of an industrial phu Ha Lan lién quan dén dv én xéy dyng mot khu cong nghiép tai Han Quéc

complex in Korea
> Dai dién mét cong ty xdy dwng I6n cia Han Quéc trong tranh chap véi mét co

» Represented a major Korean construction company in its dispute against a A . A A .
quan chinh pht Han Quoc lién quan téi dw an xay dwng ha tang duwong sat

Korean government entity in relation to a railway construction
> Pai dién mdt cong ty xdy dwng hang ddu Han Quéc trong tranh chép véi mét co

» Represented a leading Korean construction company in its dispute against N o s N . N
quan hanh chinh dia phwong vé hop dong BTL xay dwng cau

alocal government in relation to a BTL contract of a bridge construction

» S oA . . . N R _, £
» Represented a Korean casino hotel company in its dispute against a Dai dién mét cong ty kinh doanh khach san song bac Han Qudc trong tranh chap

PRI N R PPN
Korean construction company in relation to disputes arising out of a Vv6i mot cong ty xdy dung Han Quoc phat sinh ti dw an xay dung
construction project

Thoéng bao khiéu nai va thoi
hiéu khiéu nai: rat quan trong,
vi sao?

Th&i hiéu khiéu n

0,
-
(ga
-~

- Diéu 20.1 FIDIC

Trong tredng hop Nha Thiu ty cho rang minh cé quyén ddi véi
bat ky su gia han Th&i Gian Hoan Thanh va/hoac bat ky khoan
thanh todn thém nao, theo bat ky Diéu Khoan nao clia cac Diéu
Kién nay hodc cé lién quan téi Hop Déng, Nha Thau phai théng
bao cho Nha Tw Van mé ta s viéc hay tinh hinh dan t&i viéc phat
sinh khi€u nai. Théng bdo phai dwoc dua ra sém nhat cé thé va
khéng dwgc mudn hon 28 ngay sau khi Nha Thau nhan thdy hodc
I€ ra da y thirc duoc su viéc hodc tinh hinh nay.

Néu Nha Thau khdng théng bédo vé khiéu nai trong vong 28 ngay
thi Thé'i Gian Hoén Thanh sé khéng dwoc gia han, Nha Théu sé
khéng dworc thanh todn thém va Cha Péu tw dwo'c mién trir moi
trach nhiém lién quan dén khiéu nai dé. Trong trudng hop nguoc
lai, nhirng quy dinh sau day cta Khoan nay sé& duoc ap dung.




Thoéng bao khiéu nai va thoi
hiéu khiéu nai: rat quan trong,
vi sao?

Hé qua phap ly la gi?

*  Didu khodn Thoi Hiéu Khiéu Nai yéu cadu Nha Thau phai gii
Nha Tu Van (hodc Cht Dau Tu) théng bao khiéu nai vé viéc gia
han thoi gian va/hodc chi phi dua trén cac su kién cu thé dan
t&i khidu nai.

*  Néu Nha Thau khong giti thong bao khiéu nai trong thdi han
trén, Nha Thau khong thé gia han thoi gian va/hodc yéu cau
chi phi lién quan t&i céc sy kién twong ing.

e Canluuy rang viéc tuan thu diéu khodn vé thoi hiéu thong
bao nay dugc xem |a diéu kién tién quyét dé Nha Thau co
quyén khiéu nai ho3c dua ra yéu cau.

Khuyén nghi tir thwe tién

Hiéu rd hé qua

Nha Thau s& mat toan bd quyén khiéu nai
vé gia han thoi gian va/ho3c chi phi néu
Nha Thau khong théng béo trong thoi
hiéu da duogc quy dinh.

Tai liéu can nop

Nha Thau can ndp céc tai liéu chirng minh
va luu gilt ho so dé chirng minh cho khiéu
nai ctia minh.

Nha Tu Van nén phan hoi

Nha Tu Van nén phan hdi trong vong 42
ngay sau khi nhan dwoc khiéu nai day du
chi tiét.

Khéng quén cap nhat khiéu nai

Nha Thau nén ndp day da cac chi tiét cu
thé cla khiéu nai trong vong 42 ngay sau
khi duoc biét vé céc su kién lién quan.



Cach tiép can theo Civil Law

Liéu cé cach nao dé giai quyét khi
thiéu cac diéu kién tién quyét?

= Nguyén tic thién chi (Good Faith)
NEu Chd D3au Tw d3 biét vé su kién dan tdi khiu nai cla Nha Thau,
Chd Dau Tu khong thé dya vao 1ap luan rang Nha Thau khdng tuan
tha diéu khoadn Thoi Hiéu Khiéu Nai, bdi cé thé bi coi 13 hanh dong
thi€u thién chi.

o A \ e 2 n 7 v ’ 7 n

=  Pugc lgi vé tai san khdng cd can ci phap luat

(Unjust Enrichment)

Chd Dau Tu khong dwoc dua vao ly do duy nhat rang Nha Thau
khéng tuan thi diéu khodn Thoi Hiéu Khiéu Nai dé trén trdnh
nghta vu thanh todn cho phan viéc d3 duoc thue hién bai Nha
Thau va Ch Pau Tu d3 duwoc hwéng loi tir d6.

Cach tiép can theo Common law

Liéu c6é cach nao dé giai quyét khi
thieu cac dieu kién tién quyet?
= Nguyén tic phong ngtra (Prevention Principle)
Peak v McKinney (1970)

Mét bén trong hop déng khdng duoc hudng loi tir hanh vi vi pham
cta chinh minh, trong trwé'ng hop nay chinh la Chl Dau Tu.

= Nguyén tic thién chi (Good Faith principle)

Nguyén tic thién chi khong phai [d mét nguyén tic chung trong hé
thdng phap ludt Common Law. Vi vy, Toa an thudng khong wu tién
ap dung nguyén tic thién chi cao hon théa thuan hop dong.




i | Chi dinh chuyén gia:
ofb o Can can nhac tiéu chi nao?

= Trinh d6

=  Kinh nghiém

= Linh vuc chuyén mon

= Sy tham gia trudc day trong du an

= Can bang tiéu chi lua chon cda
khach hang va tiéu chi lwa chon cta
luat su

Vai tro ctia chuyén gia trong trong tai quoc té

Trung Lap




Khi nao can chi dinh chuyén gia? Uu diém, nhwoc diém?

Giai doan dau thau

Giai doan thuc hién du an

A

Tranh ch&p (trong tai, toa &n)

1%
& VING 2,

XIN CHAN THANH CAM ON!
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Hyunyang Koo

Partner, Lee & Ko

“An experienced and capable team
that is highly responsive and
nimble in adapting to unexpected
events that crop up.” (2023)

“Very efficient legal team with a
diverse background. Truly
impressed by their holistic
approach, considering all details of
the case but concentrating and
emphasizing the key issues.”

2022)

“This team provides a one-to-one
customized service which increase
the probability of a winning
verdict.” (2021)

274

“I feel I have been affered the
highest level of legal service. Their
professional knowledge and
kindness make it a pleasure to
communicate with them.” (2023)

“As always, Lee & Ko is highly
responsive, they work very
diligently.” (2022)

“Lee & Ko stands out in particular
for their arbitration skills, with a
range of both international and
local legal talent.” (2021)
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CONSTRUCTION AND ENERGY

» Represented a major Korean construction company in a dispute against a
Saudi company concerning EPC contracts for a construction project in
Qatar

» Represented a leading Korean engineering and construction company in its
dispute against a Luxembourg company involving works performed through
dredging vessels and interpretation of various Korean statutes and
international treaties

» Represented a global engineering and construction company in its dispute
against a UK boiler manufacturer and supplier

» Represented a Korean government entity in its dispute against a French
reactor supplier in relation to a domestic nuclear power plant project

» Represented a Korean construction company in its dispute against a
Danish subcontractor in relation to a power cogeneration project in Thailand,
and a related dispute against the Thai project owner

» Represented a Korean censtruction company in its dispute against a
leading Russian company in the heavy engineering industry regarding
supply of heavy equipment

» Represented a leading Korean construction company in its dispute against
its Dutch subconiractor in relation to the consiruction of an industrial
complex in Korea

» Represented a major Korean construction company in its dispute against a
Korean government entity in relation to a railway construction

» Represented a leading Korean construction company in its dispute against
a local government in relation to a BTL contract of a bridge construction

» Represented a Korean casino hotel company in its dispute against a
Korean construction company in relation to disputes arising out of a
construction project
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CONSTRUCTION AND ENERGY

Represented a major Korean construction company in a dispute against a
Saudi company concerning EPC contracts for a censtruction project in
Qatar

Represented a leading Korean engineering and construction company in its
dispute against a Luxembourg company involving works performed through
dredging vessels and interpretation of various Korean statutes and
international treaties

Represented a global engineering and construction company in its dispute
against a UK boiler manufacturer and supplier

Represented a Korean government entity in its dispute against a French
reactor supplier in relation to a domestic nuclear power plant project

Represented a Korean construction company in its dispute against a
Danish subcontractor in relation to a power cogeneration project in Thailand,
and a related dispute against the Thai project owner

Represented a Korean construction company in its dispute against a
leading Russian company in the heavy engineering industry regarding
supply of heavy equipment

Represented a leading Korean construction company in its dispute against
its Dutch subcontractor in relation fo the construction of an indusirial
complex in Korea

Represented a major Korean construction company in its dispute against a
Korean government entity in relation to a railway construction

Represented a leading Korean construction company in its dispute against
a local government in relation to a BTL contract of a bridge construction

Represented a Korean casino hotel company in its dispute against a
Korean construction company in relation to disputes arising out of a
construction project

+ FIDIC 20.1

“If the Contractor considers himself to be entitled to any
extension of the Time for Completion and/or any
additional payment, under any Clause of these Conditions
or otherwise in connection with the Contract, the
Contractor shall give notice to the Engineer, describing
the event or circumstance giving rise to the claim. The
notice shall be given as soon as practicable, and not later
than 28 days after the Contractor became aware, or
should have become aware, of the event or circumstance.

If the Contractor fails to give notice of a claim within
such period of 28 days, the Time for Completion shall
not be extended, the Contractor shall not be entitled
to additional payment,_and the Employer shall be
discharged from all liability in connection with the claim.
Otherwise, the following provisions of this Sub-Clause
shall apply.
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THANK YOU
FOR YOUR ATTENTION!




Ong Lé Ba Thanh Chung - Luét su diéu hanh Céng ty Ludt TNHH Xay
aung Viét Nam (CLVN), Trong tai vién VIAC

3
)

Le Ba Thanh Chung - ZAf & X8 Construction Law Vietnam
Counsellors (CLVN) CfE IIE L], VIAC 9/1Z S 2/

Ong Lé B4 Thanh Chung la Luat su Diéu hanh cdia Cong ty Luat TNHH Xay dung Viét Nam (CLVN),
Trong taivién ctia Trung tdm Trong tai Quéc té Viet Nam(VIAC). Ong Chung da cé hon 20 ndm kinh
nghiém hanh nghé luat tai Viét Nam va mot s6 qudc gia khac. Ong la thanh vién ctia Doan Luat
Thanh phd Ha Noi, Doan Luat su Bang New York, Boan Luat su Toa an T6i cao Hoa Ky. Ong co
bang Thac si Luat (LLM)tai Trudng Luat Duke - Hoa Ky va bang Thac si Quan tri Kinh doanh (MBA)
clia Phong thuong mai va Cong nghiép Paris (CCl Paris). Tu nam 2020, 6ng theo hoc chuong trinh
Tién sy Khoa hoc Phap ly (SJD) tai Trusng luat Duke.

Ong Chung da tu van cho cac du an nang lugng va cd sé ha tang cé y nghia quan trong déi véi dat
nudc nhu du an nha may loc hoa dau véi téng vén dau tu hon 9 ty USD, cac du an dién khi phuc
hop, dién tu khi thién nhién hoa 1ong (LNG), nhiét dién than & Viét Nam. Trén linh vuc giai quyét
tranh chéap, 6ng clng da tham gia v6i tu cach trong tai vién, luat su va chuyén gia phap ly trong
nhiéu vu tranh chap tai VIAC va Trung tdam Trong tai Qudc té Singapore (SIAC).
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VI"\C &ngg Kocegm

PIEU KHOAN GIAI QUYET

TRANH CHAP DA TANG TRONG
HOP PONG XAY DUNG QUOC TE
Mot cach tiép can phu hop?

LS. LE BA THANH CHUNG

Luat sw diéu hanh | Cong ty Ludt TNHH X3y Dung Viét Nam (CLVN)
Trong tai vién | Trung tam Trong tai Qudc té Viét Nam (VIAC)

GLVN

Project snd Construction Law 3

NOI DUNG THAO LUAN

01 Diéukhodn gidi quyét tranh chap da tang (“MDR”)
02 Van dé phap ly d6i v&i didu khoan MDR

03 Quy dinh phap luat cé lién quan tdi diéu khoan MDR

04 Phan tich mot sb ban éan/quyét dinh
cd lién quan toi diéu khodn MDR

05 M6t sb khuyén nghi



i GIOI THIEU VE ,
i PIEU KHOAN GIAI QUYET
; TRANH CHAP DA TANG

Cac bén trong hop dong xay dung quéc té cé thé thod
thuan két ho'p hai hodc nhiéu phwong thirc gidi quyét
tranh chip sau:

o Thuong lvong

o Chuyén gia

o Ban Ngé&n nglra/Phan x{t Tranh chp
o Hoa gidi

o Trong tai/Toa an

Van dé phap ly déi voi diéu khoan MDR

01 02

Liéu diéu khoan MDR c6 hiéu lyc va Hau qua phap ly khi diéu khoan
gia tri phap ly rang budc voi cac bén? MDR khong dwoc dap rng?




O

Quy dinh phap luit c6 lién quan t6i diéu khoan MDR

BS luat TTDS 2015 khéng ¢ quy dinh vé cac thd tuc tién té tung theo thod thuan cla cac bén va
hau qua phap ly khi mot bén vi pham thoa thuan nay.

Khoan 1 Diéu 3 Nghi quyét 04/2017/NQ-HDTP chi quy dinh vé trudng hop chua du diéu kién khai
kién ra Toa an nhung dé |a diéu kién trong “truong hop phdp ludt cé quy dinh” ma khéng phai 1a quy
dinh vé diéu kién theo thda thuan cla cac bén.

Ludt TTTM 2010 va Quy tac TTTT 2017 ctia VIAC khéng cé quy dinh vé thi tuc tién t6 tung trong tai.
Cac biéu 9, 38 va 58 clia Luat TTTM 2010 nhan dién hoa gidi, thuong lvong nhu moét bo phan cau
thanh cda tha tuc td tung trong tai.

Diéu 3.2 BS luat Dan su 2015: “Moi cam két, théa thuén khéng vi pham diéu cdm cua ludt, khéng
trdi dao dirc xa héi cd hiéu luc thuc hién dbi vdi cdc bén va phdi duoc chi thé khdc tén trong.”

Diéu 4.1 Ludt TTTM 2010: “Trong tai vién phdi tén trong thod thudn cla cdc bén néu thda thudn dé
khéng vi pham diéu cém va trdi dao dirc xd héi.”

Viduso1

Quyét dinh 526/2013/KDTM-QP ctia TAND TP HCM:

“nguyén don dd khéng lam dung nhu théa thudn (tién hanh thuong luong trudce khi dua ra VIAC)”
tuy nhién “vi pham nay khéng lam cho Théa thudn trong tai quy dinh tai Biéu 13.3 ctia hop déng bi
vo hiéu.”

Nhén xét: tai quyét dinh ndy, dwé'ng nhw Téa an xac dinh diéu khodn MDR ¢6 hiéu lwc rang budc
v&i cac bén va tao nén nghia vu clia cac bén trudc khi bat dau qua trinh td tung. Tuy nhién, Toa
an da nhan dinh viéc nguyén don vi pham nghia vu d6, sé khéng lam dnh huwéng dén viéc
nguyén don khé'i kién tai trong tai.



Vidus62 &3

Quyét dinh s6 02/2016/KDTM-ST cta TAND tinh Nghé An d3 tra lai don khdi kién va dinh chi giai

quyét vu an do cac bén chua tién hanh hoa giai ndi bd trudce khi khai kién nhu quy dinh tai Diéu 1é
cong ty.

Quyét dinh s6 10/2014/QD-PQTT ctia TAND TP Ha Noi: “Khi hai bén phdt sinh tranh chdp ma chua
duoc gidi quyét theo budc 1 tai Diéu 4 cia hop déng [...] la chua tuén thd dung thda thuén cia cdc
bén, trdi vdi cdc quy dinh tai diém b khodn 2 Piéu 68 Ludt TTTM. Hbi déng trong tai thu ly vu kién khi

chua déy du diéu kién té tung, cdc diéu kién thu ly chua day du lo khéng ding quy dinh cia phdp luédt
Viét Nam.”

Nhén xét: trong céc vi du sd 2 va 3, Toa an da xac dinh diéu khoan MDR c¢6 hiéu lwc va gia tri phap
ly d6i v&i cac bén. Dong théi, dwérng nhw Toa an d3 coi day la diéu kién tién té tung - 1a tién dé
phai cé trwdc khi mot bén khéi kién tai toa an hodc trong tai.

Hiéu lwc & Gia tri phép 1y ctia diéu khoan MDR

Piéu khodn MDR trong mét hop dong xay dung s& cé hiéu luc va gid tri phédp ly rang budc dbi
vdi cac bén néu ndi dung cla diéu khodn nay khéng vi pham diéu cAm va trai dao dirc xa hoi.

Hau qua phap ly khi diéu khoan MDR khéng dwoc dap tng
Hudng thir nhét: diéu khodn MDR tao nén nghia vu dbi véi cac bén trong hop dong. Tuy nhién,
viéc vi pham nghta vu nay cé thé khdng dnh hudng dén quyén khai kién tai toa an/trong tai.

Hudng thir hai: diéu khodn MDR tao nén mét diéu kién tién td tung, diéu kién nay phai duoc thda
man trudc khi mot bén cé quyén khai kién ra toa an/trong tai.



MOT SO KHUYEN NGHI

Trong qua trinh dam phan
va soan thao hop doéng:

o Can nhdc s dung didu khodn trong tai mau do TTTT cung cap.

o Trong trudng hop st dung MDR: quy dinh cu thé va chi tiét yéu cau
cho tirng thd tuc cling nhuw hdu qua phap ly khi thd tuc dé chua duoc
dap tng.

Trong qua trinh
giai quyet tranh chap:

o Quan ly thoi gian va thuc hién day du cac thi tuc duoc quy dinh tai
diéu khodn MDR trudc khi bat dau thu tuc t6 tung.

*
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Ba Vi Thi H&ng - Phd Trudng ban thu ky, VIAC
VuThiHang - VIAC AF2 = £Z3

Trong gan mudi nam cdng tac tai Trung tdm Trong tai Quac té Viét Nam (VIAC), ba Hang 1a nguoi
da tham gia quan ly, phu trach, diéu phéi cac vu kién tai VIAC song song véi cac hoat dong dao
tao, sinh hoat chuyén mén cla Trong tai vién tai VIAC.

Véi tu cach 14 thanh vién Hoi dong Khoa hoc VIAC, ba Hang da tham gia diéu phéi cac cong viéc
nghién clu cta Hoi dong, truc tiép tham gia vao viéc gop y nhiéu van ban phap luat nén tang cho
hoat dong thuong mai, trong tai (nhu Bo luat Dan su, Luat Thuong mai, Luat Doanh nghiép, Luat
Trong tai Thuong mai, v.v.).

O goc do hoi nhap, ba Hang la ngusi phu trach cac hoat dong hop tac qudc té vé trong tai va giai
quyét tranh chap, thuc hién, t6 chiic cac hoat ddng hgp tac v6i cac ddi tac quéc té clia VIAC nham
nang cao nhan thuc, kién thic clia cdng dong vé vé cac phuong thic giai quyét tranh chap ngoai
toa an, ddy manh su phat trién cua trong tai thuong mai néi riéng va ADR noi chung tai Viét Nam.

HE S HSHAEVIAQMA 10 ZHt0] 2823 Vu Thi Hang &2 VIACS| X AHHES2

SHLES ?I n] &5 S0 A 7 ASLCH
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GIAl QUYET TRANH CHAP
XAY DUNG THONG QUA
TRONG TAI QUOC TE

TAI VIET NAM

Ba VU THI HANG

Pho Trudng Ban thu ky, Thanh vién Hai dong Khoa hoc
Trung tam Trong tai Qubc té Viét Nam (VIAC)

Hoat déng giai quyét tranh chap tai VIAC

TONG TRI GIA TRANH CHAP (2013 — 2022)
2 5 I 3 VU TRANH CHAP TY DONG
| (1993 — 2022) o
> HA NOI
TY USD
o, o o

35,97/0 39,99 A; 24,04A 10.000.000.000.000

Tranh chdp coitnhdt  Tranh chap trong nudc  Tranh chap PANANG
mét bén la FDI (khéng c6 yéu té FDI) québc té

(D3 Ning - Viét Nam)
KHANH HOA
4
m ..’9‘ E 4.000.000.000.000
o/ & A —
TP. HO CHI MINH
o * A—
, - * — . CANTHO pl

VB h ché 5 Luat Quén dao Trudng Sa
T t a a u (Khanh Hoa — Viét Nam)
Ve VU trenn chdp €o tuat s TOP 10 quéc tich cac = o feemyeem
tham gia vdi vai tro Nguoi bao vé bén tranh chép nudc

quyén va loi ich hop phap hodc ngod tai VIAC s —— oo

N g 1A 5 A ¢ O A0 AQ” AD” QY AO” AD” AQY Q¥ O
Ngudi dai dién theo Uy quyen AT AT AT AT AT ADT BT AR A AS
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Hoat ddng giai quyét tranh chap tai VMC (2018 — 2022)

3

‘ - ) sévu £
’ SO vu tranh chap sOvy

P R ® ®
‘ — VMC tiep nhan Cé hoa gidi vién dugc C6 su tham gia
(2018 - 2022) chi dinh bdi céc bén cda luat su
(dudi sy hd trg cla
Thu ky VMC)
> o
l E I ¢,
sdvy sbvy
. ) N . .
Téng tri gia tranh chap Linh vyc tranh chap R &
Xay dung Hoa gidi thanh céng va céc C6 yéu td nudc ngoai
~1.500 1 pone) Mua ban hang héa bén déu tu nguyén thi hanh
Cung Ung dich vy
~ 68 TRIEU (USD) S& hitu tri tué

B4t dong san

3 GIAI QUYET TRANH CHAP XAY DUNG THONG QUA TRONG TAI QUOC TE TAI VIET NAM

Thong ké giai quyét tranh chap mét so linh vwe

$6 lwgng tranh chép trong linh vyc xay dwng S6 lwgng tranh chép trong linh v S6 lwgng tranh chép trong linh vre ning lwgng
(2013 - 2022) kinh doanh bat dong san (2013 — 2022) (2013 - 2022)
60 70 25
60

50 g 20
: . |

E | 15

g

| 0 1

| | 30 10

2 TR

g 20
10 g >

. il AR R o I
2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 RN S 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022
DT AT DT AT AT DT D

[ - r ...................................... _,i e _Ai
ooa L | P R -
| Tong tri gia , . - Tong tri gia 0 A : | Téng tri gia 7 :
:  tranh chap 20;790 TV BONG | | tranh chép bét 7’400 TY BONG | : tranh chap 7’ 155 TV 00NG |
| xay dwng : | déngsan . ! nang lwong ~ .
| (2013-2022) ~1.15 tyusn [ I (2013 2022) ~317 trevusn | | (2013-2022) 310 rreuuso I
: : | : H :
EE PP J e ) s /
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m
Quan sat t thwe tién tai VIAC

Dy &n Bat dong san
(Toa nha vdn phong,
Chung cu, Nha may)

Dw an nang lwgng,
mo khai thac

4 - e
Dy an co’ s& ha tang Du an xay dung
(Pudng cao toc, Cau, Cang dan dung

bién, San bay, Bénh vién,...)

Hm
Thong ké vé yéu té Han Quoc tai VIAC

10

Tranh chap phat sinh trong linh vwc xay dwng

VAN BE
TRANH CHAP

S6 vu tranh chép cé bén tham gia cé québc tich Han Québc

(1993 —2021)

M T N OMN0NDO dANMT W OIS 0D
DYDY O OO0 OO0 O O O OO
OO0 O OO OO0 00O O O
o A A A A A AN AN AN ANANANNN NN

2010
2011

2012

2013

2015 —

2016

e e s
Cac budc trong
quan ly thyc hién Vi pham cda Vi pham ctia o
hgp dong: Tha tuc| nl)jwévthéu nguoi str dung Van dé khac
tién to tung lao dong
trong tai
T T T
1 1 1
1 1 1
| Chét luong | |
i (Phuong phap x| i, Quan ly . Dggéi:'ﬂ?g
1 dung, Nghiém | cong truong 1 N
1 u : 1 1
; thu) ; ; hop dong
i i i
1 1 1
1 1 1
! Tién d6 thi cong & ! Tri hodn ! T;agij:;’zgg'
R Thoi gian hoan | ! phé duyét quyét | - - . %
i thanh i todn hodc tranh chap
1 1
1 1
1 1
1 1
N Chi phivuot qué |
. £ !
- (van @é phat sinh | . Thanh toén
thay doi
phap ludt,...)

GIAI QUYET TRANH CHAP XAY DUNG THONG QUA TRONG TAI QUOC TE TAI VIET NAM

2017
2018
2020
2021

~2,600 ty DONG
~99 triéu USD

~1689 ty DONG
~72 triéu USD

P
Tong tri gia J
tranh chap

~
P
Tri gia
tranh chdp <
cao nhat
~
p

Tri gia tranh

chip trung <
binh
N~

~24,89 ty DONG
~1,08 triéu USD

GIAI QUYET TRANH CHAP XAY DU'NG THONG QUA TRONG TAI QUOC TE TAI ¥IET NAM




Quy trinh t6 tung trong tai dién hinh tai VIAC

¢ Lua chon bdi cédc bén hoac chi dinh

bai Cha tich VIAC

« Trong tai vién cong khai thong tin va
yéu cau thay di Trong tai vién

BAT PAU THANH LAP

TO TUNG TRONG TAI

Don khai kién

HOI DPONG TRONG TAI

« Tham van chéo/Tham tra dong thoi

cac chuyén gia (hot-tubbing)
« Phién hop truc tuyén

* Phién hop da ngon ngtr

XAY DUNG LICH BIEU TO
TUNG & DIEU PHOI VIEC
BO SUNG CHU'NG CU’;

PHIEN HOP )
GIAI QUYET TRANH CHAP

Cuéc hop quan ly t6 tung (CMC) va ban hanh
Chi thi vé tha tuc (PO)

Nhan chirng va nhédn chirng chuyén
gia/chuyén gia do Hoi dong Trong tai

* Ban gi (Transcript) cta phién hop

Su hé trg dang k& tir VIAC va Hoi
ddéng Trong tai trong viéc bdo vé
Phéan quyét trong tai (néu can)

HAU BAN HANH
PHAN QUYET
TRONG TAI

PHAN QUYET
TRONG TAI

Thoi han: 30 ngay
Khong cé phan quyét tirng phan;
chi cé phan quyét cudi cling

GIAI QUYET TRANH CHAP XAY DUNG THONG QUA TRONG TAI QUOC TE TAI VIET NAM

Tinh qudc té cua thu tuc t6 tung trong tai tai VIAC

/Héi déng Trong tai c6 thé bao gdm
trong tai vién Viét Nam va trong tai vién
nudc ngoai. Trong tai vién cé thé 13
trong tai vién trong danh sach hodc
ngoai danh sach trong tai vién cla
trung tam trong tai.

Hoi dong trong tai qudc té
(Pa dang quéc tich Trong tai
vién)

/Luét n6i dung cé thé bao gdm nhidu
luat quéc gia hodc ludt nuwdce ngoai hodc
luat quéc té

(Vidu: Luat Viét Nam, luat Malaysia,
luat Anh, Luat Hoa Ky, CISG,...)

Luat ngi dung va luat hinh
thirc (tha tuc)

(e Dia diém td chirc phién hop giai h
quyét Vu tranh chap c6 thé nam
ngoai lanh tho Viét Nam;
e Ngbn ngit trong tai: tiéng Anh, tiéng
trung, tiéng Han,..;
e Tham tra ngudilam ching, tham
véan chéo nguoi lam chirng, bdo céo
cla chuyén gia...;
* Phién hop truc tuyén hoic truc tiép
vdi dich vu ghi lai (transcript) va
phién dich truc tiép. 0
=
Cac budc trong thi tuc qudc ~
té @ /

GIAI QUYET TRANH CHAP XAY DUNG THONG QUA TRONG TAI QUOC TE TAI VIET NAM
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Quan sat tr thwe tién tai VIAC

Sw tham gia ctia chuyén gia trong cac vu tranh chép phtrc tap tai VIAC

TRONG TAI THUONG

MAI NHIEU BEN VAN BE THU TYC

Tham vén ciia

Cac chuyén gia chuyén gia dugc ( ) - N\
. A ry 2 a a A
thar‘n gia vao Tha tuc té tung can nhic can Nh|e;u bén trong hop déng Tranh chip tir nhigu hop dong
qua trinh to tung ) i trong trong cac <Thoa thudn cb dy(")ngd Hop (Bao mat va Quyan lya chon
tai VIAC vu tranh chap ddng mua ban c6 phan va Trong tai vién)
phiic tap tai VIAC céc tranh chap ndi bd doanh L )

nghiép khac> p -

\_ J Céc diéu khoan gidi quyét tranh
chap trong nhiéu hgp déng/cac

 Chuyén gia phap ly *Ban danh gid ctia chuyén  +Nhirng van dé phirc tap va - N hop déng trong tranh chap
 Chuyén gia vé tinh toan thiét gia/nhém chuyén gia lién quan dén ky thuat, tai khéng twong thich
hai/khGi lugng cong viéc eTh&m tra chéo ddng thoi cac chinh, phap Iy trong vy viéc \ %
't§pu§§n gia vé cac van dé cham chuyeén gia (hot tubbing) « D) tin cay va strc ning clia Gop nhiéu tranh chap vao r 3
1en do cac bing chirng duoc trinh A 1o NhS @3 5
N mot <Dai ly; Nha dau tu va
*Chuyén gia tai chinh 1&n Hoi déng Trong tai. ot Al ys e Gop nhiéu tranh chap sau khi
 Chuyén gia danh gia chét luong Co dong/Cong ty> N A 1Az gn s
thanh ap Hoi dong Trong tai
\_ v \ J
9 GIAI QUYET TRANH CHAP XAY DUNG THONG QUA TRONG TAI QUOC TE TAI VIET NAM

|
Thoi gian giai quyét tranh chap va phi trong tai
tai mot s6 trung tam trong tai

Trung binh thdi gian gidi quyét tranh chép ctia hdi dong BANG SO SANH PHI TRONG TAI TAI MOT SO TRUNG TAM TRONG TAI
trong tai (thang) (*)

Tri gia tranh ch3j
LCIA ! gté’i thigu P ~ USD 35,306 ~ USD 4,059 N/A
HKIAC
Ph_litrgn'g. tall tf)'l ~USD 5,000
ICDR thiéu véi tri gia ~USD 11,943 ~USD 670 Phi hanh chinh tai thoi
tranh chap téi ! diém ndp don - khéng
R hoan lai
SIAC thiéu
0 2 4 6 8 10 12 14 16 18 UsD 25,601
. - ~USD 20,017 ~USD 4,337 (Khang bao gom chi phi thus
* a 2 p? Pe ~ 2® @ . . . Phl trqng tai voi (Khéng bao gdm chi phi thué (Bao gdm chi phi phéng hop va hon; Eho vg cac chip hi khac
Trung tdm Gidi quyét Tranh chap Qudc t&® (ICDR®), Arbitration Report on Time and tranh ch&p cso trj  Phonshop vacicchiphikhicfn cic chipnilién quan énChidinh 7ién gua.npdén A din: .
Cost Considering the Impact of Settling International Arbitrations gid 60,000 USD : Vi;‘ﬂ advé‘;\scih.’; rdo\:; ;rlovr:: ;a.c . lé"n"’i :-I r:/gle;ﬂ/;:aavm df:‘ IT;zlnglt; tivién/Thay di Trong t3i
’ phi di lai va & ctia Trong tai vién) Va & ctia Trong tai vién) vién; Chi phi di lai va & cla
r‘ . , a .. , < . Trong tai vién)
ﬁ; Trong tai rit gon cd thée gilp rat ngan thdi gian hon

10 GIAI QUYET TRANH CHAP XAY DYNG THONG QUA TRONG TAI QUOC TE TAI VIET NAM



Quan sat tir thwc tién tai VIAC
Dw bao chién lwgc chi phi tir thwe tieén boi hoan chi phi phap ly tai VIAC

85% s6 vu tranh chap yéu cau chi

H : tra cac chi phi phap ly dwoc chap
Phi dich vu Chi phi luat su ¢ thé thuén (mét phan hodc toan bd)
phap Iy duroc bdi hoan theo yéu
‘ cau cua cac bén 15% s6 vu tranh chap duoc quyét
dinh 13 khéng d0 chirng cir dé dugc
— INVOICE bdi hoan chi phi phép W

Luat sw nudc ngoai cé thé

Phong hop & [~ tham gia tranh tung tai

chi pf.' Jhigh A 1 chh' phi dl"|a' VIAC 5% s6 vy tranh chap Bj don chi yéu
vat chat khac CAC 9"" F,’Hl zi;‘;;i‘-é‘: ha:: cau bdi hoan chi phi phép Iy
cho Phién hop PHAP I_Y gidi quyét tran 1

gidi quyét

tranh chip chdp

Chinh sach wu dai khéng
tinh phi trong tai d&i vdi
mot s8 yéu cau bdi hoan chi
‘ phi phap ly

26 vy tranh chip c6 hai hodc nhiéu
hon hai cdng ty luat cung phéi hop
dé bao vé cho modt bén

Chi phi cho

chuyén gia, nhan Chi phi lujt su cao nhat dwoc bdi hoan: Trong mot vu viéc:
chirng, phién — N * N
dich vién va bién ~ Y ~ > BA
dich vién 109.8 Ty PONG 5,600 Ty PONG
[~4.5 triéu USD] [~236 triéu USD]
it GIAI QUYET TRANH CHAP XAY DUNG THONG QUA TRONG TAI QUOC TE TAI VIET NAM

. //

Lwu y cho cac bén trong tranh chap

NHUNG KY VONG LUA CHON
DOI VOI TRONG TAI QUY CHE? TRONG TAI VIEN * Chuyén mén, kinh
nghiém trong inh vurc
R ) cuthé
= Tinh thuong truc ; “TRONG TAI CHI * Kha ndng vé ngdn ngit
‘ ‘ Y 2 o an
. L i 51 hién dai TOT KHI TRONG * Danh tiéng/Murc do
; Quy tac t6 tung trong tai hién dai ‘ N A tin cay v& su Déc lap
: o ) 1 TAI VIEN TOT va Khach quan
- B06i ngl nhan sy chuyén trach va chuyén nghiép 3 (Arbitration is as « Kinh nghiém trong
= Chiphihoply good as arbitrator) trong tai
Redfern & Hunters on International Arbitration (6th edition - 2015)
LUA CHON PHAP LUAT TRONG TAI VE XAY DUNG TAI VIAC
Khéng gidi han viéc lua chon
Luat didu chinh t6 tung trong tai trong tai vién ngoai danh sach
Lu4t ndi dung (Law of the SLeat)— Procedural e TS 2 D A ) Céc tranh chip v& xdy dung tai VIAC
aw,
Xdc dinh luGt quéc gia diéu Thu tuc t6 tung trong tai linh thuding c6 sy tham gia cda trong tai
hinh thd tuc t6'tung t tai; hoat dé thich (ing véi cac A . - .
%‘:Z’dn q‘l'léz’;;ig C‘;’;iﬁ:;’ 'Zzly%',, g cich t6 mn; t'rc_,ng i vién nudc ngoai va ndm ngoai Danh
L. ) h p qudc té.
RGN GRTTy gidm sdt thu té‘f to tung trong sach Trong tai vién VIAC
d al
théa thud L . 2 L y ludn s&n sang dé
Trang (gidm st Phin quyet Trong to Fa g s i it
i & Ho tro mét s6 tha tuc té tung ngoai theo mui gi& lam viéc
trong tai) clia trong tai vién

_ /
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Lwu y cho cac bén trong tranh chap

162
36

VINC 198

Trong tai vién

Trung Quéc Uc|
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