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VOI QUY TRINH TO TUNG TRONG TAI

THIRD PARTIES AND INFLUENCES ON ARBITRAL PROCEEDINGS

THONG TIN CHUOI SUKIEN

EVENT'S DETAILS

Hoi thao chuyén dé
Workshops
Hai thao chuyén dé 1] Workshop 1

Bién phap khan cap tam théi trong té tung trong tai va tac dong cta bén thi ba
Interim measures in arbitration and impacts of third parties

Hai thao chuyén dé 2 | Workshop 2

Thi hanh phan quyét trong tai va cac van dé phat sinh lién quan dén bén thi ba
The execution of arbitral award and issues arising from the third parties

Hai thao chuyén dé 3| Workshop 3

Hoa giai trong qua trinh giai quyét tai trong tai:

Vai tro cla bén thu ba trung lap va tac dong d6i véi viéc xi ly tranh chap
Mediation in arbitral proceedings:

Neutral third parties’roles and influences on resolving disputes

Dién dan thao luan
Closing Symposium

11.04 Hoan thién céac co ché vé bén tha ba, thuan Igi héa qua trinh té tung trong tai
) Completing the third parties’mechanisms for facilitating the arbitral proceedings
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HOI THAO CHUYEN BE 01

BIEN PHAP KHAN CAP TAM THOI TRONG TO TUNG TRONG TAI
VA CAC TAC PONG CUA BEN THU BA

AGENDA OF
WORKSHOP 01: INTERIM MEASURES IN ARBITRATION AND IMPACTS ON THIRD PARTIES

Thdai gian Néi dung
Timeframe Description

Tiép don dai biéu

08:00 - 08:30
Welcome guests
Tuyén bé ly do, gisi thiéu dai biéu
08:30 - 08:40
Introduction
Phat biéu khai mac
08:40 - 09:00
Opening Remark
Tham luan 1: Goc d6 phap luat Viét Nam: Quyét dinh ap dung bién phap khan cap tam
thoi clia Hoi dong Trong tai va cac anh hudng doi véi bén thi ba khong tham gia vu tranh
chap
Discourse 1: The perspective of Vietnamese law: The Tribunal’s decision on granting
09:00 - 09:20 interim measures and impacts on non-signatory parties.
Dién gia / Speaker:
ThS. Huynh Quang Thuén - Giang vién khoa Luat Dan sy, Dai hoc Luat TP. H6 Chi Minh
LLM. Huynh Quang Thuan - Lecturer of Civil Law Faculty, HCMC University of Law
Tham luan 2: Vai tro cla Toa an d6i véi viéc ap dung bién phap khan cap tam thai cla
Hoi dong Trong tai
Discourse 2: The court’s role in the process of applying interim measures of the arbitral
tribunal.
09:20 - 09:40 Dién gia / Speaker:

Ba U Thi Bach Yé&n - Nguyén Tham phan Toa Kinh t& TAND TP. Hé Chi Minh, Trong tai

vién VIAC

Ms. U Thi Bach Yen - Former Judge of the Economic Court of the People’s Court of HCMC,

VIAC's Arbitrator




Thai gian N&i dung
Timeframe Description

Gidi lao

9:50-10:00
Breaktime
Tham luan 3: Goc d6 kinh nghiém quéc té&: VAn dé ap dung bién phap khan cép tam
thoi co lién quan dén bén thu ba va xu hudng ti€p can cla trong tai quoc té.
Discourse 3: International perspectives: The approach of international arbitration to
the issue of third parties when granting interim measures.

09:50-10:10 .
Dien gia / Speaker:
LS. Nguyén Trung Nam - Luat su sang |ap Coéng ty Luat TNHH EPLegal, Trong tai
vién VIAC
Mr. Nguyen Trung Nam - Founding Partner of EPLegal, VIAC's Arbitrator
Tham luan 4: M6t sb kién nghi vé quy dinh déi véi bén thir ba va nang cao thdm
quyén clia Hoi ddng Trong tai trong ap dung bién phap khan cap tam thoi.
Discourse 4: Recommendations for regulations on third parties and expanding the
power of the tribunal to grant interim measures.

10:10 - 10:30 .
Dién gia / Speaker:
TS. Nguyén Thi Hoa - Giang vién Khoa Luat Quéc té&, Trusng Dai hoc Luat Thanh phé
H6 Chi Minh
Dr. Nguyen Thi Hoa - Lecturer of International Law Faculty, HCMC University of Law
Thao luan va giai dap thac mac
Q&A session
Diéu phaivién / Moderator:

10:30 - 11:30 PGS. TS. Tran Viét Diing - Phé Hiéu truéng Trudng Dai hoc Luat TP. H8 Chi Minh,
Trong tai vién VIAC
Assoc. Prof. Dr. Tran Viet Dzung - Vice Rector of HCMC University of Law, VIAC's
Arbitrator
Tbng két va bé mac Héi thao

11:30 - 11:35

Closing Remark
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PIEU PHOI VIEN | MODERATOR

PGS. TS. TRAN VIET DUNG

Phé Hiéu trudng Trusng Dai hoc Luat TP. H6 Chi Minh, Trong tai vién Trung tam
Trong tai Qudc té Viet Nam (VIAC)

ASSOC. PROF. DR. TRAN VIET DZUNG - Vice Rector of HCMC University of Law,

Vietnam International Arbitration Centre’s Arbitrator
DIEN GIA | SPEAKERS

BA U THI BACH YEN LS. NGUYEN TRUNG NAM

Nguyén Tham phan Toa Kinh t& TAND Thanh phd Hé Chi Minh, Luat susang lap Céng ty Luat TNHH EPLegal,

Trong taivién VIAC Trong taivién VIAC

MS. UTHI BACH YEN - Former Judge of the Economic Court of MR. NGUYEN TRUNG NAM - Founding Partner of EPLegal,
the People’s Court of HCMC, VIAC's Arbitrator VIAC's Arbitrator

TS. NGUYEN TH| HOA THS. HUYNH QUANG THUAN

Gidng vién Khoa Luét Qudc té, Trusng Dai hoc Luat Giang vién Khoa Luét Dan sy, Trusng Dai hoc Luat Thanh phd
Thanh ph& H6 ChiMinh H6 Chi Minh

DR. NGUYEN THI HOA - Lecturer of International Law Faculty, LLM. HUYNH QUANG THUAN - Lecturer of Civil Law Faculty, HCMC

HCMC University of Law University of Law



PGS. TS. TRAN VIET DUNG
Phé Hiéu truéng Trusng Dai hoc Luat TP. H6 Chi Minh, Trong tai vién Trung tdm Trong tai
Qudc té Viet Nam(VIAC)

ASSOC. PROF. DR. TRAN VIET DZUNG - Vice Rector of HCMC University of Law, Vietnam
International Arbitration Centre’s Arbitrator

PGS. TS. Tran Viét Ding la Pho Hiéu truéng Dai hoc Luat TP. H6 Chi Minh. B&n canh viéc giadng day tai HCMUL, éng
clng tham gia thinh gidng cho chudng trinh cao hoc luat cla University of West England, Jean Moulin University
Law School, Montesquieu University of Bordeaux, Chulalongkorn University. Ong tham gia nghién ctu nhiéu trong
cac mang dau tu qudc té, thuong mai quéc t&, M&A xuyén bién gi6i, ADR, gidi quyét tranh chap dau tu quéc té, dau
tu va phat trién bén viing, céng nghé va phap luat. PGS. Diing ciing két hgp kién thic hoc thuat véi kinh nghiém thuc
tién vai tu cach 1a mot luat su qudc té. Ong tung lam viéc va tham gia c6 van & nhiéu cdng ty luat uy tin vai kinh
nghiém day dan trong mot sé linh vuc nhu dau tu nudc ngoai, kinh doanh, lao déng, thuong mai quéc té&, nang luong

tai tao, xay dung, giai quyét tranh chép.

Assoc. Prof. Dr. Tran Viet Dzung is Vice Rector of Ho Chi Minh City University of Law. Besides being a lecturer of
HCMC University of Law, he is also a guest lecturer of graduate law programs of University of West England, Jean
Moulin University Law School, Montesquieu University of Bordeaux, Chulalongkorn University. Furthermore, he
had many researches of international investment and trade, cross-border M&A, ADR, international investment
disputes resolution, investment and sustainable development, technology and law. Assoc. Prof. Dr. Tran Viet
Dzung also demonstrated his knowledge and practical experiences when working as an international lawyer. He
has worked and consulted at many prestigious law firms with considerable experiences in a number of industries
such as foreign investment, business activities, labor, international trade, renewable energy, construction and
dispute settlement.

THS. NCS. HUYNH QUANG THUAN
Giang vién Khoa Luat Dan sy, Trusng Dai hoc Luat Thanh phé Ho Chi Minh
LLM. HUYNH QUANG THUAN - Lecturer of Civil Law Faculty, HCMC University of Law

Ong Thuan 1a gidng vién Khoa Luat Dan sy, Pai hoc Luat TP. H6 Chi Minh. Ong Thuan dong thdgi |a trong tai vién;
thanh vién Hoi dong khoa hoc, dao tao cla Trung tam trong tai thusng mai phia Nam (STAC); c¢6 van phap Iy cho mot
s6 cong ty luat tai Thanh phd H6 Chi Minh. Ong Thuan dudc dao tao ¢ nhan luat, thac siluat, va hién dang theo hoc
chuong trinh tién sTluat tai Trudng Dai hoc Luat Thanh phd H6 Chi Minh, chuyén nganh Luat Dan sy va T6 tung dan
su. Ong Thuan 14 chuyén gia trong linh vuc t& tung trong tai va td tung toa an, véi hon 40 cong trinh nghién ctiu (sach,
bai viét tap chi, tham luan hoi tho...) dudc cong bd trong va ngoai nudc. Ong Thuan co6 kinh nghiém vé thuyc tién t6
tung trong tai khi 1a thanh vién Hai déng trong tai gidi quyét nhiéu tranh chap tai Trung tdm trong tai thuong mai
phia Nam (STAC).

Mr. Thuan is a lecturer of the Faculty of Civil Law, Ho Chi Minh City University of Law. Mr. Thuan is also known as
an arbitrator; a member of the Scientific and Training Council of the Southern Commercial Arbitration Center
(STAC); alegal advisor in law firms in Ho Chi Minh City. Mr. Thuan obtained the bachelor’s degree and the master’s
degree in law, and is currently pursuing a doctorate in law program at Ho Chi Minh University of Law, majoring in
Civil Law and Civil Procedure. Furthermore, he is also an expert in the field of arbitration and litigation
proceedings, with more than 40 scientific researches (such as reference books, articles, conference
presentations, etc) published domestically and internationally. Mr. Thuan also has had considerable experiences
in arbitration practices as a result of attending as an arbitrator to resolve disputes at the Southern Commercial
Arbitration Center (STAC).



BA U THI BACH YEN
Nguyén Tham phan Toa Kinh t& TAND Thanh phé H6 Chi Minh, Trong tai vién VIAC

MS. U THI BACH YEN - Former Judge of the Economic Court of the People’s Court of HCMC,
VIAC's Arbitrator

Ba Y&n co6 nhiéu ndm kinh nghiém tham gia cong tac xét x& cac vu tranh chap vé Dan sy va Kinh doanh thuong mai
tai Toa Kinh té€ Toa an nhan dan Tp. H6 Chi Minh. Ba Yé&n hién dang |a Trong tai vién Trung tam Trong tai Quéc té Viét

Nam, da tham gia giai quyé&t nhiéu vu tranh ch&p & da dang céc linh vuyc.

Ms. Yen has experience of resolving civiland commercial disputes as a judge of the Economic Court of Ho Chi Minh
City People’s Court. Ms. Yen is currently an arbitrator at the Vietnam International Arbitration Center and has

participated in resolving many disputes in different fields.

LS. NGUYEN TRUNG NAM
Luat susanglap Cong ty Luat TNHH EPLegal, Trong tai vién VIAC
MR. NGUYEN TRUNG NAM - Founding Partner of EPLegal, VIAC's Arbitrator

Luat suNam |a luat su cap cao va la luat su sang lap tai EP Legal, ddng thai cling |a trong tai vién c6 chuyén mén,
day dan kinh nghiém vé duy an va nang lugng. V6i 22 nam cong tac, 6ng Nam da co6 nhiéu déng gop 6 goc dd hoc
thuat, dugc cong nhan bai cac cong ty xuat ban ndi tiéng nhu Who's Who Legal, Chambers, Legal500, Benchmark
Litigation va Asialaw Profiles. LS. Nguyén Trung Nam cling tich cuc tham gia hoat dong giai quyét tranh chép &
nhiéu vu viéc tai VIAC, THAC, SIAC, ICC, LCIA, GATT, NUTS, KCAB...

Mr. Nam is a senior and founding lawyer at EP Legal. He is also known as a seasoned arbitrator in terms of projects
and energy. With 22 years of experience, Mr. Nam has made significant contributions from an academic
standpoint, which are recognized by renowned publishing companies such as Who's Who Legal, Chambers,
Legal500, Benchmark Litigation and Asia Law Profiles. Mr. Nguyen Trung Nam has actively participated in
resolving disputes in various cases at VIAC, THAC, SIAC, ICC, LCIA, GATT, NUTS, KCAB, etc.

TS. NGUYEN THI HOA
Giang vién Khoa Luat Qudc té, Trusng Dai hoc Luat Thanh phé H6 Chi Minh
DR. NGUYEN THI HOA - Lecturer of International Law Faculty, HCMC University of Law

TS. Nguyén Thij Hoa la gidng vién tai Khoa Luat quéc té - Pai hoc Luat Thanh phd H6 Chi Minh, gidng day va nghién
clru luat kinh doanh quéc té, luat trong tai thuong mai quéc té, ky nang dam phéan va soan thdo hgp déng thuong mai
quéc té. Ba hién ciing la thanh vién Ban Chap hanh Hiép hoi Luat Xay dung Viét Nam. Trudc khi trd thanh gidng vién,
ba Hoa ciing ting lam chuyén vién phap ly tai S& Tu phap Thanh phd H6 Chi Minh, phu trach cac céng viéc lién quan
dén tu van hop dong hop tac cong tu, luat xay dung, luat dau tu, gidi quyét tranh chap quéc té, thic ddy trong tai
thuong mai, cong nhan va cho thi hanh cac quyét dinh clia co quan nudc ngoai...

Dr. Nguyen Thi Hoa is a lecturer at the Faculty of International Law - Ho Chi Minh City University of Law. She is in
charge of teaching and researching international business law, law of international commercial arbitration, skills of
negotiating and drafting international commercial contracts. She is also currently a member of the Executive
Committee of the Vietnam Society of Construction Law. Before becoming a lecturer, Ms. Hoa worked as a legal
specialist at the Department of Justice of Ho Chi Minh City, where she was responsible for tasks related to advising
on public-private partnership contracts, construction law, investment law, international dispute resolution,

promoting commercial arbitration, and recognizing and enforcing decisions of foreign authorities, etc.
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GOC PO PHAP LUAT VIET NAM:
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CAC ANH HUONG DbOI vOI BEN THU BA
KHONG THAM GIA VU TRANH CHAP

THS. HUYNH QUANG THUAN

GIANG VIEN KHOA LUAT DAN Sy
TRUONG DAl HOC LUAT TP. HO CHi MINH
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MUC LUC
Vai tro cia Toéa an déi véi yéu cau ap dung bién phap
khan cép tam thi phat sinh trong qua trinh t6 tung trong tai.

e Van dé ap dung bién phap khan cap tam thi cé lién quan
dén bén thir ba

‘ \g DIEN DAN KHOA HOC VE TRONG TAI - HOA GIAI 2024
a2 ARBITRATION — MEDIATION SYMPOSIUM 2024

QUY DPINH VE THAM QUYEN AP DUNG BPKCTT CUA TOA AN VA TRONG TAI

CAC BIEN PHAP KHAN CAP TAM THOI

THAM QUYEN CUA TOA AN THAM QUYEN CUA HOI DONG TRONG TAI
(Piéu 114 Bo Luat Té tung Dan sw 2015) (Khoan 3, Diéu 49 Luét Trong tai Thuong mai ndm 2010)
a/ C&m thay déi hién trang tai san dang tranh chap; a/ Cam thay déi hién trang tai san dang tranh chap;
b/ C&dm ho&c buéc thic hién hanh vi nhét dinh; b/ Cam hoac budc bat ky bén tranh chip nao thwc hién

mot hodc mot sé hanh vi nhat dinh nhdm ngan ngira cac
hanh vi anh hudng bat loi dén qua trinh t6 tung trong
tai;

¢/ Ké bién tai san dang tranh chap;

d/ Cho thu hoach, cho ban hoa mau hodc san pham,

hang héa khac; |
P 2 N P c/ Ké bién tai san dang tranh chap;

d/ Cam chuyén dich quyén vé tai san doi v&i tai san . . ; ’

d/ Yéu cau bao ton, cat trir, ban hodc dinh doat bat ky

dang tranh chép;
tai san nao clia mot hodc cac bén tranh chap;

. i o o o . a SRR
HOI THAO 01: BIEN PHAP KHAN CAP TAM THOI TRONG TO TUNG TRONG TAI VA CAC TAC DONG CUA BEN THU BA VII \C L L3
WORKSHOP 01: INTERIM MEASURES IN ARBITRATION AND IMPACTS OF THIRD PARTIES e




3/22/2024

\,q DIEN DAN KHOA HQC VE TRONG TAI - HOA GIAI 2024
W ARBITRATION — MEDIATION SYMPOSIUM 2024

CAC BIEN PHAP KHAN CAP TAM THOI

THAM QUYEN CUA TOA AN THAM QUYEN CUA HOI BONG TRONG TAI
(Piéu 114 B6 Luat T6 tung Dan sw 2015) (Khoan 3, Diéu 49 Luét Trong tai Thuong mai ném 2010)
e/ Phong toéa tai khoan tai ngan hang, t& chirc tin dung d/ Cam chuyén dich quyén vé tai san dbi véi tai san dang
khac, kho bac nha nwéc; phong téa tai san & noi gwi tranh chép;
gitr; e/ Yéu cAu tam thoi vé viéc tra tién gitra cac bén;

f/ Phong tda tai san cua nguwoi cé nghia vy;

g/ Cam xuét canh déi véi ngudi cé nghia vy;

h/ Tam dirng viéc déng thau va cac hoat dong cé lién
quan dén viéc dau thau;

k/ Bét gil tau bay, tau bién dé dam bao giai quyét vu an;
I/ Cac bién phap khan cap tam thoi khac ma luat co quy
dinh.

s
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VIEC AP DUNG BPKCTT TRONG QUA TRINH GIAl QUYET TRANH CHAPTAI TRONG TAI

+ Khi HDTT chwa thanh lap: Toa an sé tién hanh ap dung BPKCTT (Theo
Khoan 1 Diéu 48 Luat TTTM

» Khi HDTT da thanh lap:

o Néu mét trong cac bén da yéu cau Toa an ap dung mét hodc mot sé
BPKCTT ma lai c6 don yéu cdu HDTT ap dung BPKCTT thi HDTT
phai tlr chéi (Theo Khoan 3 biéu 49 Luat TTTM).

o Néu moét trong cac bén da yéu cau HDTT &p dung mét hodc mét sé
bién phap khan cap tam thdi ma lai c6 don yéu cau Toa an ap dung
bién phap khan cAp tam thoi thi Toa an tir chéi va tra lai don yéu cau,
triy trwrng hop yéu cau ap dung bién phap khan cép tam thoi khong
thudc thdm quyén ctia HDTT (Theo Khoan 5 Didu 53 Luat TTTM).

A -
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VIEC AP DUNG BPKCTT TRONG QUA TRINH GIAI QUYET TRANH CHAPTAI TRONG TAI

» Khi HDTT da thanh lap:

o Néu mét trong cac bén da yéu cau Toa an &p dung mét
hodc mét s6 BPKCTT ma lai c6 don yéu cau HDTT ap
dung BPKCTT thi HDTT phai tir chéi (Theo Khoan 3
Diéu 49 Luat TTTM).

o Néu mét trong cac bén da yéu cau HDTT 4p dung mét
hodc mot sb bién phap khan cap tam thoi ma lai cé don
yéu cdu Toa an ap dung bién phap khan cip tam thoi
thi Toa an ti chéi va tra lai don yéu cau, trir trwong
hop yéu cdu ap dung bién phap khan cip tam thoi
khong thudéc thdm quyédn ciia HDTT (Theo Khoan 5
Diéu 53 Luat TTTM).

Vi du: Bén yéu céu dé nghj 4p dung hai
bién phép khén cép tam thoi la (i) C4m
thay déi hién trang tai sdn dang tranh
chép (ii) Cadm xuét canh déi véi ngudi cé
nghia vu. Trong trirong hop nay, Bén
yéu cau co thé yéu cau Toa an ap dung
¢ hai bién phap hodc yéu cau HBTT &p
dung bién phap Ké bién tai san dang
tranh chép, con yéu cau Toa én &p dung
bién phép Cam xuét canh dbi véi nguoi
c6 nghia vu.

‘ \g DIEN DAN KHOA HOC VE TRONG TAI - HOA GIAI 2024
. ARBITRATION — MEDIATION SYMPOSIUM 2024

HAN CHE CUA TRONG TAI TRONG VIEC AP DUNG BPKCTT

+ So v&i Toa an, HDTT sé khong c6 thdm quyén dbi véi mot s bién

phap khan cép tam thoi.

—> B4t cap: Lam mét thém nhiéu thoi gian, khién tinh trang cap thiét, khén

cép khéng duoc gidi quyét ngay.

+ Sw khong rd rang trong cach hiéu va van dung quy dinh tai Khoan 3 Diéu

49 Luat TTTM.
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HAN CHE CUA TRONG TAI TRONG VIEC AP DUNG BPKCTT

Phéan tich vi du

+ Bén A va Bén B tranh chap v& hop ddng mua ban nha

+ Thoi diém HDTT chwa thanh lap, bén yéu cau da gl don yéu cau Toa &n APBPKCTT

14 k& bién tai san dang tranh chdp — Toa khéng ap dung BPKCTT

—  Vay sau khi HPTT dworc thanh lap, HDTT c6 thdm quyén xem xét giai quyét
déi v&i yéu cau ap dung BPKCTT néi trén khong?

A -
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HAN CHE CUA TRONG TAI TRONG VIEC AP DUNG BPKCTT
Phén tich vi du:
Theo quy dinh cta Luat TTTM, c6 thé phét sinh 02 quan diém:
Trwong hop 1: Theo dung quy dinh tai Khoan 3 Diéu 49 néu trén,
HDTT phai ti chéi.
Trwong hop 2: HDTT van cé thé cé quyén giai quyét vi:
() Viéc ap dung BPKCTT do danh gia va nhan thirc clia cha thé
giai quyét viéc ap dung hay khong ap dung (Toa an);
(i) Thoi diém yéu cau ap dung c6 thé cé nhitng chuyén bién xay
ra véi tinh trang khan cap, tinh thé cap thiét.
J ..‘
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VAN DE AP DUNG BIEN PHAP KHAN CAP TAM THO'I CO LIEN QUAN DEN BEN THU BA

Panh gia chung:

o Viéc yéu cau ap dung BPKCTT c¢6 anh hwéng dén quyén va lgi
ich cGa bén th® ba s& gay kho khan nhét dinh cho Hoi déng
Trong tai.

o Khi c6 lien quan dén bén thir ba, hau hét cac bén thudng chu
déng hodc dwoc khuyén nghi gl yéu cau nay dén Toa an dé
viéc ap dung dwoc kip thdi, nhanh chéng hon.

o Theo théng ké cla Toéa an nhan dan TP. H6 Chi Minh, tiv khi

LTTTM c6 hiéu lyc dén nay, Toéa an nhan dan TP. Hb Chi Minh
da hé tro trong tai ra 31 quyét dinh &p dung BPKCTT.

A -
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VAN DE AP DUNG BIEN PHAP KHAN CAP TAM THO'I CO LIEN QUAN DEN BEN THU BA

o Mot s BPKCTT thudng dwoc cac bén yéu ciu ap dung cé thé
ké dén: Yéu cau bén thir ba cAm thay ddi hién trang tai san
dang tranh chép; yéu cdu Ngan hang tam ngirng thanh toan
L/C; phong tda cb phan thudc s& hivu cla Bj don tai mdt cong
ty khac

— Nhirng yéu cau nay da phan déu lién quan va anh hwéng
trwc tiep den bén thir ba la ngwéi dang quan ly, chiem hivu,
str dung tai san nay.

o Yéu clu “cdm hoac budc thyc hién hanh vi nhét dinh” déi vei
mot bén thir ba

A -
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TiNH HUONG THUC TIEN

HQP BONG THAU PHU )
Trong qua trinh giai quyét tai VIAC

‘ N P " -
N NHA Nguyén don da co don
NGUYENBON o au pHy =2¢= BIDON yéu cau ap dung BPKCTT
" giri dén Toa an

Tai don yéu cau 4p dung BPKCTT, Nguyén don da yéu cdu ngan hang (Bén thir ba) — Pon vj bdo lanh cho viéc thuc hién
hop déng théu phu khéng tré tién theo thuw béo ldnh cho Bj don.

— Trong qua trinh giai quyét tranh chép tai trong tai, cac bén cé thé yéu cau Toa an ap dung
BPKCTT. Viéc nay sé khéng anh hwéng nhiéu dén qua trinh GQTC, cac bwéc trong quy
trinh t6 tung tai trong tai van tiép tuc dwoc tién hanh.

A - 5 s
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MOT SO KIEN NGH| VA HOAN THIEN

> M& rong thdm quyén ctia HDTT déi véi mot sd bién phap khan cip tam thdi bang cach
bd sung thém cac bién phap khan cap tam thdi cho HDTT nhw ctia Toa an néu bién phap
ap dung |a cac bén tranh chap;

» Can phéan biét rd hai trwong hop trong K3D49 Luat Trong tai Thwong mai dé van dung
mot cach linh hoat trong viéc ap dung BPKCTT, khéng lam han ché quyén ctia Bén yéu
cau ap dung BPKCTT;

> Dbi voi cac BPKCTT ap dung béi Toa an, ¢é lién quan bén th ba, Luat TTTM can ¢ quy

dinh hwéng dan vé thAm quyén ctia Hoi ddng Trong tai gidi quyét viéc duy tri, thay thé,
hay bé BPKCTT nay.
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CAMON
THANK YOU

BA U THI BACH YEN
NGUYEN THAM PHAN TOA KINH TE, TAND TP. HO CHi MINH
TRONG TAI VIEN VIAC
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BIEN PHAP KHAN CAP TAM THGI
TRONG TO TUNG TRONG TAI VA
TAC DONG CUA BEN THU BA

INTERIM MEASURES IN ARBITRATION AND
IMPACTS OF THIRD PARTIES
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VAN DE AP DUNG BPKCTT CO LIEN QUAN
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LS. NGUYEN TRUNG NAM
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MUC LUC
© Xu hwéng tiép can cua quéc té vé viec ap dung bién
phap khan cép tam thdi co lién quan dén bén thir ba cua
trong tai thwong mai

O Quy dinh hién hanh cua phap luat trong tai Viét Nam

vé viéc ap dung bién phap khan cap tam thai co lién
quan déen bén th ba cla trong tai thwong mai

© Kign nghiva dé xuat hoan thién phap luat trong tai Viét Nam

VIAC B

VS DIEN DAN KHOA HOC VE TRONG TAI - HOA GIAI 2024 — I I I EPLecAL
SR ARBITRATION — MEDIATION SYMPOSIUM 2024

I. Xu hwéng tiép can cta quéc té
I.1. Quy dinh cta Luat Mau vé van dé ap dung BPKCTT c6 lién quan dén bén thir ba

Luat M&u dam bao nguyén t&c ton trong quyén tw do thda thuan cla cac bén tranh chép
va dua ra “khodng tréng” dé cac qudc gia diéu chinh chi tiét vé vai trd va quyén han cla
HDTT (“HDTT”) trong ap dung BPKCTT lién quan dén bén thir ba phu thudc vao phap
luat trong tai quéc gia noi co6 dia diém trong tai.

“Unless otherwise agreed by the parties, a party may, without notice to any other party,

make a request for an interim measure together with an application for a preliminary order
directing a party not to frustrate the purpose of the interim measure requested.”

Diéu 17B Luat M3u vé Trong tai thuvong mai quéc té ctia Uy ban lién hop quéc

HOI THAO 01: BIEN PHAP KHAN CAP TAM THO'I TRONG TO TUNG TRONG TAI VA CAC TAC PONG CUA BEN THU BA
WORKSHOP 01: INTERIM MEASURES IN ARBITRATION AND IMPACTS OF THIRD PARTIES
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\,{% DIEN DAN KHOA HQC VE TRONG TAI - HOA GIAI 2024 — I I | EPLEGAL
& ARBITRATION — MEDIATION SYMPOSIUM 2024

I. Xu hwéng tiép can cta quéc té (tiép)
1.2. Quy dinh cta mét sé quéc gia trén thé gii
+ Anh Quéc:

o Diéu 38 cta Dao luat Trong tai nam 1996: HDTT thyc hién cac BPKCTT chi hwéng téi cac bén trong tranh
chép, bao gém:

(i) yéu cau mdt bén cung cap bao lanh tra chi phi trong tai (trlr khi bén dé la mét ca nhan séng
ngoai virong qudc Anh hodc Ia mét td chirc dwoc thanh 1ap hodc cé bd phan quan ly, kiém soat ndm ngoai
vuwong qudc Anh);
(i) cac quyét dinh diéu tra, chup anh, duy tri nguyén trang, ndm gii hodc tam gilr, yéu ciu l4y mau hoic
kiém tra bat ky tai san la déi twong clia vu kién ma dang dwoc s& hiru hodc kiém soat bdi moét bén tranh
chép; yéu cadu mét bén duy tri nguyén trang bat ky chirng ct» nao cla vu kién ma ho dang ndm giir.

A o
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I. Xu hwéng tiép can cta qudc té (tiép)
1.2. Quy dinh ctia mét sé quéc gia trén thé gii
+ Anh Quéc (tiép)

o Diéu 44 cua Pao luat Trong tai nam 1996 cho phép Toa an Anh c6 thé ban hanh BPKCTT theo yéu cau clia mét
bén trong qua trinh t& tung trong tai ma Toa 4n nghi la can thiét dé bao vé chirng c hodc tai san cua bén tranh
chap

Tuy nhién, chua xac dinh chdc chdn rang nhitng BPKCTT duoc 4p dung trong
quaé trinh t6 tung trong tai, liéu cé thé duroc ép dung cho mét bén thir ba.

Uy ban Phap luat Anh d& dé xuét stva ddi theo hiong dé cép rd rang dén viéc cac BPKCTT sé
dwoc ban hanh “cho du lién quan den moét bén hay bat ky nao khac”

o Diéu 9B clia Quy tac Toa an Trong tai Quéc té London 2016 (“Quy tic LCIA”): Toa 4n sé khong can thiép ban
hanh cdc BPKCTT néu céc bén da dé nghi Trong tai vién khan cdp theo Digu 9B Quy tac LCIA

A e
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I. Xu hwéng tiép can cta quéc té (tiép theo)
1.2. Quy dinh ctia mét sé quéc gia trén thé gi¢i

+ Trung Quéc:

o Diéu 194 B6 luat T6 tung dan sw nam 1982: quy dinh mot sb bién
phap nham hé tro tha tuc tb tung trong tai théng qua Toa an

Chi Tda an quéc gia méi c6 thdm quyén ap dung cac BPKCTT danh cho
bén thir ba, d& bao vé quyén loi clia cac bén trong té tung trong tai.
Tham quyén cta HDTT chi tinh rang buéc déi véi cac bén tham gia t6
tung trong tai va HDTT khong cé thdm quyén ban hanh cac BPKCTT
danh cho bén thir ba.
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‘ VS DIEN DAN KHOA HOC VE TRONG TAI - HOA GIAI 2024
Vi ARBITRATION — MEDIATION SYMPOSIUM 2024
I. Xu hwéng tiép can cta quéc té (tiép theo)
1.2. Quy dinh ctia mét sé quéc gia trén thé gi¢i
+ Han Quéc:

o Dao luat Trong tai Han Quéc 2016 quy dinh trir trwdng hop cac bén
c6 thda thuan khac, dwa theo yéu ciu ctia mét bén, HDTT c6 thdm
quyén ban hanh cac BPKCTT.

o Dao luat Trong tai Han Quéc 2016 quy dinh kha nang thi hanh tai
Toa an cac BPKCTT ban hanh béi HDTT. Luéat Trong tai Han Quéc
2016 trao quyén cho bén muébn dwoc cong nhan BPKCTT do HDTT
ban hanh c6 thé nop don lén Toa an d& yéu cau ra quyét dinh chip
thuan bién phap dé

Toa an Han quéc cé thé ban hanh quyét dinh thi hanh an cé hiéu
lwc déi véi bén thiy ba
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I. Xu hwéng tiép can cta quéc té (tiép theo)

1.2. Quy dinh ctia mét sé quéc gia trén thé gi¢i
+ Singapore:

o Trong tai khan cép.

o Dao luat Trong tai Quéc té Singapore dé cap ring trong tai khan
cAp c6 thé ra I&énh cho bat ky bén nao thwc hién BPKCTT.

Tuy nhién, can luu y, mdt han ché di véi tha tuc t6 tung trong tai
khan clp la khdng c6 BPKCTT ddi v&i cac bén thi ba trong thda
thuan trong tai.

Viéc ap dt_!ng B?KCTT ctia Toa an Singapore déi véi bén thir ba la
khéng chac chan, twong tw nhw Pao luat Trong tai 1996 cia Anh
trwée khi sira déi.
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Il. Déi chiéu v&i quy dinh trong phap luat Viéet Nam

+ Diéu 49 Luat Trong tai thwong mai 2010 (“LTTTM”):

theo yéu cau clia moét trong cac bén, HDTT c6 thé ap dung mét hoac
mot sé BPKCTT ddi véi cac bén tranh chép.

Tuong dong véi Biéu 17 Luat Mau, tuy nhién khong co quy dinh lién
quan dén tham quyén ctia HDTT d6i vé&i bén thir ba

> Trong trirong hop HBTT nhan dwoc yéu cdu dp dung BPKCTT
d6i véi bén thir ba, can lam ré méi quan hé cda bén thir ba véi
théa thuan trong tai cda vu tranh chép.
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WORKSHOP 01: INTERIM MEASURES IN ARBITRATION AND IMPACTS OF THIRD PARTIES
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1. Béi chiéu vé&i quy dinh trong phap luat Viéet Nam

Tham quyén cua * Tham quyén cua
Hoi dong Trong tai Toa an

« Tham quyén cha Toa an: theo Bd luat T6 tung dan sw 2015, Toa an cé quyén ap dung
BPKCTT déi v&i ca bén thir ba néu dwoc yéu cdu va xét thay cé di can ctb.

« Tuy nhién, cin ci theo Diéu 48.1 Luat TTTM, cac bén tranh chip cé thé yéu cdu Toa an ap
dung BPKCTT theo cac BPKCTT dworc quy dinh tai Diéu 114 Bo luat T6 tung dan sw 2015.

“Céc bén tranh chdp cé quyén yéu cdu Hoi déng trong tai, Toa dn ap dung bién phap khan cép tam thoi
theo quy dinh cda Luét nay va cdc quy dinh cua phap luat cé lién quan, trtr treong hop cac bén cé théa
thuén khac”.
Can lam rd va hoan thién: liéu ring cac bén tranh chap cé thé yéu ciu Toa an ap dung BPKCTT
déi v&i bén thi ba (bén khong ky két va tham gia théa thuan trong tai) hay khong

A - 5 s
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Ill. M6t sé vi du ap dung BPKCTT theo quy dinh ctia phap luat tai Viéet Nam va quéc té
+ Vu tranh chdp Company A and Others v Company B and Others [2018]
HKCU 3575
+ Vu tranh chap Blue Coast Infrastructure Development v Blue Coast Hotels
va cac bén khac
+ Quyét dinh s 03/2021/QD-BPKCTT ngay 14/9/2021 clia Tda an nhan dan
thanh phd Ha Noi
J ‘.‘
HOI THAO 01: BIEN PHAP KHAN CAP TAM THOI TRONG TO TUNG TRONG TAI VA CAC TAC DONG CUA BEN THU’ BA VII \C 3
WORKSHOP 01: INTERIM MEASURES IN ARBITRATION AND IMPACTS OF THIRD PARTIES e
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IV. Kién nghi

> Stra d6i LTTM 2010 theo huéng twong tw nhw Han Quéc, tirc 1a quy dinh
thdm quyén cta HDTT trong viéc ap dung BPKCTT va céac bién phap nay cé
thé dwoc mot bén dem di thi hanh théng qua thi tuc yéu ciu Toa an ra quyét
dinh cho thi hanh

> LTTTM 2010 can bd sung cac quy dinh cu thé vé thdm quyén cha Toa an
trong viéc ap dung BPKCTT déi v&i tai san hoac chirng clr do bén thi ba
(bén khéng ky két va tham gia thda thuan trong tai) nam gidr.

> Stra d6i LTTTM 2010 theo hwéng quy dinh cho phép hdi ddng trong tai khan
cép dwoc phép ban hanh quyét dinh v& BPKCTT trwéc khi HDTT chinh thirc
dwoc thanh 1ap, va cac BPKCTT nay co thé dwoc thi hanh théng qua tha tuc
yéu cau cho thi hanh tai Toa an.

A
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TRONG TAI VIEN VIAC
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HOI THAO CHUYEN DE 01
WORKSHOP 01

BIEN PHAP KHAN CAP TAM THGI
TRONG TO TUNG TRONG TAI VA
TAC DONG CUA BEN THU BA

INTERIM MEASURES IN ARBITRATION AND
IMPACTS OF THIRD PARTIES

HOITHAO 01  BIEN PHAP KHAN CAP TAM THOI TRONG TO TUNG TRONG TAI VA CAC TAC PONG CUA BEN THU BA
WORKSHOP 01  INTERIM MEASURES IN ARBITRATION AND IMPACTS OF THIRD PARTIES

THAM LUAN 4

MOT SO KIEN NGHI VE QUY DPINH BOI VOl
BEN THU BA VA NANG CAO THAM QUYEN
CUA HOI PONG TRONG TAI TRONG AP DUNG
BIEN PHAP KHAN CAP TAM THOI

TS. NGUYEN THI HOA

GIANG VIEN KHOA LUAT QUOC TE
TRUONG DAl HOC LUAT TP. HO CHi MINH
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MUC LUC

Bén thir ba
trong phap luat trong tai thwong mai

Nang cao tham quyén cua }rgn,g tai
trong ap dung bién phap khan cap tam thoi

/G DIEN DANKHOA HOC VE TRONG TAI-HOA GiAI 2024 I. BEN TH(? BA TRONG PHAP LUAT TRONG TAI THUONG MAI
S ~ ARBITRATION — MEDIATION SYMPOSIUM 2024

1.1. KHAI NIEM VE BEN THU BA TRONG PHAP LUAT TRONG TAI

“Mot cha thé da ky két véi moét cha thé khac mét thod thudn
trong tai dé gidi quyét tranh chép phét sinh tir méi quan hé
phéap ludt nao dé va da hanh xr v&i tw cach la nguyén don
hodc bj don truéc mét héi déng trong tai dé gidi quyét theo
théa thudn trong tai Ia mot bén; tat ca cac chi thé khac khéng
phaéi la mét bén thi dwoc xem la bén thir ba”.

(Jean-Louis Delvoé (1998), “L’arbitrage et les tiers: lll. — le droit de
I'arbitrage”, Revue de I'arbitrage, Vol. 1998, Issue 3, pp. 501-556)
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I.1. KHAI NIEM VE BEN THU BA TRONG PHAP LUAT TRONG TAI

“Mot chd thé da ky két véi mot chii thé khéc Khoéng la bén da xac lap
mét thod thuén trong tai dé giai quyét tranh thoa thuan trong tai;
chép phét sinh tir méi quan hé phép luat nao hoac

dé va da hanh xt véi tw cach la nguyén don I
hodc bj don truéc mét hdi dong trong tai dé BEN TH'J’ BA

l

Khong phai la nguyén
don hodc bi don cla

gidi quyét theo thda thuén trong tai la mot
bén; tat ca céc chu thé khéc khéng phai Ia
moét bén thi duwoc xem la bén thiy ba”.

(Jean-Louis Delvoé (1998), “L’arbitrage et les tiers: lll. — le n ..
droit de I'arbitrage”, Revue de I'arbitrage, Vol. 1998, Issue 3, vu klen ra trong tal
pp. 501-556)
i . o o . a TaER
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1.2. PHAN LOAI BEN THU BA TRONG PHAP LUAT TRONG TAI

Bén th ba trong thoa thuén trong tai

Bén th(r ba tham gia (intervene) hoac dwoc
(joined) dwa vao tha tuc trong tai

Bén th( ba bj anh huéng béi phan quyét trong tai

Bén th( ba tai tro' cho t6 tung trong tai
(Third party funding — TPF).

A - >
HOI THAO 01: BIEN PHAP KHAN CAP TAM THO'I TRONG TO TUNG TRONG TAI VA CAC TAC DONG CUA BEN TH(Y BA Vll \C 3 3
WORKSHOP 01: INTERIM MEASURES IN ARBITRATION AND IMPACTS OF THIRD PARTIES ST
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1.2. PHAN LOAI BEN THU BA TRONG PHAP LUAT TRONG TAI

Bén tht ba trong thoa thuan trong tai » Tru@'ng hop mé rong hiéu lwc cla thoa thuan trong
tai doi voi bén thir ba khong tham gia xac lap thod
thuan trong tai:

Bén th(r ba tham gia (intervene) hodc dwoc > Vi du khoan 3 Diéu 7 cta Nghi Quyét sb
(joined) dwa vao tha tuc trong tai 01/2014/NQ-HDTP: )

» “khi c6 sw chuyén giao quyén, nghia vu phat sinh
Bén th(r ba bj anh hudng bdi phan quyét fL‘l" giao dich, hop déng ma trong giao dich, hop
trong tai dong doé cac bén co6 xac lap thoa thuén trong tai

hop phap thi thoa thuén trong tai trong giao dich,
hop dbng van cé hiéu lyc déi véi bén duoc
chuyén giao va bén nhén chuyén giao, trir
trirong hop céc bén cé thoa thuan khac”

Bén thi ba tai tro cho t6 tung trong tai
(Third party funding — TPF).

A 3
HOI THAO 01: BIEN PHAP KHAN CAP TAM THOI TRONG TO TUNG TRONG TAI VA CAC TAC DONG CUA BEN TH(Y BA Vll \C
WORKSHOP 01: INTERIM MEASURES IN ARBITRATION AND IMPACTS OF THIRD PARTIES
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1.2. PHAN LOAI BEN TH( BA TRONG PHAP LUAT TRONG TAl

Bén thir ba trong thoa thuan trong tai

e » Bén thir ba cé thé mong dwoc tham gia tha tuc
(joined) dwa vao tht tuc trong tai trong tai mac du khéng cé thod thuan trong tai
trwdc do; hoac

Bén thir ba bi &nh hudng boi phan quyét C6 thé can phai tham gia vi thd tuc trong tai anh

trong tai hwéng dén quyén va lgi ich hop phap cla ho

Khéc v&i trwdng hop nhap vu kién vi nhap vu kién
Bén thir ba tai tro' cho t6 tung trong tai thi d& c6 2 vu kién ra trong tai nén cac bén da co
(Third party funding — TPF). thod thuan trong tai theo méi vu kién.

HOI THAO 01: BIEN PHAP KHAN CAP TAM THO'I TRONG TO TUNG TRONG TAI VA CAC TAC DONG CUA BEN TH(Y BA
WORKSHOP 01: INTERIM MEASURES IN ARBITRATION AND IMPACTS OF THIRD PARTIES
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1.2. PHAN LOAI BEN THU BA TRONG PHAP LUAT TRONG TAI
Bén thir ba trong thoa thuan trong tai

Bén thir ba tham gia (intervene) hoac dwoc
(joined) dwa vao thu tuc trong tai

Bén thir ba bj anh hudng bdi phan quyét » Bén ther ba khéng duoc tham gia hodc khong
trong tai biét dén thu tuc t6 tung trong tai nhwng quyén va

loi ich ctia ho bi &nh hwéng béi phan quyét trong
Bén thtr ba tai tro cho t6 tung trong tai tai

(Third party funding — TPF).
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1.3. MOT SO KIEN NGHI HOAN THIEN PHAP LUAT TRONG TAI VIET NAM
VE BEN THU BA
Bén thir ba trong thoa thuan trong tai )) % Cho phép m& rong hiéu Iwc cua thoa thuan
trong tai ddi v&i bén tht ba nhan chuyén giao
quyén hoac nghia vu ctia mot bén ca theo
Bén thir ba tham gia (intervene) hoac dugc quy dinh clta phap luat (vi du trwdng hop bao
R
(joined) dwa vao thu tuc trong tai hiém)
% Cho phép bén thr ba duoc hudng loi tir hop
Bén thi ba bj anh hwdng bdi phan quyét dong co thoa thuén trong tai dwoc Iwa chon
trong tai giéi‘quyét tranh Qhép bang trong‘téi néu nhw
’ quyén cua ho xuat phat tlr hgp dong néu trén
N N i N bi anh hudng do sw vi pham cta mot trong
Bén thir ba tai tro cho o tung trong tai cac bén trong qua trinh thwe hién hop ddng
(Third party funding — TPF).
HOI THAO 01: BIEN PHAP KHAN CAP TAM THOI TRONG TO TUNG TRONG TAI VA CAC TAC DONG CUA BEN TH( BA VII‘\C :.
WORKSHOP 01: INTERIM MEASURES IN ARBITRATION AND IMPACTS OF THIRD PARTIES T
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: ATy | DIEN DAN KHOA HOC VE TRONG IRISHOATGIATZIZ 1. NANG CAO THAM QUYEN CUA HDTT TRONG AP DUNG
S k. ARBITRATION — MEDIATION SYMPOSIUM 2024 BIEN PHAP KHAN CAP TAM THdl

I.1. BIEU KIEN AP DUNG BKKCTT CUA HDTT

Didu 49 va didu 50 Luat TTTM

C6 yéu cau ctia mot trong cac bén

+ Bén thir ba khéng dwoc yéu cau dap dung BPKCTT

Khéng co quy dinh thd tuc tranh tung khi hoi dong trong tai xem xét dé
quyét dinh cé ap dung BPKCTT hay khéng

« Hoi déng trong tai cé6 quyén budc bén yéu céu dp dung bién phédp khéan
cép tam thoi thwe hién nghia vu bédo dam tai chinh néu xét thdy can thiét

HOI THAO 01: BIEN PHAP KHAN CAP TAM THOI TRONG TO TUNG TRONG TAI VA CAC TAC DONG CUA BEN TH(Y BA
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/G DIEN DANKHOA HOC VE TRONG TAI- HOA GIAI 2024 II. NANG CAO THAM QUYEN CUA HDTT TRONG AP DUNG
S _" ARBITRATION — MEDIATION SYMPOSIUM 2024 BlEN PHAP KHAN CAP TAM THO’|
I.2. QUY DINH NGHIEM KHAC VE TRACH NHIEM CUA TRONG TAI
Khoan 5 Diéu 49 LTTTM:
“H6i dong trong tai ép dung bién phap khan cép tam thoi khac hodc vuot qué yéu cau ap
dung bién phap khén cép tam thoi cla bén yéu cdu ma gay thiét hai cho bén yéu cau, bén bj p
dung hodc nguoi thtr ba thi nguwdi bi thiét hai c6 quyén khéi kién ra Toa dn dé yéu cau giai
quyét boi thwong theo quy dinh ctia phép luét vé té tung dan sy’
> Thuc t& da ¢ vu kién doi hoi ddng trong tai phai bdi thudng thiét hai khi ap dung
BPKCTT:
v Quyét dinh s 11/2019/QD-PQTT ngay 14/11/2019 ctia Toa &n nhan dan TP. Ha
Noi vé viéc huy phan quyét trong tai.
HOI THAO 01: BIEN PHAP KHAN CAP TAM THO'I TRONG TO TUNG TRONG TAI VA CAC TAC DONG CUA BEN THU BA
WORKSHOP 01: INTERIM MEASURES IN ARBITRATION AND IMPACTS OF THIRD PARTIES
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I.3. KIEN NGHI HOAN THIEN PHAP LUAT VIET NAM

> Chuyén trach nhiém bdi thwong thiét hai do ap dung BPKCTT
sang cho bén yéu cau ap dung

Kinh nghiém
v' Bo Luat tw phap Bi tai Diéu 1695: “Bén da yéu céu thi hanh bién
phéap khén cép tam thoi chiu tréch nhiém véi tat ca céc khoadn phi
va tat ca nhiing thiét hai gay ra béi bién phép dé cho céc chi thé
khéc...”;

v' Phép luat cia Phap (C. cass., Assemblée pleniere, 24 février
2006, 05-12679)

A
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THANK YOU

TS. NGUYEN THI HOA

GV. KHOA LUAT QUOC TE
TRUONG DAl HOC LUAT TP. HO CHi MINH
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