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Thai gian Ndéi dung

Timeframe Description

Dang ky dai biéu
8:00 — 8:30
Welcome guests
Tuyén bo ly do, gidi thiéu dai biéu
8:30 - 8:40 ,
Introduction
Phat bi€u khai mac va phat biéu chao mirng
Opening Remark and Welcome Remark
Dai dién/Presented by:
- TS. Vii Tién Loc — Dai biéu Quéc hoi, Cha tich Trung tdm Trong tai Qudc té Viét Nam.
8:40 — 9:00 Dr. Vu Tien Loc — Member of National Assembly, President of Vietnam International
Arbitration Centre.
- Ba Cao Thi Phi Van — Pho6 Giam ddc Trung tdm Xdc tién Thuong mai va Dau tu TP. H6 Chi
Minh.
Ms. Cao Thi Phi Van — Deputy Director of the Investment and Trade Promotion Centre in Ho
Chi Minh City.
Phat bi€éu dan dé/ Keynote Speech
Trinh bay: Ong Vi Tt Thanh — Phé Giam déc diéu hanh khu vuc, Hoi déng Kinh doanh Hoa
9:00 - 9:15 Ky - ASEAN - Trudng Ti€u ban Cong tac Dién dan Ho tro Phép ly Dau tu 2024 — Ky 1.
Presented by: Mr. Vu Tu Thanh — Deputy Regional Managing Director & Vietnam Chief
Representative of US-ASEAN Business Council — Sub-Leader of Working Group of ILS Forum
2024 - 15t Semester.
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Phan Tham luan va lay y kién/Reports of Working Group and Opinions Collection:

Diéu phoi boi/ Moderated by:

- Ong Vii TG Thanh — Phé Gidam déc diéu hanh khu vuc, Hoi dong Kinh doanh Hoa Ky - ASEAN - Truéng Tiéu
ban Cong tac Dién dan Ho trg Phap ly Dau tu 2024 - Ky 1

Mr. Vu Tu Thanh — Deputy Regional Managing Director & Vietnam Chief Representative of US-ASEAN Business
Council — Sub-Leader of Working Group of ILS Forum 2024 - 1°' Semester.

- Ong Ng6é Thanh Tung - Luat su Thanh vién Céng ty Luat TNHH Quéc té& Viét Nam (VILAF) - Trudng Tiéu
ban Chuyén mén Dién dan Ho trg Phap ly Dau tu 2024 - Ky 1.

Mr. Ngo Thanh Tung - Partner of Vietham International Law Firm (VILAF) - Sub-Leader of Specialist Group of
ILS Forum 2024 — 15t Semester.

9:15-10:15

Phan 1: Bao cao va lay y kién vé Van dé 1: Hop dong PPP va cac van dé lién quan dén hop
doéng mau PPP

Part 1: Report and comments’ collection on Issue 1: PPP’ contracts and issues arising from
PPP’ model contracts.

e Phan tham luan/Working Group’ Report:

Trinh bay: Ong Seck Yee Chung - Phé Chu tich Hiép hdi Thuong mai Singapore Viét Nam.
Presented by: Mr. Seck Yee Chung — Vice President of Singapore Chamber of Commerce
Vietnam.

e Phan dong gop y kién/Opinions’ collection:

Trinh bay/Presented by:

- LS. Lé binh Vinh — Giam ddc Céng ty Luéat Vietthink, Trong tai vién VIAC.

Mr. Le Dinh Vinh — Director of Vietthink Law Firm, VIAC' Arbitrator.

- Dai dién (i) S& K& hoach va dau tu TP. H6 Chi Minh; (ii) S& Giao théng va Van tai TP. H6
Chi Minh; (i) S& Van hoa Thé thao TP. H6 Chi Minh; (iv) S& Y t& TP. H6 Chi Minh va (v) S&
Gido duc va Bao tao TP. H6 Chi Minh

Representatives of: (i) HCMC Department of Planning and Investment; (ii) HCMC Department
of Transport; (iii) HCMC Department of Culture and Sport; (iv) HCMC Department of Health
and (v) HCMC Department of Education and Training.

- Cac chambers, doanh nghiép tham du tai su kién.
Chambers and enterprises participating in the Preliminary Session.

10:15-10:30

Giai lao
Timebreak
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Phan 2: Bao cdo va lay y kién vé Van dé 2: Tang cuong vai tro cta khai tu nhan trong hgp
dong PPP.

Part 2: Report and comments’ collection on Issue 2: Enhancing the role of the private sector
in PPP contracts.

e Phan tham luan/Working Group’ Report:

Trinh bay: Ong Karasawa Masayuki — Pai dién Thudng tri Van phong JICA Viét Nam Chi
nhanh TP. H6 Chi Minh.

Presented by: Mr. Karasawa Masayuki — Resident Representative of JICA Branch in Ho Chi
Minh City.

e Phan dong gop y kién/Opinions’ collection:

Trinh bay/Presented by:

10:30 - 11:30 | - LS. Hoang Nguyén Ha Quyén — Luat su Diéu hanh Coéng ty Luat TNHH LNT & Thanh vién,
Trong tai vién VIAC, Hoa giai vién VMC.
Ms. Hoang Nguyen Ha Quyen — Managing Partner of LNT & Partners, VIAC' Arbitrator, VMC’
Mediator.
- Dai dién (i) S& K& hoach va dau tu TP. H6 Chi Minh; (ii) S& Giao théng va Van tai TP. H6
Chi Minh; (i) S& Van hdéa Thé thao TP. H6 Chi Minh; (iv) S& Y té€ TP. H6 Chi Minh va (v) S&
Gido duc va Pao tao TP. H6 Chi Minh
Representatives of: (i) HCMC Department of Planning and Investment; (ii) HCMC Department
of Transport; (iii) HCMC Department of Culture and Sport; (iv) HCMC Department of Health
and (v) HCMC Department of Education and Training.
- Cac chambers, doanh nghiép tham dur tai su kién.
Chambers and enterprises participating in the Preliminary Session.
Két luan Phién Tru bj
Conclusion of the Preliminary Session

11:30 - 11:45

Thong bao Lich trinh va ndi dung Phién Toan thé
Inform about Timeline and Issues discussed in the Plenary Session.
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1 Introduction to PPP contracts

2  Necessity for model PPP contracts MOde'
3 Suggested clauses for model PPP ContraCtS for

contracts PPP prOjeCts
4  International precedents implementatiOn

5 Key takeaways

1. Introduction to PPP
contracts
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Fundamentals

Contract design means the structuring, drafting, negotiation and finalization of project contracts

(here, the PPP contract).

Parties to the contract are the government (authorized State agency) and the special purpose
vehicle/project company (SPV) incorporated for the project by the sponsors.

Contract design will also take into account comments and input from various stakeholders, such as
WL X-IE:-Yd |enders (banks), external advisers (e.g., lawyers) and other line ministries (e.g., MOIT, MOT, MOF,
MPI, etc.).

A draft of the PPP contract is usually attached to the bidding documents in order for bidders to
appraise project risk matrix. There is limited room for negotiations after the project is awarded.

Contract design is based on practice, project specifics and guidance set out in Appendix IV of
Decree 35/2021/ND-CP.

Fundamentals

Timeline of a PPP project

Execution Date
Effective Date

Operation Date
Expiry Date

Usually 3-12 months
L

Case-by-case Operation term: usually 20 -30 years Usually 3-5 months
| A |

Handover/

Pre-effective period P
Decommission

Construction period Operation period

= Conditions precedent are m Construction starts m  Project starts generating revenue = Handover to the
met during this period = Construction bond m Operation bond sometimes required authority (for BOT
(IPD, ERC, construction usually required projects) or
permit, etc.) decommissioning (for

. m Testing and i
: ing and. BOO projects)
commissioning to be

conducted at the end u Hando_ver bond )
of this phase sometimes required

Financial close
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Fundamentals

General PPP contractual structure

[Sponsor Support Agreement (optional) (in case
of limited recourse project financing)

Government guarantee and
Government and undertaking (GGU) agreement
relevant Ministry

Equity capital

PPP Contract as

Financing Agreements
Concession Agreement

Project Company Lenders

v

Security Documents
EPC Agreement

O&M Agreement

Contractor Operator

Direct agreement

2. Necessity for model PPP
contracts




12 April 2024

Necessity for model
PPP contracts

%. There are currently specific
> regulations and instructions for 7

types of PPP contracts

m  Depending on the nature and field of each
project, investors can apply the most
suitable type of contract.

m |tis necessary to complete contract
templates suitable for each field.

m  Regulations that are only in principle should
be specified in the model contract for each
specific type of PPP contract.

3. Suggested clauses for model
PPP contracts
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a. Technical specifications

to the contract body

project, sector and market specific.

to perform up to those standards, no matter what it takes.

The technical specifications are to be mentioned under a provision, and specified in a schedule appended

These specifications will be the basis for assessing performance by the project company as concessionaire. The
level of performance expected from the concessionaire/project company will be based on a risk matrix that will be

PPP projects expect the delivery of a result, not a product. As such, the concessionaire/project company is expected

Basic
design/detailed
design

Construction Independent

Engineer

Monthly reporting

Operation Authority Quarterly reporting ~ Output specific
(Key
Performance

Indicators)

Verifying Reporting Criteria
authority

Testingon a
pass/fail basis

Non acceptance of
the works

Pass/fail or points-
based

Financial penalty
(e.g., reduction in
payments)

11

b. Quality control

service to be provided (depending on sector-specific contracts). Including:

regulations and assessments.

Vietnam PPP Decree No. 35/2021/ND-CP

Requirements on engineering, technology and quality of construction work, infrastructure or the product/public

m  Technical requirements, standards and regulations applicable to the project

m Standards and measurement mechanism for quality assessment of construction work, infrastructure and
product/public service to be provided based on the approved FS of the project

m  Rights and obligations of the parties to supervise the compliance of the above requirements, standards,

Highway Construction = Quality of asphalt [
= Roadside rest areas [
= Location of toll booths L]

Operation = Road safety (e.g., potholes)

= Traffic management
m  Removal of damaged vehicles

Reduction in concession fee
Performance bond forfeited/drawn
Termination

12



12 April 2024

c. Revenue stream (1)

Revenue stream

m  The PPP contract needs to clearly define how the concessionaire/project company will be remunerated.

m  Usually, payments only start upon operation; however, there are a number of exceptions (e.g., Viability Gap
Funding — VGF).

Revenue from a PPP project usually flows from various sources:

“ Government payments Other government payments

Paid by the public and users Concession fees (either Penalties/liquidated damages
) negative or positive)
m  Linked to the use of the m  Reduced payments (e.g., for
facility/asset (performance) m  Based on availability/ unavailability of the asset)
m  Collected by the performance (e.g., availability m Financial adjustments (e.g.,
S payments for a power plant) )
concessionaire foreign exchange)
) o m Based on use (e.g., shadow
m  Examples: tolling fees; tipping tolling)
fee 9
13
[

c. Revenue stream (2)

Sharing revenue mechanism under PPP Law

m If the project's actual revenue is higher than 125% of the level set out in the financial model under the PPP
contracts, private investors share with the State 50% of the difference.

m |f the project's actual revenue is lower than 75% of the level set out in the financial model under the PPP
contracts, the State shares with private investors 50% of the difference, subject to additional conditions.

The actual revenue higher than 125% of the estimated project's
revenue is shared 50/50 between the investors and the state.

125%

125% of project's revenue
in the financial model

(unit:

project's 100% Project's level of revenue
actual estimated in the financial
revenue) model

75% 75% of project's revenue in
_________________________________________ the financial model

The actual revenue lower than 75% of the estimated project's revenue
is shared 50/50 between the investors and the state.

14
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m  Corporate income tax (CIT)
incentive

m Land-use fees, land-lease
payment incentive

m  Other incentives as applicable

d. Incentives and guarantees

Land access, land-use rights and
other public assets of the project

Provision of public services to the
project company

Rights to mortgage assets

Construction work/pledge
infrastructure business rights

Security and safety of assets and
personnel of the project company

Other guarantees
as applicable

‘ PPP contract will set out incentives, investment and foreign-currency balance guarantees (if any).

Investment incentives Investment guarantees Foreign-currency balance guarantees

m  To be applied to PPP projects
specified by the Government

15

following cases:

A party prepares a written
proposal on adjustment —
explicitly stating the case for
adjustment

»

m  There is a change in the term of the PPP contract.
m  Other cases within the authority of the contract signatory that do not affect the project's investment policy and
yield higher socio-economic benefits for the project.

Both parties meet and negotiate
adjustments, including prices/fees,
contractual term and other items as
necessary

e. Adjustment mechanisms (1)

PPP contract adjustments

Cases for PPP contract adjustments
A PPP contract adjustment must be detailed under the PPP contract. Parties will consider an adjustment in the

m  The project is affected by a Force Majeure event, a change in fundamental circumstances and/or a change in
master planning, policy and law that has a material adverse effect on the financial/technical solutions of the
project and/or the price/fee for the product/public service that the PPP project company provides.

m There is a change with one of the contracting parties.

General procedure of PPP contract adjustment

Parties execute an annex to
the PPP contract
acknowledging the
adjustment(s)

16
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e. Adjustment mechanisms (2)

Cases for PPP contractual term adjustments

When adjusting the contractual term, the parties must ensure that the total contractual term does not exceed the
land handover/lease term and does not affect the investment policy decision.

The parties will consider a contractual term adjustment in the following cases:

m Delay in construction completion or interruption in the operation due to a change in the fundamental
circumstances that exceeds reasonable control of a party

m  Competent state authorities suspend the project development (not due to violation by the project company)

m Increase in the cost as per the requests of the authorized state authorities that were not envisaged during the
PPP contract execution and the project company cannot recoup such costs without a term extension

m  Change in master planning, policy or law that decreases the project's revenue to under 75% of the revenue
recorded in the financial model/solutions under the PPP contract

= Project's revenue increases by 125% of the revenue recorded in the financial model/solutions under the

PPP contract

Note: Proposed adjustments that results in (1) a change in the scope, location and scale of the investment, (2) a type of PPP
contract, (3) an increase in total investment capital by 10% or more, or (4) an increase in state budget utilization in the PPP project,
are subject to an investment policy decision (IPD) amendment before adjustment of the contract.

17
n n
e. Adjustment mechanisms (3)
Conditions for application PPP contract provision

Adjustment of PPP contract provisions: Defines and specifies which cases are considered a

The project is affected by a change in the law that has a F:hange in Iayv event that affect PPP contract

material adverse effect on the financial/technical solutions of implementation.

the project and/or the price/fee for the product/public service

that the PPP project company provides. Requires the project company to provide actual
basis/evidence/documentation on the material adverse
effect and/or the decrease in revenue.

Adjustment of PPP contractual term:

There is a change in the law that decreases the project's Sets out the parties' rights and obligations when a change

revenue to under 75% of the revenue recorded in the in law event occurs and requires the parties to contract

financial model/solutions under the PPP contract. implementation (not to affect the provision of
products/services).
Parties under a PPP contract negotiate on the necessary
adjustments and application of the sharing revenue
mechanism upon a change in law.

18
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f. Financing (1)

m  PPP projects are traditionally financed on a "project
finance" basis (nonrecourse or limited recourse
financing)

m In this type of financing, lenders take security over
the project assets (rather than over the sponsors
(i.e., the shareholders of the project company))

m  This usually requires a risk matrix to allocate risks to
the entities best suited to handle them. Typically, the
project company passes down all or most risks to its
contractors

m  Financial close and security package

m  Maximum debt-to-equity ratio (85:15 under the
PPP Law)

Vietnamese law requirements

In keeping with the new provisions of the PPP Law, the
PPP project company is allowed to issue corporate bonds
to mobilize capital and implement PPP projects.

The principles for capital mobilization costs under the
financial model and relevant documents must be provided
in the PPP contract.

The project company must follow the requirements and
conditions of the PPP Law as well as the Government

regulations on private placement and offer of corporate
bonds in the domestic market and offer of corporate bonds
to the international market.

19

f. Financing (2)

Mortgage
provisions

under the
PPP contract

Asset and mortgage under PPP contract

m  Regulation on assets: rights to own, manage and exploit assets that are formed during contract
implementation and assets that are not allowed to be mortgaged

m  Project company's rights to mortgage assets under its ownership
= Project company's right to mortgage construction work/infrastructure business rights

= Project company's right to mortgage land-use rights (in accordance with the Land Law)

m  Responsibilities of both parties to work with the lender in the selection of the replacement
investor to take over the mortgaged assets prior to early contract termination

20
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d. Supervening events

Force Majeure (FM)

m Parties to define force majeure, specify FM events and procedures to handle FM events under
the PPP contract

m  Under the Civil Code: FM events are events that occur objectively, unforeseeable and cannot be
remedied regardless of the application of all necessary and possible measures

m  Performance excused: Temporary suspension of provision of product/service —
concessionaire/project company is excused from the performance of its services

m  FM payments: FM payments and/or right to claim additional costs

m  PPP contract adjustments if such FM event has a material adverse effect on the
Consequence financial/technical solutions of the project and/or the price/fee for the product/public service that

of an FtM the PPP project company provides (renegotiation or extension of the term)
even
m  The termination of the PPP contract if such FM event affects the project to a degree that the

parties' remedies can no longer guarantee the continuation of the PPP contract implementation

21

h. Dispute resolution (1)

The PPP Law acknowledges both Alternative Dispute Resolutions (ADRs) (negotiation, mediation,
arbitration) and the courts.

Disputes with no foreign elements Disputes between Vietnamese public | Disputes between Vietnamese private
entities and foreign private parties entities and foreign private entities;
or disputes between foreign entities

m  Local arbitration By default: m  Local arbitration
m  Local courts m  Local arbitration m  Local courts
m  Local courts m  Foreign arbitration
Subject to either of the below: m [nternational arbitration
m  Otherwise stated under the ®  Ad hoc arbitration by agreement
PPP contract between the parties

m  Otherwise stated under international
treaties that Vietnam has signed

22
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h. Dispute resolution (2)

Pros m  Usually lower cost.
m  Direct enforcement of judgement.

Cons m  Vietnamese is the default language.
m  Fixed venue at court's headquarter.
m  Lengthier, complex and inflexible procedure.

m  Judgements might be made public —
reputational risks.

m  Judgements can be appealed.

Dispute resolution mechanisms under PPP contract

m  Parties can agree on language and venue.

m  Proceeding is usually shorter, more flexible and
simpler.

m  Parties may choose arbitrators (with expertise in
relevant types of project).

m  The arbitration is confidential.

m  The award cannot be appealed.

m  Arbitration fee is usually higher than court fee.
®  An arbitration agreement is required.

The setting aside of domestic awards/refusal of
recognition and enforcement of foreign awards.

23

h. Dispute resolution (3)

m  Ability to request tribunal/local court to issue temporary L]
emergency measures.

m  Awards can be enforced more straightforwardly. ]

Dispute resolution mechanisms under PPP contract

Domestic Arbitration Foreign Arbitration

Off-shore tribunal's emergency measures injunctions are
rarely enforced in Vietnam.

Awards must be recognized before being enforced
in Vietnam.

24
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h. Dispute resolution (4)

Foreign arbitral awards are subject to Vietnhamese regulation on recognition and enforcement of foreign

arbitral awards

Vietnam is a party to the New York Convention, which is applicable to the recognition and enforcement of foreign
arbitral awards declared in the territory of a party to the New York Convention in disputes arising from
commercial relations.

Vietnam has kept reservations regarding the following issues

m  Vietnam will apply the New York Convention only to the recognition and enforcement of awards made in the
territory of another contracting state.

m  Vietnam will apply the New York Convention only to differences arising out of legal relationships, whether
contractual or not, that are considered commercial under national law.

m  With regard to awards made in the territory of non-contracting states, Vietnam will apply the New York Convention
only to the extent to which those states grant reciprocal treatment.

m Vietnam declared that the interpretation of the New York Convention before the Viethnamese courts or competent
authorities should be in accordance with the Constitution and the law of Vietnam.

25

i. Termination (1)

Early contract termination cases

Early termination only triggers in the following events as stated under the PPP Law. Termination requests are made
in writing, explicitly stating the reason for termination.

Project is affected by an FM event to a degree that the parties' remedies can no longer guarantee the
continuation of PPP contract implementation

For the purposes of national interests, national defense and security or protection of state
confidential information

The project company is considered insolvent in accordance with the laws on bankruptcy

One of the parties under the PPP contract commits a fundamental breach of its contractual obligations

Change of fundamental circumstances in accordance with the Civil Code; and the parties sign a
termination agreement

26
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i. Termination (2)

Post-termination obligations and termination payment

The following items in relation to early termination
are to be negotiated and specified under the
PPP contract

Termination due to violation of the authorized
state agency

m  Formula to determine the termination amount for each m  State authority to purchase the project company and pay
separate case of early termination compensation of a termination amount to the investor

m  Procedures, obligations and responsibilities of each (according to the PPP contract)

party during the contract termination process m  Such payment is to be allocated from the state budget

m Inventory, transfer and payment to related parties in
each case of early termination

m  Limitation on the state agency's financial obligations in Termination due to violation of the project
early contract termination company/investors

m Investor(s) to transfer shares/capital contributions to the
replacing investor(s)

27

i. Termination (3)

Termination — Example of termination payments

Government/authorized state Private sector investor/project .
Force majeure

agency default company default

. Private sector loses
by '/ (X% of equity)
Private sector loses Losses are shared between
Equity Returns / government/authorized State

equity returns .
quity agency and Private Sector

investor/project company, but
senior debt is typically paid

Debt v v (subject to the PPP Law
regulations)

Swap Breakage '/ Private sector pays for associated
Costs breakage costs

28
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j- Miscellaneous (1)

Confidentiality and provision of information

m The PPP contract will set out confidentiality obligations for both parties on
information related to such
PPP contract.

m Parties are required to provide information, documents and explanation on contract
implementation upon request from authorized state authorities, supervising
authorities, inspectors and audit agencies.

29

J- Miscellaneous (2)

Examination, inspection and auditing
(PPP Law, Articles 83, 84, 85)

Examination will cover the m Inspection is conducted by =  Audit of management, utilization
following item: sector-specific inspectors public assets and related
m Issuance of guiding documents m  The inspection process is applied SEOTIES
on PPP investment from state to state agencies, PPP contract = Audit of the sharing mechanism
agencies signatories (both public sector on income increase/decrease

and private sector), project
company and all agencies,
entities and individuals related to
PPP investment activities

= Audit of the entire asset value of
the PPP project prior to transfer
to the state (as applicable)

= [Investment preparation, investor
selection process, contract
execution and implementation

m  Other activities related to PPP
investment

Examination can take place
periodically or extraordinary at the
discretion of state authorities

30
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4. International precedent

Precedent - India

Model Concession Agreement for Highways

m  Part | — Preliminary (Definitions and Interpretation)

m  Part Il - The Concession (project scope, grant of concession,
conditions precedent, obligations of the authority, representations
and warranties and others)

m  Part lll - Development and operations (performance security, right
of way, capacity augmentation, operations and maintenance, traffic
regulation, safety requirements and others)

m  Part IV - Financial covenants (concession fee, user fee, insurance
and others)

m  Part V — Force majeure and termination (force majeure,
compensation for breach of agreement, suspension of
concessionaire’s rights, termination, divestment of rights and
interest and others)

m  Part VI — Other provisions (assignments and charges, change in
law, liability and indemnity, rights and title over the site, dispute
resolution, disclosure and others)

32

Public Private Partnership in
Tolling, Operation, Maintenance &
Transfer of Highways

MODEL CONCESSION AGREEMENT

Description: There are Model
Concession Agreements for various
sectors of infrastructure such as

Highways, Ports, Transport, Utilities
and others.

Source:
https://morth.nic.in/sites/default/files/tot.pdf
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5. Key takeaways

Key takeaways

Lessons learnt

The PPP contract must have a well-designed risk-sharing mechanism.
= All risks should be identified and allocated between private investor(s) and State authorities.

m  Arisk should be allocated to the party who is in the best position to manage and mitigate such
risk at lowest cost.

Risk allocation

The economic equilibrium of project contracts is fundamental. In other words, sponsors and
lenders alike should be comfortable with the revenue stream of the project.

m  The revenue sources should be reliable and predictable.

m  Project contracts should provide a mechanism to deal with major events that may occur in the
future and affect the revenues of PPP projects (e.g., force majeure, change in law, etc.).

Economic

equilibrium

Cooperation among State authorities and between private investors and the State authorities are
Cooperation important at any stages, including but not limited to investor selection, contract negotiation and
contract implementation.
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Questions
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Baker McKenzie delivers integrated solutions to complex challenges.

Complex business challenges require an integrated response across different markets, sectors and areas of law. Baker McKenzie's client
solutions provide seamless advice, underpinned by deep practice and sector expertise, as well as first-rate local market knowledge. Across more
than 70 offices globally, Baker McKenzie works alongside our clients to deliver solutions for a connected world.

bakermckenzie.com

This presentation has been prepared for clients and professional associates of Baker & McKenzie. Whilst every effort has been made to ensure accuracy, this presentation is not an exhaustive treatment of
the area of law discussed and no responsibility for any loss occasioned to any person acting or refraining from action as a result of material in this presentation is accepted by Baker & McKenzie.
Baker & McKenzie (Vietnam) Ltd., a limited liability company, is a member firm of Baker & McKenzie International, a global law firm with member law firms around the world. In accordance with the common
terminology used in professional service organisations, reference to a "partner” means a person who is a partner, or equivalent, in such a law firm. Similarly, reference to an “office” means an office of any
such law firm. This may qualify as "Attorney Advertising" requiring notice in some jurisdictions. Prior results do not guarantee a similar outcome.
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ENHANCING THE ROLE OF THE PRIVATE
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DPAu tw bang hinh thirc déi tac cong — tw (PPP) trong bbi canh méi ctia Thanh phé Hé Chi Minh

1.

Overall Observation on Improvement of the Institutional
Environment

The institutional environment for PPP projects in Vietham has been complicated
and unstable for investors, as they are regulated by a number of related decrees
and decisions of the Prime Minister, and are required to comply with a number of
other laws and regulations.

0 The PPP Law and the related detailed regulations have reduced the
aforementioned uncertainty of investors' outlook on the institutional environment
from the perspective of institutional stability.

O The institutional environment has been improving with the amendment and
enforcement of many laws which directly affected on private investment.

O PPP Law and other relevant laws are expected to provide sufficient incentives
in terms of expected returns in order to encourage private investment and meet
large capital needs.

Dién dan Hb tro’ Phap ly Dau tw | Investment Legal Support Forum 2024
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DAu tw bang hinh thirc d6i tac cong — tw (PPP) trong béi canh m&i ciia Thanh phé H6 Chi Minh
Investment through private-public partnership method under new context of Ho Chi Minh City
2. Consideration of Market Risk and Financial Risk Sharing in
the PPP Law and Remaining Issues
@ Compensation and return of earnings (to the project owner/the government)
@ Government Guarantees
® Guarantee of Foreign Currency Convertibility
Dién dan Hb tre Phap ly Dau tw 2024 — Ky | | Investment Legal Support Forum 2024 — 15t Semester B’ FO RU M E

DPAu tw bang hinh thirc déi tac cong — tw (PPP) trong bbi canh méi ctia Thanh phé Hé Chi Minh
Investment through private-public partnership method under new context of Ho Chi Minh City

3. Addressing Issues Related to the Revenue Compensation
Scheme of the PPP Law

QO It is important to clearly explain the conditions of applicability before investors
prepare their bids and to secure financial resources for expenditures when the
scheme is applied.

O A new fund for expenditures outside of the national budget framework is also a
subject for consideration.

O In terms of revenue supplementation, the VGF based on subsidizing initial
investment costs, could remain an option.

QO It is also necessary to establish detailed operational rules and regulations,
taking into account the fact that the VGF has not been applied despite the
related provisions included in the past PPP decrees.

4202
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4. Examples where Some Portions of the Scope of a PPP Project
Were Separated from the PPP Contract and Implemented as
Other Public Investment Projects, Reducing the Investor's
Risk and Initial Investment

O The Vietnamese government, with the help of the ODA yen loans, constructed the
Phu My Thermal Power Plant Unit 1 (total capacity 1,090 MW) and related
transmission lines and substations from 1994 to 1999 and supported the
construction of a 500 KV power transmission line between Phu My and Ho Chi
Minh City from 2001 to 2005.

O The Vietnamese government is using yen loans to construct two container
wharves in Cai Mep and two general cargo wharves in Thi Vai from 2005 to 2015.

O The Vietnamese government has leveraged its experience in this field by
constructing Lach Huyen International Port with ODA yen loans from 2011 to 2018.

Dién dan Hb tro’ Phap ly Dau tw | Investment Legal Support Forum 2024
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5. Examples of Risk Sharing through More Active Public-Private
Cooperation

O In areas such as TOD, it is important to continue to challenge maximizing the
external effects and secure investment resources for the next stage of investment
through the monetization of such efforts.

O Tokyu Corporation, a Japanese private railroad operator, and BECAMEX, an
investor in Binh Duong Province have formed a joint venture to develop Sola
Garden in an industrial area on the outskirts of the provincial capital.

O The revenue generated from the improvement of the urban environment and the
enhancement of the overall asset value of the urban space is returned to the wider
public infrastructure development through BECAMEX and is considered to be part
of the investment resources for the future extension of MRT1.

Dién dan Hb tro’ Phap ly Dau tw | Investment Legal Support Forum 2024
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6. Conclusion (Measures to Promote Investment Further in the Form

of PPPs by Sharing Market and Financial Risks between the Public
and Private Sectors)

To ensure the effectiveness and encourage the use of the scheme for compensating and returning (to the project
owner/the government) revenues, it is necessary to improve the predictability of investors regarding the applicability and
feasibility of the scheme.

Consideration is required for granting government guarantees that also take into account the characteristics of the
project and for making the maximum convertibility guarantee limit more flexible.

The method of separating and implementing part of a PPP project as a regular public investment project based on a
phased development plan to increase the profitability of subsequent investment projects under the PPP law has been
used in many projects in Vietnam in the past and remains a realistic and effective option.

In the field of TOD, it is important for project owners and investors to continue to work together to maximize and recoup
the external effects.

Enhancing the effectiveness of the scheme for compensating and returning (to the project owner/the government)
revenues under the PPP law is also need to be considered.

4202

Dién dan H6 tro Phap Iy Dau tw | Investment Legal Support Forum 2024 M FORUM

DPAu tw bang hinh thirc déi tac cong — tw (PPP) trong bbi canh méi ctia Thanh phé H6 Chi Minh

Mr. Masayuki Karasawa
President Representative of Japan International
Cooperation Agency (JICA) - Branch in Ho Chi Minh City
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Co’ ché phan chia rai ro va lgii nhuan déi

véi dy an PPP
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ThS. LS. Hoang Nguyén Ha Quyén

Luat sw Didu hanh Céng ty Luat TNHH LNT&Partners,
Trong tai vién VIAC,

Hoa giai vién VMC.
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PPP

QO Cung cép céc san pham, dich vu cong théng qua dau tw tw hodc quan ly tu;
O Gidm ganh nang ngan sach cong;
Q Huy dong ngudn lwc tai chinh, kinh nghiém va céng nghé tir khéi tw nhan;
Q Cac bén trong hop ddng c6 mdi quan tam khac biét:

« Khéi tw nhan: muc dich loi nhuan

+ NN: dam bao viéc cung cap dich vu cong.

- NvESTMENT LEGAL supporT  [R]
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PAu tw bang hinh thirc d6i tac cong — tw (PPP) trong béi canh méi ctia Thanh phé Hé Chi Minh
Investment through private-public partnership method under new context of Ho Chi Minh City

PPP

® Giao théng van tai
m Co s& ha tang k¥ thuat (tai dinh
cw, ky tuc xa)

® Xay dyng van phong lam viéc, trung
tam hanh chinh

n Nang lugng

m CAp nudrc, thoat nudre, méi
truong

® Vin héa, thé thao

(10%)

W Gido dyc dao tao

B Khdc

S ; = FORUME
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Investment through private-public partnership method under new context of Ho Chi Minh City

PPP

SAU KHI CO LUAT PPP:

0O Dén hét nam 2022, k& ti khi luat PPP ra ddi, méi c6 10 dw an méi duwoc phé
duyét, 14 du an van dang trong qua trinh trién khai cac buéc chuén bi dau tw

Q 135 dw an (khéng bao gdm du an BT) dwoc thuc hién theo quy dinh chuyén tiép
cula luat PPP;

QO 140 du &n BT dwoc ky hop ddng, va trién khai trwéc thoi diém luat PPP c6 hiéu
lwc

PPP

Pam bao hai hoa loi ich giiva NN - NDT

nvEsSTMENT LEGAL suppoRT [T
O
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PAau tw bang hinh thire déi tac cong — tw (PPP) trong bdi canh méi ctia Thanh phé H6 Chi Minh

PPP - Dam bao hai hoa l¢i ich gitra NN - NDT

Nguyén tic binh ding

T =

Nha nwéc Nha dau tw

= can nhan manh nguyén tic binh d&ng gitra NN vs NDT 1& mét nguyén tac dam
phan va thuc hién hop déng DA, tao co s& dé NDT/DNDA dwoc dé xuét diéu
khoan, co ché linh hoat trong qua trinh dam phan, trién khai, thwc hién DA
= Vi du: treéng hop hoan thué VAT
= Vi du: trwéng hop ri ro an ninh, khing bé ...

FORUM
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PPP - Dam bao hai hoa lgi ich giira NN - NDT CO' CHE CHIA SE LQI NHUAN, RUI RO

+ Doanh thu thuc t& > 125%, nha dau tw chia sé 50% phan chénh l&ch véi nha nwéc
+ Viéc chia sé loi nhuan dwoc thyc hién sau khi didu chinh vé gia, phi va thoi han hop ddng va sau khi Kiém toan

Tang doanh

thu nha nuwéc kiém toan phan tang doanh thu
+ Doanh thu thuc té < 75%, Nha nudc sé chia sé 50% phan chénh léch gitra mire thye té va mirc 75% véi nha
dau tw
. + Ap dung cho:
Giam doanh « loai hop déng BOT, BTO, BOO
thu « cac dy an ma quy hoach, chinh sach, phap luat cé lién quan thay ddi lam giam doanh thu

+ da thuc hién hét cac bién phap diéu chinh nhung doanh thu van khong dat mure téi thiéu 75%
« dwoc Kiém toan nha nwdc thwe hién kiem toan phén giam doanh thu

NQ,UO" ngan + Co ché chia sé gidm phan doanh thu dwoc xac dinh tai quyét dinh chd trwong dau tw
sach dam « St dung tlr ngudn du phong ngan sach trung wong hoéc dia phuong

bao

* Doanh nghiép dw an PPP
« Khi doanh thu téng so véi dw kién, doanh nghiép chia sé 50% phér) tang voi Nha nwéce, duoc tinh nhu 1a
. ” khoan giam tryc tiép vao doanh thu khi xac dinh thu nhap chiju thué.
Ng}lyep tac + Phan doanh thu chia sé nay nop vao ngan sach Nha nuéc.
quan ly thu, « Khi Nha nwéc chia sé doanh thu giam véi doanh nghiép, phan nay duoc tinh 1a doanh thu tir viéc cung cap
chi san pham, dich vu cong va khong phai ké khai, ndp thué GTGT.
* Nha nwéc
+ Phan doanh thu tdng ma doanh nghiép chia sé v&i Nha nudc dwoc xem la khodn thu cta ngan séch, tly thude
vao cap quyét dinh chu trwong dau tw la ngan sach trung wong hay ngan sach dia phuong.
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Investment through private-public partnership method under new context of Ho Chi Minh City

Co ché chia sé rui ro

Q Chi chia sé ri ro khi “quy hoach, chinh sach phap luat cé lién quan lam thay déi
gidm doanh thu”

- Khéng chia sé do yéu t6 thj truong

0 Diéu kién ap dung viéc chia sé doanh thu: Sau khi da ap dung diéu chinh mtrc
gia, phi san pham, dich vu céng, diéu chinh thdi han hop déng dw an.

Q Trong d6: Diéu chinh gia: phai phu hop phéap luat vé gia, phi, va sau khi stra dbi
Hop ddng dw an PPP — D 65.3 Luat PPP. Viéc diéu chinh Hop ddng PPP, thoi
han dw an ... phai dwoc ky két phu luc, nhwng khéng quy dinh cu thé thoi han
dam phan stra ddi

Q Chi phi x& ly: Nguén dy phong phan sach Trung wong hoac dia phwong

- phai tuan theo trinh tw tha tuc hd so theo quy dinh phép luat vé ngan sach

- Tién do thuc hién kéo dai, khong dap (ng diéu 82.4 Luat PPP

- Chuwa c6 co ché x& ly tinh hudng dw phong ngan sach khong dd bu chénh léch

doanh thu
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PAu tw bang hinh thirc d6i tac cong — tw (PPP) trong béi canh méi cta Thanh phé Hb Chi Minh
Investment through private-public partnership method under new context of Ho Chi Minh City

Ty lé vén tham gia ctia Nha nwéc

O NN khdng tham gia qua 50% tdng mirc dau tw DA
- Chwa phti hop diéu kién thwe t&

Don cir: Cao téc Bdng Pang — Tra Linh (Cao Bang)
Co’ ché xtr ly vi pham

Q Co ché x& ly vi pham trong HDDA thwong rat chét vé ché tai cho NBT

QO Khéng cé co ché x&r ly vi pham va bdi thwong thiét hai trong trwong hop NN vi

pham nghia vu
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PAau tw bang hinh thire déi tac cong — tw (PPP) trong bdi canh méi ctia Thanh phé H6 Chi Minh

Luat thay déi bat loi

Q Khdng co6 quy dinh rd rang vé trach nhiém ctia NN trong trwdng hop luat thay doi

bat loi cho NDT

O Dw an PPP thudng kéo dai

Q Viéc trién khai Dy an PPP can tuan theo nhiéu van ban phap luat khac nhau,

nhiéu Iinh virc khac nhau

Kiém toan

QO Kiém toan NN chi ap dung cho khu vic cong

QO Kiém toan tuan tha vs kiém toan NN

Cac quy dinh phap luat lién quan khac

Q Thiéu ddng bo gitra Luat PPP va Luat chuyén nganh khac

Dién dan Hé tro’ Phap ly Dau tw
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DIEU KIEN CHIA SE DOANH

THU GIAM

BAT CAP

DE XUAT

Khi doanh thu giam duwdi
murc 75%, Nha nuéc chia sé
50% phan chénh léch gitta
mrc thwe té va murc 75%

Ty 1& chia sé 50-50 gay kho khan cho
cgc doanh nghiép trong nhirng nam
dau dw an PPP di vao khai thac

Khéng quy dinh cirng ty 1& chia sé 1a 50-50 ma dé& nha
déu tu va co' quan ky két théa thuén ty 1& theo ting ndm
va linh hoat diéu chinh

Ap dung cho cac du an ma
quy hoach, chinh sach, phap
luat co lién quan thay doi lam
gidm doanh thu

Khé chirng minh viéc thda man didu
kién nay

Khéng chia sé rdi ro vé kinh té vi mo
hay nhu cdu st dung ma anh hudéng
dén doanh thu

B6 diéu kién nay, chi can dién ra viéc gidm doanh thu thi
nha nuwéc sé cung chia sé rui ro.

D& thuc hién hét cac bién
phdp diéu chinh nhung
doanh thu van khéng dat
mikc tdi thidu 75%

Kho khan cho viéc irng phé nhanh voi
céc bien dong doanh thu, &nh hwéng
dén hiéu qua cac phwong an tai chinh

B4 didu kién nay vi lam tidng nghfa vu chirng minh ctia
nha dau tw nhung khéng lam gidm rii ro clia nha nude.
DU nha nwoc chia sé 50% rii ro. Do d6, nha dau tw
duwong nhién sé luén ap dung moi bién phap diéu chinh
duwoc cho phép dé tang doanh thu.

Kiém toan nha nuéc thuc
hién kiém toan phan giam
doanh thu

Dién dan Hé tro’ Phap ly Dau tw

- Doanh nghiép du an PPP khéng co
vai tro trong viéc xac dinh gia tri doanh
thu giam

- Khéng quy dinh ré rang vé thai han
dé kiém toan nha nudc thwe hién kiém
toan doanh thu gidm

| Investment Legal Support Forum 2024

Quy dinh théi han Kiém toan Nha nuéc phai hoan thanh
viéc kiém toan phan doanh thu tang, giam. Néu kiém toan
nha nuéc khdng hoan thanh trong théi han nay thi nha
nwéc chiu bdi thuwong cho nha dau tu.

LSk
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Hai hoa lei ich va rai ro gilra nha nwéc va tw nhan?

QUY DINH HIEN HANH

Nha dau tw, doanh nghiép du an PPP
chia sé lgi nhuan: ap dung cho moi loai
hop ddng PPP

Nha nwdce chia sé ri ro: chi ap dung cho
loai hgp déng BOT, BTO, BOO

Dién dan Hé tro’ Phap ly Dau tw

| Investment Legal Support Forum 2024

BAT CAP

Thay ddi diéu kién vé chia sé loi nhuan:
chi nén ap dung déi véi mot sé loai hop
déng PPP va dbi véi cac duy an PPP co
nhitng loi thé r6 rét vé tang trudng
doanh thu khi lap va phé duyét dy an
(khéng ap dung dw an cac dja phuwong
viing séu ving xa, ving c6 didu kién kinh
t&-xa hoi kho khan, bién gidi, hai ddo,...)

Chuwa can xirng trong viéc chia sé lgi ich
va rdi ro

Can nhéc bé sung thém co ché bao lanh
doanh thu toi thiéu,thay vi chia sé rdi ro
dé cac bén can nhac ap dung tuy truéng
hop.
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NGHIA VU
CUA NHA NUGC

PE XUAT

BAT CAP

Pam bdo giao dat, cho
thué dat, ban giao mat
bang thuwe hién du an dang
cam két trong hop déng

Thanh toén tién boi thwong
va/hoac mua lai doanh
nghiép dw an dé doanh
nghiép khi cham dit hop
dong trude thei han do co
quan ky két vi pham

Dam bao khong thay déi
muc dich sir dung dat

Thiéu co ché bdo lanh cho nha dau tu trweng | -

hgp Nha nuwdc cham hodc khong thwc hién

ding cam két tai hop ddng, dan dén cac hé rii
ro tiém 4n sau day:

- Tang rii ro tai chinh cho céc du an, khién | -
nha ddu tw gap khd khan trong viéc huy
dong von tir cac ngudn tai chinh, déc biét la
vén vay tir cac td chirc tin dung va cac nha | -
d4u tw tai chinh khac.

- Tang chi phi tai chinh, bao gém Iai suét vay
cao hon va chi phi bao hiém rti ro, giam kha | -
nang sinh 1&i clia dw an va tang chi phi dw
an

- Han ché sy tham gia clia cac nha dau tu,
d4c biét la nhitng nha dau tw quéc té, lon, co
klnh nghiém va nang Iwrc tai chinh, do lo ngai | -
vé s khong chac chan va rdi ro cao cia dw
an

- Ganh nédng ngan séch nha nwéc dé hé tro
dy an, déc biét 14 trong cac tinh hudng khan
cap hoac khi du an ddi mat véi nguy co that
bai.

C6 co' ché dén bu/bdi thudng cho nha dau tu rd
rang trong trwéng vi pham cam két. (Vi du: Trong
tredng hop cham ban giao dét, thi bdi thuong
phan chi phi phat sinh cho nha dau tw)

Quy dinh cu thé trinh tu, thi tuc thanh toan, théi
han, nguon tién @é thanh toan va co quan cé
tham quyén quyel dinh viéc thanh toan.

BS sung co' ché xtr Iy trong trwéng hop nha
nwéc cham thanh toan, vi du 1ai suat phat tra
cham.

Quy dinh cy thé trong trueng hop nha nwéc vi
pham céc cam két nay dan dén viéc nha dau tu
bi thiét hai thi co ché bdi thuong, nguén vén bdi
thweng, thei han thuc hién béi thuong nhu thé
nao

Lap Quy dy phong vén dau tu céng cho riéng
cac dy an theo phuong thirc PPP dé c6 thé thuc
hién viéc thanh toan bdi thweng, mua lai doanh
nghiép dy an.

Dién dan Hé tro’ Phap ly Dau tw

| Investment Legal Support Forum 2024

INVESTMENT LEGAL SUPPORT

FORUM

12



4/11/2024

PAau tw bang hinh thire déi tac cong — tw (PPP) trong bdi canh méi ctia Thanh phé H6 Chi Minh

NGHIA VU CUA NHA NUO'C

BAT CAP

Cho phép thé chép tai san, quyén kinh
doanh cbng trinh, hé théng co s& ha
tang

- Chua co quy dinh cu thé vé& quyén
kinh doanh céng trinh, hé théng co
s6 ha tang

- Chuwa ¢6 huéng dan ré rang vé quy
trinh, th( tuc thé chap loai tai san,
cong trinh nay

Huwoéng dan cu thé hé so, trinh ty, tha
tuc thé chap, dang ky giao dich dam
bao, c¢é can xin chap thuan cia co
quan nao cho viéc thé chap hay
khéng.

Uu tién cung cép dich vu céng cho
doanh nghiép PPP (trweng hep dich vu
cong khan hiém)

Uu tién cép quyén st dung cdng trinh
(trwéng hop cé han ché déi twong st
dung céng trinh céng céng)

Dién dan Hé tro’ Phap ly Dau tw

Chua ¢ huéng dén ré rang vé didu
kién, trinh tw, thﬂ tyuc dé nha dau tuw
dwoc hudng quyen wu tién, wu dai

| Investment Legal Support Forum 2024

C6 quy trinh, thl tuc cu thé dé duoc
hwéng wu dai, wu tién, liéu nha dau tu
cé can chirng minh diéu kién nao, xin
chép thuan tir co quan nao.
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PAau tw bang hinh thirc déi tac cong — tw (PPP) trong bbi canh méi ctia Thanh phé H6 Chi Minh

Quy dinh vé giai quyét tranh chap PPP

Tranh chap gilta:

(i) Cac nha dau tu c6 it nhat 01 nha dau tu nude ngoai |

(ii) Nha dau tu véi c& nhan, t6 chic nudc ngoai

(iii) Doanh nghiép PPP vdi ca nhan, t5 chiic nudc ngoai

GIAI QUYET
TRANH CHAP

PHAT SINH TU'
QUAN HE BOI
TAC CONG - TU

v v v
HOA THUONG TRONG A 7

GIAI LUGNG TAl i

(i (i -i """"""" pommmmmm T=a

| v v v

Trong Trong Trong Toa |

tai tai tai an |

nuéc quéc Viét viét !

} ngoai té Nam Nam ]‘

Dién dan Hé tro’ Phap ly Dau tw

Trir truding hop c6 thda thuén khéc trong hgp déng hodc digu
ubc quéc t& quy dinh khéc, tranh chap gilra:
(i) Ca quan cé thdm quyén, co quan ky két véi

(a) Nha dau tu nudc ngoai; hodc

(b) doanh nghiép PPP do nha d4u tu nudc ngoai thanh Iap
(ii) Céc nha dau tu trong nudc
(iii) Nha dau tu trong nuéc véi cac t8 chic kinh t€ Viét Nam
(iv) Doanh nghiép PPP do nha ddu tu trong nudc thanh 1ap véi
céc t6 chic kinh t€ Viét Nam

| Investment Legal Support Forum 2024

Tranh chép gilra:
(i) Co quan cé thdm quyén, co quan ky két véi

(a) Nha d&u tu trong nuéc; hodc

(b) doanh nghiép PPP do nha dau tu trong nudc thanh
lap
(ii) Cac nha dau tu trong nuéc
(iii) Nha dau tu trong nuéc v6i céc t6 chic kinh t€ Viét Nam
(iv) Doanh nghiép PPP do nha déu tu trong nudc thanh 1ap
Vv6i cac t8 chirc kinh té Viét Nam
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PAu tw bang hinh thirc déi tac cong — tw (PPP) trong béi canh méi ctia Thanh phé Hé Chi Minh
Investment through private-public partnership method under new context of Ho Chi Minh City

ThS. LS. Hoang Nguyén Ha Quyén
Luat sw Diéu hanh Céng ty Luat TNHH LNT&Partners,
Trong tai vién VIAC,
Hoa giai vien VMC.

wvesmuenT s sunsoat [

=
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