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HOA GIAI THUONG MAI

LOI CAM ON

Tiéu ban Phap luat thuéc EuroCham, déc biét d6i vdi chuong nay:

Tuan Nguyén, Thanh vién cla Tiéu ban Phap luat, Luat su Diéu hanh ANT Lawyers;

Thanh Duong, Thanh vién cla Tiéu ban Phép luat, Luat su Diéu hanh Cong ty Luat DIMAC.
Ban quyén:

Séch Trang 2020: Hiép hoi Doanh nghiép chau Au tai Viét Nam

Déc biét d6i véi chuong nay: Tiéu ban Phap luat thudc EuroCham

Nguon: https://www.eurochamvn.org/sachtrang2020

TONG QUAN

Hoa gidi thuong mai da dugc st dung nhu mot phuong thic gidi quyét tranh chép
thuong mai trong dé it nhat mot bén cé hoat dong thuong mai hodc tranh chap gitra
cac bén phat sinh tir hoat dong thuong mai’, véi su ho trg clia hoa gidi vién thuong mai

déng vai tro trung gian.?

Dinh nghia hoa giai thuong mai theo phap luat Viét Nam tuong Ung véi dinh nghia cla
Luat Mau Uy ban Lién Hiép Quéc vé Luat Thuong mai Quéc té (UNCITRAL) vé Hoa giai
Thuong mai Qudc té va cac Thoa thuan Hoa giai Qudc té 2018, theo dé hoa giai duoc
dinh nghta la mot qua trinh, du la hoa gidi, trung gian hodc hinh thirc tuong tu, theo dé
cdc bén yéu cau mot bén thir ba (hoa gidi vién) gidp ho dat dugec mét gidi phap hoa gidi
tranh chap phat sinh tr hodc lién quan dén mét quan hé hop dong hodc quan hé phap
ly khac. Hoa gidi viéen khong co tham quyén ap dat gidi phap déi vai tranh chap gitra céc
bén lién quan.?

Ngoai trong tai thuong mai va thu tuc t6 tung tai tda dn, hoa gidi thuong mai la mét
trong nhiing phuong thirc giadi quyét tranh chap. Tai Viét Nam, dinh nghia hoa giai cling
ton tai trong trong tai thuong mai va qua trinh t6 tung tai tda an. Do do, chuong nay gidi
thiéu vé hoa giadi thuong mai va can phéan biét hoa giadi thuong mai theo Nghi dinh
22/2017/ND-CP cua Chinh phti ngay 24 thang 2 nam 2017 vé hoa giai thuong mai (Nghi

! Piéu 2, Nghj dinh 22.

2 Pidu 3.1, Nghi dinh 22.

3 piéu 1.3, Phan 1, Phu luc I, Luat M3u UNCITRAL vé Hoa gidi Thuong mai Quéc t& va Thoa thudn Hoa gidi
Qudc t&, 2018 (stra d6i Ludt mau UNCITRAL vé Hoa giadi Thwong mai Qudc té&, 2002).
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dinh 22) vdi cac md hinh hoa giai khdc theo quy dinh cua phap luat Viét Nam va trong

thuc tién.
Mo ta van dé
Co quan Chinh phdu lién quan: B6 Tu phdp (BTP), Toa an Viét Nam

Phéan biét hoa giai thuong mai véi cdc hoat dong hoa giai khac trong céc phuong thic
giai quyét tranh chap thuong mai khac.

Khai niém hoa giadi thuong mai duoc quy dinh tai Nghi dinh 22. Day la hoa gidi theo quy
dinh phap luat trong dé mét bén thi ba doc 1ap, khach quan dugc cac bén tranh chap
lira chon dé ho tro trong qua trinh hoa gidi vai hy vong dat duoc thda thuan chung gitra
cdc bén. Vui long tim thém théng tin chi tiét trong phan vé Igi ich/quan ngai tiém tang

doi vai Viét Nam bén dudi.

Mat khac, cdi goi la "Hoa giadi” trong céc thu tuc t6 tung trong tai thuong mai tuan thi
Luat Trong tai thuong mai 2010% hodc “Hoa giai” trong thid tuc hoa gidi dan su quy dinh
trong BO luat T6 tung dan sur 2015° khong phai la hinh thic hoa gidi thuong mai ma chi

la mét phan cua thu tuc trong tai hodc qua trinh t6 tung tai toa an.

Hoa giai trong qua trinh t6 tung tai tda an la mot quy trinh bat budce, duoc chi dong thuc
hién bdi co quan tién hanh t6 tung theo trinh tu va thu tuc cda B6 luat T6 tung Dan su,
trir cac vu an dan su khong duoc hoa giai hodc khong thé hoa giai duoc.® Trong khi do,
phuong thic hda gidi trong céc thd tuc trong tai thuong mai va hoa giai thuong mai
dugc cac bén tranh chap chd dong thuc hién theo thda thuan cla cac bén.” Ngoai ra,
pham vi hoa gidi tai tda an réng hon so vdi hoa giadi thuong mai hay trong tai thuong
mai, ture la trong tat cé céc linh vuc duoc diéu chinh béi Bo ludt T6 tung Dan sur va Luat
T6 tung Hanh chinh. Két qua hoa giai thanh cua céc hoat dong hoa gidi theo thu tuc t6
tung tai toa an duoc ghi nhan trong quyét dinh cong nhan su thda thuan cla cac bén
do tda an ban hanh; quyét dinh nay cé hiéu luc ngay sau khi dugc ban hanh va khong

thé khang céo hoac khang nghi theo thu tuc xét xi&r phiic tham.

Trong hoat dong t6 tung trong tai thuong mai, khi cdc bén dat dugc thda thuan giai

quyét tranh chap, Ho6i dong trong tai sé lap bién ban hoa giai thanh dugc ky bdi cac bén.

4 Luat Trong tai thuwong mai 54/2010/QH12 ngay 17 thang 6 ndm 2010 cda Quéc héi.
5 BO luat T8 tung dan su 92/2015/QH13 ngay 25 thang 11 ndm 2015 cta Quéc héi.

6 piéu 10, B6 luat To tung dan su.

7 Piéu 9, Luat Trong tai thuong mai 2010 va Piéu 6 Nghi dinh 22.
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H6i dong trong tai ra quyét dinh cong nhan su thoa thuan cua céac bén. Quyét dinh nay

la chung thadm va cé gia tri nhu mot phan quyét trong tai.8

Trong hoa gidi thuong mai, khi cdc bén dat duoc két qua hoa gidi thanh, hoa gidi vién
sé 1ap van ban vé két qua hoa giai thanh dé cac bén ky két. Van ban vé két qua hoa giai
thanh cda céc bén sau dé phai dugc trinh dé toa an cong nhan theo quy dinh clia Bo
luat T6 tung Dan su. ° Dai v&i hoa gidi tai Trung tdm hoa giai, doi thoai tai toa an, vén
ban vé két qua hoa giai thanh dugc tda an cong nhan va sé dugc thuc thi bdi cac co

quan thi hanh an dan su theo luat vé thi hanh an.

Diéu quan trong can luu y la hoat dong hoa gidi tai Trung tdm hoa giai, doi thoai tai toa
an da duac thiét 1ap va thuc hién nhu mét du an thi diém tir thang 3 nam 2018 dén
thang 8 nam 2018 tai Hai Phong va sau dé ap dung cho 15 tinh khac tir thang 1 nam
2019 dén thang 10 ndm 2019. Hau hét cac "hoa giai vién” trong mo hinh nay sé tién
hanh hoa gidi nhu mét phan cda céc thu tuc tai toa an, theo do cac hoa gidi vién sé doc
c4c tai liéu cla vu viéc va kiém tra trong qua trinh “hoa giai”. Du thdo Luat Hoa gidi, Do
thoai tai Toa an da duoc cong bd ké tir ngay 1 thang 10 ndm 2018 dé 1ay y kién cong
chung. Loai hinh hoa giai nay nham muc dich ho tro cac bén tranh chap tim ra giai phap
kha di trong khi mdt bén hodc céc bén gli don kién 1én toa an cd tham quyén dé giai
quyét tranh chap. Ngoai ra, moé hinh nay con gép phan xu ly kip thoi va chinh xac cac
tranh chép, khiéu nai va giam nhe cong viéc cho toa an Viét Nam. Du thao luat da duoc
gidi thiéu trude Qudc hdi vao thang 11 ndm 2018 dé 18y y kién. Do vay, cac chi tiét cla

luat sé dugc cap nhat trong an ban sap tdi.

Toém lai, trdi véi cac hoat dong hoa gidi theo thu tuc t6 tung tai tda dn va thu tuc trong
tai thuong mai trong do két qua hoa giai thanh sé duogc thi hanh theo luat vé thi hanh an
dan su theo ban an/quyét dinh cua toa dn/phan quyét trong tai thuong mai; cac thoa
thuan hoa giai trong hoa giai thuong mai va hoa gidi bén canh tda dn can phai dugc toa
an cong nhan theo thu tuc t6 tung dugc quy dinh tai BO luat T6 tung Dan su trudce khi
thi hanh.

Lgi ich/quan ngai tiém tang d&i véi Viét Nam

Hoa giai thuong mai trén thuc tién trong nhitng ndm gan day

8 Piéu 58, Luat Trong tai thwong mai 2010.
° Piéu 16, Nghij dinh 22.
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Nhin chung, viéc ap dung phuong thirc hoa giai thuong mai gidp céc té chirc va cé nhan
kinh doanh thuong mai gidi quyét tranh chap mét cach nhanh chéng va hiéu qua nho
su linh hoat trong viéc tim gidi phap cho tranh chép dua trén Igi ich cla céc bén thay vi
chi dua trén quyén lgi phap ly, tiét kiém chi phi cho thu tuc phap ly va duy tri quan hé
hop tdc gitra cac bén. Thu tuc giadi quyét tranh chap bang hoa gidi thuong mai don gian
va linh hoat, va cac bén tranh chap cé quyén lua chon trinh tu, thd tuc, thoi gian, dia
diém va nang luc chuyén mon cda hoa gidi vién tham gia hoa gidi.'® Ngoai ra, mét uu
diém clia phuong phap nay la thong tin vé tranh chap va bi mét kinh doanh cda céc bén
duoc bdao mat, diéu nay cuc ky quan trong trong bdi canh cta nén kinh té hién nay khi

bi méat kinh doanh la yéu t6 chinh trong sy ton vong ciia mét doanh nghiép.™

Hoa giai thuong mai da dugc ky vong la sé tré thanh mot xu hudng gidi quyét tranh
chép trong tuong lai gan tai Viét Nam, tao co hdi cho cdc bén tranh phai thuc hién cac
thu tuc phap ly phirc tap, gitp duy tri su hop tac lau dai gitta cac bén va gilp céc bén
nhanh chéng tim duoc tiéng ndi chung va dat dugc thoa thuan véi cach tiép can “doi
bén clng co loi”, trdnh t6n kém thdi gian va tién bac cho thd tuc gidi quyét ndng tinh

hinh thic hon tai toa an hoac trong tai thuong mai.

Theo tinh than clda Nghi quyét 49-NQ/TW do B Chinh tri ban hanh vé Chién lugc cai
cach tu phdp dén ndm 2020, nhiém vu khuyén khich gidi quyét mot s6 tranh chap thong

qua dam phan, hoa gidi va trong tai da duoc dé xuat.

Day la moét thong diép rat manh mé cuia Chinh phu trong viéc khuyén khich céc co ché
gidi quyét tranh chap ngoai tda an nham nang cao chi s6 nang luc canh tranh quéc gia
cla Viét Nam. C6 thé ndi rang viéc ban hanh Nghi dinh 22 d& tao ra mot hanh lang phap
ly rd rang hon cho céc bén trong viéc dp dung mot phuong thirc gidi quyét tranh chap
thay thé. Tuy nhién, viéc str dung phuong thirc hoa gidi thuong mai phu thudc vao nhan
thire va niém tin cda cong déng doanh nghiép va su ho tro cla gidi chuyén mon. R
rang, phuong thic gidi quyét tranh chap bang hoa giai thuong mai van con mdéi mé va

chua duoc ap dung réng rai tai Viét Nam.

Theo luat phap Viét Nam, mot t6 chire hoa giai thuong mai co thé la mot Trung tdm hoa

giai thuong mai duoc thanh 1ap va hoat dong theo Nghi dinh 22 hodc mot Trung tam

10 pjdy 12.1, bidu 14.1, Diédu 14.2 va Diédu 14.3 Nghi dinh 22.
11 pieu 4.2, Bieu 9.2.(c) Nghi dinh 22.
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trong tai duoc thanh lap va hoat dong theo phap luat vé trong tai thuong mai thuc hién
hoat dong hoa giai thuong mai theo Nghi dinh 22. Ngoai ra, luat phap Viét Nam cho
phép t6 chirc hoa gidi thuong mai nudc ngoai duoc thanh lap va hoat dong tai Viét Nam
dudi hinh thirc chi nhdnh hodc van phong dai dién clia mét td chirc hoa gidi thuong mai

nudc ngoai tai Viét Nam.

Tai Viét Nam, hoa gidi thuong mai vu viéc va hoa gidi vién thuong mai vu viéc cling dugc
Nghi dinh 22 cong nhan. Ngay sau khi Nghi dinh 22 ¢cé hiéu luc, nhiéu chuyén gia trong
nhiéu linh vuc da dang ky lam hoa gidi vién thuong mai vu viéc tai cac S& Tu phap, dac
biét la tai Ha N6i va TP HCM. Bong thdi, nhiéu trung tdm hoa giai thuong mai cling da
duoc thanh 1ap."? Tinh dén thang 8 nam 2019, tai Viét Nam cé 07 trung tdm hoa giai
thuong mai duoc Bo Tu phdp céap phép vdi ddi ngl hoa gidi vien dugc chirng nhan trong
nudc va quéc té la nhitng ngudi co thé gdp phan gidi quyét tranh chap trong hop dong
thuong mai quéc té€. Bén canh do, hién nay, Viét Nam cé mot so trung tdm trong tai
cung cap dich vu hoa gidi thuong mai, mac du sé luong tranh chap ma céc trung tdm
nay da gidi quyét van con khiém tén nhung gia tri cla cac tranh chap nay la kha lon.'3
Chang han, mét trong nhing trung tdm hoa gidi thuong mai chuyén nghiép dau tién,
duoc thanh 1ap vao thang 7 ndm 2018, la Trung tdm Hoa gidi Viét Nam (VMC), thubc
Trung tdm Trong tai Qudc té Viét Nam (VIAC) vdi 51 hoa gidi vién da dang ky, bao gom
13 ngudi cé hd chiéu nude ngoai va 38 ngudi Viét Nam. VMC hién da giai quyét 4 trong
s 5 vu viéc dugc dua dén trung tam vadi tong gid tri tranh chap 1én dén 935 ty Dong
(tuong duong 40,6 triéu Do-la My).1

Hoa gidi theo Hiép dinh Thuong mai Ty do gitta Lién minh chau Au va Viét Nam

Vao ngay 30 thang 6 ndm 2019, Hoi dong chau Au (EC) va Viét Nam da ky két Hiép dinh
thuong mai tu do gitta Lién minh chau Au va Viét Nam (EVFTA) va Hiép dinh Béo ho
Pau tu (EVIPA), va vao ngay 12 thang 12, Nghi vién chau Au da bd phiéu phé chuén
EVFTA va EVIPA. Day la Hiép dinh thuong mai va dau tu I1én nhat ma Viét Nam ky két

12 “Hoa gidi thwong mai, nhat clr lwvdng tién”, Thoi bdo Kinh t& Sai Gon, ngay 26 thang 6 ndm 2019. Xem tai:
<https://www.thesaigontimes.vn/290264/>, truy cap lan cudi ngay 08 thang 12 ndm 2019.

13 “Trung tdm hoa gidi thwong mai d4au tién dugce thanh 13p tai Viét Nam trong bdi cdnh giao dich thuong mai
ngay cang tdng”, Bdo Hanoi Times, ngay 15 thang 7 ndm 2019. Xem tai: <http://hanoitimes.vn/first-
commercial-mediation-center-launched-in-vietnam-amid-rising-trade-deals-46388.html>, truy cap Ian cudi
ngay 8 thang 12 nam 2019.

¥ Trung tdm hoa gidi (VMC) d3 x& ly 5 vu tranh chap thuong mai, véi gia tri gan 935 ty dong”, Pau tu Chirng
khodan, ngay 25 thang 5 nam 2019 Xem tai: <https://tinnhanhchungkhoan.vn/phap-luat/trung-tam-hoa-giai-
vmec-da-xu-ly-5-vu-tranh-chap-thuong-mai-voi-gia-tri-gan-935-ty-dong-266972>, truy cip lan cudi ngay 08
thang 12 nam 2019.
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Vi 28 nén kinh t& & chau Au,'® danh dau budc phat trién lau dai trong méi quan hé hop
tac kinh t€ gitra Viét Nam va cac nudce thude Lién minh chau Au (EU). EVFTA va EVIPA
quy dinh vé giai quyét tranh chap thuong mai bang hoa giai gitta hai bén la Lién minh
chau Au va Viét Nam. Biéu nay cho thdy co ché hoa gidi c6 vai trd ngay cang quan trong
trong giai quyét tranh chap nham giai quyét xung dot gitra cac bén va giup duy tri quan

hé hop tac kinh té 1au dai gilra cac bén.

EVFTA khuyén khich cac bén chon mét trong nhitng hinh thirc gidi quyét tranh chap
than thién nhat nhu dam phdn, hoa giadi hodc tham van. Cac ndi dung vé tham van va
dam phan ctia EVIPA duoc quy dinh rat chi tiét va cu thé, va md rong quy dinh vé nha
dau tu va cac bén. Trong EVFTA va EVIPA, viéc tham van khong phai la yéu cau bat
budc trude khi bat dau thd tuc hoa gidi. Tuy nhién, Bén tham gia tranh chap nén tan
dung céac diéu khoan hop tac hodc tham van lién quan khac trong EVFTA va EVIPA trudce
khi bat dau thd tuc hoa giai.

Hoa giai vién khong duoc lam trong tai vién hodc tham luan vién trong céc thu tuc giai
quyét tranh chap theo EVFTA, EVIPA hodc theo Hiép dinh WTO lién quan dén cung mot
van dé ma ho la hoa giai vién. Ho sé dua ra quyét dinh vé bién phdp giai quyét tranh
chap phu hop va ré rang nhat, dong thoi can nhac vé tdc dong thuong mai. Cu thé, hoa
gidi vién co thé td chirc cude gap mét gitra cac bén tranh chap, ldng nghe y kién chung
va riéng clia cac bén, va dong thai tham khado y kién va ho trg tir cac chuyén gia va bén
lién quan, hodc cac ho trg khac ma céc bén yéu cau. Trudce khitham vany kién clia hodc

nhan ho trg tir cdc chuyén gia, hoa gidi vién phai lang nghe y kién clia céac bén.

Hoa gidi vién co thé tu van va dé nghi ap dung bién phap giai quyét va hai bén co thé
chép thuan hodc tur chdi bién phdp nay, hodc dé xuat ap dung mot bién phap khac. Hoa
gidi vién sé khong tu van hodc dua ra y kién vé tinh nhat quan cua bién phdp. Tuy nhién,
bién phap cé thé duoc thong qua theo quyét dinh clia Uy ban Thuong mai va céc bién
phap dugc hai bén théng nhat sé duoc cong bé cong khai va phién ban duogc tiét 16 cho

cong chung khéng duogc chira bat ky thong tin nao ma céc Bén chi dinh la bi mat.

Trong tuong lai, bién phap nay cling cé thé dan dén su ra doi cla mot van kién vé viéc

thuc thi cdc thoa thuan hoa gidi thuong mai qudc té. Két qua nay cé thé co anh hudng

1527 nén kinh té tinh tir ngay 31 thang 12 n&m 2020.
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tuong tu nhu Cong ude New York nam 1958 vé viéc Cong nhan va Thi hanh Phan quyét
cula Trong tai Nudc ngoai.’® Thong qua EVFTA va EVIPA, sé co mot khung phap ly hop
ly d€ cac nha lap phap Viét Nam phat trién hoa giai thuong mai va hoa giadi dau tu.
Cong udc Singapore vé Hoa giai

Vao thang 11 ndm 2019, 51 quéc gia bao gom Trung Quéc, An D6, Singapore, Han Quéc
va Hoa Ky da ky Cong udc Lién Hop Quéc (LHQ) vé cdc thoa thuan giai quyét quoc té
thong qua hoa giai,'” hay con duoc goi la “Céng udc Singapore vé Hoa giai”. Cong udc
nay yéu cau cac thoa thuan hoa giai duoc thi hanh bdi tda an cula tat ca cac qudc gia
thanh vién. Cong udc Singapore vé Hoa giai knong ap dung cho céc thda thuan hoa giai:
(i) da duoc toa an cong nhan hodc dat dugc trong qua trinh td tung tai toa an; (i) dang
dugc thi hanh nhu moét ban én cla toa an tai qudc gia cé tdoa an do; hodc (iii) da dugc

ghi nhan va cé thé duoc thi hanh nhu mét phan quyét trong tai.

Viét Nam khong phai la mot trong nhiing bén ky két Cong udc Singapore vé Hoa giai.
Su tham gia cta Viét Nam vao Cong udc Singapore vé Hoa gidi sé ciing ¢6 tam voc cla
Viét Nam trong cong dong qudc té. Viéc tham gia Cong udc sau do sé trd thanh lua

chon kha thi cho viéc hoa giai cdc vu viéc tranh chap xuyén bién gidi.

Nhirng tién trién gan day tai Viét Nam cho thdy chuong trinh dao tao hoa gidi va cong
nhan qudc té dang duoc ho trg. Nam 2018, vai nguon von tir Tap doan Tai chinh Quéc
té (IFC) thudc Ngan hang Thé gidi (WBG), nhiéu hoa giai vién thuong mai da dugc dao
tao va chirng nhan theo tiéu chudn qudc té. Thong qua chuong trinh nay, co gan 100
chuyén gia trong nhiéu linh vuc da duoc dao tao kién thirc va k§ nang chuyén nghiép

dap Ung nhu cau phat trién ctia nganh dich vu hoa giai.’®

Phan lén cac hop dong thuong mai thiéu cac dieu khoan hoa gidi sé tu dong cé hiéu luc
néu xay ra tranh chap. Nén dao tao céc luat su tuong lai soan thao cac diéu khoan dé
trong hop déng thuong mai quéc té€. Ngoai ra, cac chuong trinh phat trién chuyén mon
trong soan thao hop dong can duoc day manh thong qua Lién doan Luat su Viét Nam

va cac hiép hdi lién quan dén luat. Phong Thuong mai Quoc té (ICC) da ban hanh Ghi

16 Cong wdc vé Cong nhan va Thi hanh Phan quyét cla Trong tai Nudc ngoai caa Uy ban Lién Hiép Qudc vé
Luat Thwong mai Qudc té (New York, 1958).

17 Céng wéc Lién Hop Quéc (LHQ) vé cac thoa thuan gidi quyét qudc té thdng qua hoa giai (New York, 2018).
18 Nhu muc 10.



A TRU SO CHiNH TAI HA NOI CHI NHANH TP. H CHi MINH
I \ @ S5 9Bao Duy Anh, BEng Ba, Ha Nai @ 58171 Vo Thj Sau, Quan 3, Tp. H& Chi Minh & www.viacvn

TRUNG TAM TRONG TAI QUEC TE VIET NAM 3 (+84-24) 3 574 4001 - [05) (+84-24) 3 574 3001 3 (+84-28)3932 1632 - [0 (+84-28) 3 932 9555 A info@viac.org.vn

chl Hudng dan Hoa giai dé céc bén st dung, cho du ho co phai la thanh vién cda ICC

hay khong.
Khuyén nghi

Chuing t6i khuyén nghi céc chinh sach da dugc xay dung nén duoc phat trién cho ting
bén lién quan nham khdi xudng céac bién phap cu thé dé phat trién hoa giai va thuc hién
cdc bién phap nham tang cuong nhan thic vé hoa gidi, dac biét la hoa gidi theo Nghi
dinh 22. Ngoai ra, Nghi dinh 22, cac quy dinh luét trude day va thuc tién can duoc théng
nhat dé tao mot khung phap ly nhat quan, don gian va cung cap mot gidi phap kha thi

cho cdc luat gia, cong dong doanh nghiép va gidi hoc gia.

Dong thai, ching toi cling khuyén nghi ndng cao nhan thic vé EVFTA, EVIPA va viéc
thuc hién hoa gidi dé Viét Nam tuén thi cam két tai cac hiép dinh qudc té. Cac hop dong
thuong mai cling can bao goém céac diéu khoan vé hoa gidi nham tranh viéc mang tranh
chép ra trude tda an. Viéc tang cuong nang cao nang luc va dao tao cho cac luat gia vé
hoa giai cling nén duoc thuc hién dé Viét Nam cd thé ddp ing nhu cau vé hoa gidi trong

tuong lai.
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OVERVIEW

Commercial mediation has been used as a mean of commercial disputes settlement in
which at least one party has commercial activities or disputes between parties arising
fromn commercial activities' with the assistance of a commercial mediator acting as an

intermediary.?

Definition of commercial mediation under the laws of Vietnam is corresponding to the
definition of UNCITRAL Model Law on International Commercial Mediation and
International Settlement Agreements Resulting from Mediation 2018. In these
agreements mediation is defined as a process, whether referred to by the expression
mediation, conciliation or an expression of similar import, whereby parties request a
third person or persons (the mediator) to assist them in their attempt to reach an
amicable settlement of their dispute arising out of or relating to a contractual or other
legal relationship. The mediator does not have the authority to impose a solution to the

dispute upon the parties involved.?

Commercial mediation is one of the methods of disputes settlement besides the other
means like commercial arbitration and court proceedings. In Vietnam, mediation

definition also exists in commercial arbitration and court proceedings. Therefore, this

1 Article 2, Decree 22.

2 Article 3.1, Decree 22.

3 Article 1.3, Section 1, Annex Il, UNCITRAL Model Law on International Commercial Mediation and
International Settlement Agreements Resulting from Mediation, 2018 (amending the UNCITRAL Model Law on
International Commercial Conciliation, 2002).
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session introduces the commercial mediation and it is necessary to distinguish the
commercial mediation under the Decree 22/2017/ND-CP on 24 February 2017 of the
Government on commercial mediation (Decree 22) from other mediation forms which

appear in the previous Viethnamese regulations and the practice.
Issue description
Relevant authorities: Ministry of Justice (MOJ), Vietnamese courts

Distinguish commercial mediation from other mediation activities in other means of

commercial dispute settlements.

Commercial mediation is stipulated in Decree 22. This is regulatory mediation in which
an independent, impartial third party is chosen by the parties in dispute to assist the
parties to go through the mediation process with the hope of reaching a reasonable
agreement for the parties. Please find more details in the potential gains/concerns for

Vietnam section below.

There is also the so-called “mediation” in commercial arbitration proceedings regulated
in the previous regulations like Law on Commercial Arbitration 2010% or the “mediation”
in civil mediation procedures regulated by Code of Civil Procedure 2015°. These are not
the commercial mediation form but are just a practical part of the procedures in the

arbitration or court proceedings.

The mediation in the proceedings at court is a mandatory process, performed
proactively by the entities conducting proceedings according to the order and
procedures of the Civil Procedure Code, except for civil cases that are not mediated or
cannot be mediated.® While the method of mediation in commercial arbitration
proceedings and commercial mediation are proactively implemented by the disputing
parties, as agreed by the parties.” In addition, the scope of mediation at court is wider
than that of commercial mediation, commercial arbitration i.e. in all areas governed by
the Civil Procedure Code and the Administrative Procedure Law. The successful
mediation results of mediation activities under the proceedings at a court are recorded

in the decision to recognize the agreement of the involved parties issued by court, which

4 Law 54/2010/QH12 dated 17 June, 2010 of the National Assembly on commercial arbitration.

5 Law 92/2015/QH13 issued by the National Assembly dated 25th November, 2015 on civil procedure.

6 Article 10, Civil Procedure Code. 7 Article 9, Law on Commercial Arbitration 2010 and Article 6 of Decree 22.
7 Article 9, Law on Commercial Arbitration 2010 and Article 6 of Decree 22.

10



A TRU SO CHiNH TAI HA NOI CHI NHANH TP. H CHi MINH
I \ @ S5 9Bao Duy Anh, BEng Ba, Ha Nai @ 58171 Vo Thj Sau, Quan 3, Tp. H& Chi Minh & www.viac.vn

TRUNG TAM TRONG TAI QUEC TE VIET NAM 3 (+84-24) 3 574 4001 - [05) (+84-24) 3 574 3001 3 (+84-28)3932 1632 - [0 (+84-28) 3 932 9555 A info@viac.org.vn

takes effect immediately after being issued and not being appealed or protested

according to appellate procedure.

In commercial arbitration proceedings, where the parties reach an agreement on the
settlement of a dispute, the Arbitration Council shall make a record of successful
mediation signed by the parties. The Arbitration Council issues a decision recognizing
the agreement of the parties. This decision is final and valid as an arbitral award.® In
commercial mediation, when the parties achieve successful mediation result, the
mediator shall prepare a written record on the results of successful mediation to be
signed by parties. The record on successful mediation results for the parties should
then be submitted to be recognized by the court under the regulations of the Civil

Procedure Code.®

For mediation at the Mediation and Dialogue Center at court, the written record of
successful mediation result is recognized by the court and will be enforced by civil
judgment enforcement agencies under the law on enforcement. It is important to note
that the court-annexed mediation at Mediation and Dialogue Center at court had been
set up and run as a pilot project from March 2018 to August 2018 in Haiphong province
and after that applied to other 15 provinces from January 2019 to October 2019. Most
of the "mediators” in this model would conduct the mediation like a part of procedures
in court where the materials of the case are read and examined by the mediators during
the “mediation” process. The draft Law on Mediation, dialogue at court has been
published since 1 October, 2018 for public opinions. This kind of mediation aims to
assist the disputing parties to find a possible resolution while the party or parties bring
their petitions before the competent court to resolve the dispute. In addition, this model
is to contribute to the timely and correct handling of disputes, grievances and mitigate
work for Vietnamese court. The draft law was introduced to the National Assembly last
November for comment and, therefore, the details of the law will be updated in the

coming publication promptly.

In summary, in contrast to mediation activities according to the court proceedings and
commercial arbitration proceedings where successful mediation results shall be

enforced under the laws on civil enforcement upon the judgments/decisions/awards

8 Article 58, Law on Commercial Arbitration 2010.
° Article 16, Decree 22.

11
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issued by court/commercial arbitrator, mediated settlement agreements of commercial
mediation and court-annexed mediation need to be recognised by the court according

to the legal proceedings prescribed at the Civil Procedure Code before enforcement.
Potential gains/concerns for Vietnam

In general, the application of the commercial mediation method helps commercial
business organizations and individuals resolve disputes quickly and effectively due to
the flexibility in finding a solution to the dispute based on mutual parties’ interest, rather
than solely on legal rights, save legal costs, and maintain cooperative relations between
the parties. Dispute settlement procedures by commercial mediation are simple and
flexible, and the disputing parties have the right to choose the order, procedures, time,
venue, and professional quality of the mediator participating in the mediation.’® In
addition, one advantage of this method is that the information on the dispute and the
business secrets of the parties are kept confidential, which is extremely important in
the context of the current economy when business secrets are the key factor in the

survival of a business.™!

Commercial mediation has been expected to become a trend of dispute settlement in
the near future in Vietnam which provides an opportunity for parties to avoid
complicated legal procedures, help maintain longlasting cooperation between the
parties, and help them find common ground more quickly and develop an agreement
with a “win-win” approach and avoid costly and time extension for a more formal

settlement in court or commercial arbitration.

In the spirit of the Resolution 49-NQ/TW issued by the Politburo on the “Judicial Reform
Strategy to 2020", the mission of encouraging the settlement of a number of disputes
through negotiation, mediation and arbitration has been proposed. This is a very strong
message of the Government in encouraging out-of-court dispute settlement
mechanisms to enhance Vietnam’s national competitiveness index. It could be said that
the issuance of Decree 22 has created a clearer legal ground for the parties to apply an
alternative dispute resolution. However, the use of commercial mediation method

depends on the awareness and confidence of the business community and the support

10 Article 12.1, Article 14.1, Article 14.2, Article 14.3, Decree 22.
11 Article 4.2, Article 9.2.(c), Decree 22.

12
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of the legal community. Apparently, the method of dispute settlement by commercial

mediation is new and has not been widely applied in Vietnam.

Under the laws of Vietham, a commercial mediation organization could be a
Commercial Mediation Center which is established and operates in accordance with
Decree 22; and Arbitration Center established and operated under the law on
commercial arbitration that conducts commercial mediation activities in accordance
with Decree 22. In addition, Vietnam law allows foreign commercial mediation to
establish and operate in Vietnam, under the form of a branch or a representative office

of a foreign commercial mediation organization in Vietnam.

In Vietnam the ad-hoc commercial mediation and mediator are also recognised by
Decree 22. Immediately after Decree 22 came into effect, many experts in many fields
registered as ad-hoc commercial mediators at Departments of Justice, especially in
Hanoi and Ho Chi Minh City. At the same time, commercial mediation centres have been
also established.’ Until August 2019, in Vietnam, there are 07 commercial mediation
centres licensed by the Ministry of Justice with a team of domestic and international
certified mediators who could contribute to resolving disputes in international
commercial contracts. Besides, at present, Vietnam has some arbitration centres
offering commercial mediation services, while the number of disputes they have settled
remains modest but the value of the disputes can be seen quite large.'® For instance,
one of the first professional commercial mediation centres, setting up in July 2018, is
Vietnam Mediation Centre (VMC), belonging to the Vietnam International Arbitration
Centre (VIAC) with 51 listed mediators (including 13 foreign and 38 Vietnamese
mediators). VMC has now resolved 4 out of 5 cases brought to the centre with the total

value of the disputes up to VND 935 billions (equals to USD 40.6 millions).™

Mediation in the view of the EU-Vietnam Free Trade Agreement

12 “Commercial mediation, kill two birds with one stone”, Saigon Times, 26/06/2019. Available at:
<https://www.thesaigontimes.vn/290264/>, last accessed dated 8th December, 2019.

13 “First commercial mediation center launched in Vietnam amid rising trade deals”, Hanoi Times, 15/07/2019.
Available at: <http://hanoitimes.vn/first-commercial-mediation-center-launched-in-vietnam-amid-rising-trade-
deals-46388.html>, last accessed on 8 December 2019.

14 “\lietnam Mediation Center (VMC) has resolved 5 commercial disputes, worth nearly VND 935 billion”,
Securities Investment., 25/05/2019 Available at: <https://tinnhanhchungkhoan.vn/phap-luat/trung-tam-hoa-
giai-vmc-da-xu-ly-5-vu-tranh-chap-thuong-mai-voi-gia-tri-gan-935-ty-dong-266972>, last accessed on 8
December 2019
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On the 30th of June, 2019 the European Commission (EC) and Vietnam signed the EU-
Vietnam Free Trade Agreement (EVFTA) and Investment Protection Agreement (EVIPA)
and on the 12th of February the European Parliament voted to give its consent to the
ratification of the EVFTA and EVIPA. These are the largest trade and investment
agreements which Vietnam signed which reaches 28 economies European countries,'®
marking a long development step in the cooperative economic relationship between
Vietnam and EU countries. EVFTA and EVIPA both regulates commercial dispute
settlement by mediation among the Parties (the EU and Vietnam). It shows the
increasingly important role of the mediation mechanism in dispute settlement in order
to resolve conflicts between the disputing parties and help maintain long-term

economic cooperation between the parties.

EVFTA encourages the parties to choose one of the friendliest forms of dispute
settlement such as negotiation, mediation or consultation. EVIPA's consultation and
negotiation rules are very detailed, specific and extended even to dispute between
investors and the Parties. Under the EVFTA and EVIPA, consultations are not required

before initiating the mediation procedure.

However, a Party should avail itself of the other relevant cooperation or consultation
provisions in the EVFTA and EVIPA before initiating the mediation procedure. The
mediator may not serve as an arbitrator or panelist in dispute settlement proceedings
under these Agreements or under the WTO Agreement involving the same matter for
which he or she has been a mediator. He or she may decide on the most appropriate
way of bringing clarity to the measure concerned and its possible trade effects. In
particular, the mediator may organize meetings between the Parties, consult the Parties
jointly or individually, seek the assistance of, or consult with relevant experts and
stakeholders and provide any additional support requested by the Parties. Before
seeking the assistance of, or consulting with, relevant experts and stakeholders, the

mediator shall consult with the Parties.

The mediator may offer advice and propose a solution for the consideration of the
Parties which may accept or reject the proposed solution or may agree on a different

solution. The mediator shall not advise or give comments on the consistency of the

15 27 economies after 31 December 2020.
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measure at issue. However, the solution may be adopted by means of a decision of the
Trade Committee and mutually agreed solutions shall be made publicly available and
the version disclosed to the public may not contain any information that a Party has

designated as confidential.

In future, this mechanism could well lead to an instrument on the enforcement of
international commercial settlement agreements resulting from mediation. The result
could have an effect similar to the 1958 New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards.'® Through the EVFTA and EVIPA, Vietnamese
legislators will be provided with a sound legal framework to develop commercial

mediation and investment mediation.
The Singapore Convention on Mediation

In November 2019, 51 countries including China, India, Singapore, South Korea and the
United States signed the United Nations Convention on International Settlement
Agreements Resulting from Mediation'”, also known as the “Singapore Convention on
Mediation”. The Convention makes mediated settlement agreements enforceable by
the courts of all members. The Convention does not apply to settlement agreements
that: (i) have been approved by a court or have been concluded in the course of court
proceedings; (i) are enforceable as a judgment in the state of that court; or (iii) have

been recorded and are enforceable as an arbitral award.

Vietnam is not one of the signatories to the Singapore Convention on Mediation yet.
Specifically for Vietnam, its’s participation in the Singapore Convention on Mediation
would strengthen the country’s stature in the international community. The participation
in the Convention will then become a viable option for mediation of cross-border dispute

cases.

Recent developments in Vietham have shown that mediation training and international
accreditation are supported. In 2018, with funding from the International Finance
Corporation (IFC) of the World Bank Group (WBG) trained and certified commercial

mediators according to international standards. Through this program, there are nearly

16 Convention on the Recognition and Enforcement of Foreign Arbitral Awards of the United Nations
Commission on International Trade Law (New York, 1958).

17 United Nations Convention on International Settlement Agreements Resulting from Mediation (New York,
2018)
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100 experts in many fields who have been trained in knowledge and skills in a
professional manner to meet the development needs of the mediation service

industry.'8

The vast majority of commercial contracts lack mediation clauses that will
automatically be in effect should a dispute arise. Future lawyers should be trained to
draft such clauses in both international commercial contracts. In addition, professional
development programs in drafting contracts should be promoted through the
Vietnamese Bar Association and related law associations. The International Chamber
of Commerce (ICC) issued ‘Mediation Guidance Notes’ for use by parties, whether or

not they are members of the ICC.
Recommendations/guide for implementation

It is recommended that established policies should be developed for individual
stakeholders to initiate particular measures to develop mediation and implement
measures to increase the awareness of mediation, especially the mediation under
Decree 22. Moreover, the regulations, both developed under Decree 22 and other
previous laws and in practice, shall be made more unified and consistent to simplify
and provide a viable option for the law practitioners, business community and

academics.

Itis also recommended that more awareness be raised about the text of the EVFTA and
EVIPA and the implementation on mediation in order to help Vietham reach its
fulfillment of commitments in international agreements. More attention should be paid
to commercial contracts which should include a mediation clause to avoid court
disputes. Enhancing capacity building and training for the law practitioners on

mediation should be also made in order to prepare Vietnam for future demand.

18 op.cit.10.
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