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LOI NOI PAU CUA GIAO SU PIETER SANDERS VOI TU
CACH TONG BIEN TAP DANH DU

Cong wéc New York 1958 1a cong cu da phwong thanh cong nhit trong
linh vie phap luat thwong mai qudc té. Cong wéc 1a trung tam ctia tdp
hop céc hiép wéc va luit trong tai nhdm bao ddm viéc cong nhin phan
quyét trong tai va théa thun trong tai. Toa an trén khap thé gi¢i da ap
dung va dién gidi Cong wéc nay trong hon ndm muwoi ndm qua, theo
cach ngay cang thong nhit va hai hoa hon.

Nam 1958, t6i tham gia soan thdo Cong wéc trong vai tro dai dién
clia Ha Lan. Chang t6i bat dau lam viée véi dw thao ddu cia Phong
Thwong mai Quéc té (ICC) ndm 1955. Dy thdo ctia ICC quy dinh vé viéc
thi hanh phan quyét "quéc té". Dy thdo nay dwoc trinh bay cho Hoi
déng Kinh t€ va Xa hoi Lién Hiép Quéc (ECOSOC). ECOSOC stra d6i
du thao dé ap dung cho phan quyét “nuwédc ngoai”. Pay 1a dw thao ma
Hoi nghi tir ngay 20 thang 5 dén 10 thang 6 ndm 1958 da st dung dé
xdy dung Cong worc.

Du thao da dwoc stra d6i va bd sung va dan t&i van ban dugce goi la
"dé xudt Ha Lan". Mét trong nhiing stra d6i la bo yéu cau cong nhdn linh
sw kép, vi vay c6 thé ndp phan quyét d€ yéu ciu cho thi hanh ma khong
can c6 cong bo vé kha ndng thi hanh cia toa 4n clia quéc gia noi phén
quyét dwoc dwa ra. Mot thay d6i khéc 1a han ché cac cin cir d€ tir choi
phén quyét xudng chi con bay cin ctr quy dinh tai Diéu V va chuyén
trach nhiém cung cdp bing ching cho bén phan d4i thi hanh. Bay cin
ctt dwoc quy dinh trong Cong wéc da tré thanh nhitng can cit duy nhat
dé tir chdi. Viéc cung cdp bang chirng 1a trach nhiém cta bén phan déi
thi hanh va danh sach day du nhimng cin cir d€ tir chdi hién dwoc coi la
nhing dic diém chinh cta Cong wéc.

biéu II cia Cong wée dwoce bb sung trong giai doan soan thao cudi
cung, cling 1a k&t qua clia dé xuit Ha Lan. Diéu nay quy dinh rang toa
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an sé chuyén céc bén téi trong tai khi moét bén dwa trén mot thda thuin
trong tai c6 hiéu lwc. Cac du thdo trwde d6 chi quy dinh vé viéc cho thi
hanh phan quyét trong tai nwéc ngoai. Viéc b6 sung quy dinh vé thi
hanh théa thuan trong tai c¢6 hiéu qua hon cach quy dinh truéc day
trong hai van ban: Nghi dinh thw Geneva 1923 vé Diéu khoan trong tai
va Cong wéc Geneva 1927 vé Thi hanh Phén quyét trong tai nuwéc ngoai.

bE viéc 4p dung Cong wéc New York dwoc thdng nhit va hai hoa,
can c6 mot hé théng ghi nhin cac vu kién gin nhw trén khip thé gi¢i
ap dung Cong wéc. Do la 1y do tai sao viéc xudt ban Nién gidm Trong tai
Thwong mai ICCA dwoc bat ddu vao ndm 1976. Toi da la Téng Bién tap
clia nién gidm nay. K& tir thoi diém d6, ba muoi 1dm cudn niém giam
da dwoc xuidt ban. Nién gidm cing dwgc cung cdp truc tuyén tai
<www.Kluwerarbitration.com>. Nién gidm da ghi nhin 1.666 quyét
dinh toa an ap dung Cong wéc New York tir 65 trong s6 145 quéc gia
gia nhap Cong woc.

Cong wéc nay co tinh chat hwéng dén twong lai. Gido sw Matteucci,
dai biéu cua Italia tham dw Hoi nghi, goi Cong wéc 1a "mét d6i maéi can
dam". Cong woc da dirng vitng trwdc thir thach cia thoi gian. Hon ndm
muoi ndm sau, chting ta van c6 thé trong doi viéc dp dung hiéu qua céc
ndi dung cla cong wdc, va cong wdc vin phu hop véi cong nghé va
thure tién hién dai.

Luat Mau Trong tai Thwong mai Quéc t& do UNCITRAL (Uy ban
Lién Hiép qudc vé Luat Thuong mai Quéc t€) ban hanh ndm 1985, va
stra d6i ndm 2006, da dugc ap dung & trén bay mwoi qudc gia. Mot s6
qudc gia da ap dung Luat Mau ma khong sira d6i. Mot s6 qudc gia
khéc ban hanh luit trong tai hién dai trén co s¢ Luat Mau. Khi cac
quéc gia ap dung ludt trong tai hién dai, toa an c6 thé dya trén céc
quy dinh thuin loi hon cho viéc thi hanh theo quy dinh tai Biéu VII
ctia Cong worc.

Nhitng luat trong tai hién dai d6 cting c6 thé c6 cac quy dinh vé thi
tuc thi hanh phén quyét. Cong wéc nay chi quy dinh cac tai liu can ndp
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cho toa an (Piéu IV) va quy dinh vé viéc khong dwoc ap dung cac diéu
kién nghiém ngdt hon hay mitc phi cao hon so véi viéc cho thi hanh
phén quyét trong nuéc (Diéu IIT). Ban thw ky UNCITRAL, cung véi
Lién doan Luat sw Qudc t€, da khao sat nhitng diéu kién nay va quyét
dinh trong Béo cdo ndm 2008 rang "c6 nhiu gidi phap khac nhau cho
nhiéu yéu ciu khéc nhau vé thi tuc diéu chinh viéc cong nhan va cho
thi hanh phan quyét theo Cong wéc" (Bao cdo ctia Uy ban Lién Hiép
quéc vé Luat thwong mai quéc t&€ A/63/17 doan 353, tr. 71) va khuyén
nghi rang Ban thw ky nghién cttu dé hwéng dén viéc xay dung mot
huwéng dan thi hanh Cong wéc dé thuc ddy viéc dién giai va ap dung
théng nhit. Hwéng din nay co thé dua ra cdc nguyén tic théng nhit
cho quy trinh thi hanh.

Sang kién ctia ICCA trong viéc xdy dung Hudng dan cia ICCA vé
Dién gidi Cong wéc New York 1958: S6 tay Hwdéng dan cho Thdm phin 1a
mot b6 sung dang mong doi va déng hanh ctia Cudn Nién gidm ICCA.
Huwéng dan nay d3t ra cac cAu héi cn dwoc tra 101 va dua ra cac buéc
toa an cin tuan tha khi 4p dung Cong wéc New York mdt cach ngin
gon, rd rang va minh bach, néu bat xu huéng ting ho cho thi hanh ctia
Cong woc. Toi mong rang Hwéng din nay sé dong vai tro 1a mot cong
cu hiéu qua trong viéc thiic ddy khdu hiéu ma t6i da nhic lai trong nhiéu
treong hop: Cong wée New York 1958 s6ng mii, phdt trién, va thinh vwong.

Pieter Sanders
Schiedam, thang 4 nam 2011
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Neil Kaplan

Y twdng vé Huéng din d6i véi Cong wée vé Cong nhan va Cho thi
hanh Phan quyét trong tai nwéc ngoai, thong qua tai New York ngay
10 thang 6 ndm 1958, dwoc biét dén véi tén Cong wéc New York, thuc
chat da xudt hién trong nhitng ndm dau thip nién 90 khi t6i 1a thim
phén duy nhét chiu trdch nhiém vé cac vu viéc Trong tai va Xay dung
ctia Toa an T6i cao Hong Kong.

Truéc khi tré thanh thdm phén t6i lam cong viée viéc lién quan dén
trong tai va Cong wéc New York trong vai tro ludt sw hanh nghé. Vi
Cong woc hién ap dung & trén 145 Quéc gia va viéc st dung trong tai
quéc té€ da tdng trwdng nhanh chong trong 25 ndm qua, t6i nghi té1i tat
cd nhitng thdm phan trén khip thé gi¢i c6 thé chwa quen thudc véi
Cong wéc va cach dién giai hién hanh ctia Cong worc.

Toi rat vui vi lo ngai clia t6i da dwoc mot s6 dong nghiép tai Hoi
dong Trong tai Thwong mai Quéc t€ (ICCA) chia sé va vui mirng khi
ho ddng y hd trg viét Heéng din nay. Gido sw Gabrielle Kaufmann-
Kohler vira 1a mét hoc gia 16i lac gitr vi tri Chu tich Khoa Luét quéc t&
Tw nhan tai Treong Pai hoc Téng hop Geneva vira la mot trong tai vién
quéc té€ hoat dong manh mé, chuyén vé tranh chdp dau tu. Ba 1a céng
si cda Cong ty Luat Levy Kaufmann-Kohler & Geneva. Gido sw Guido
Tawil giit vi tri cht tich Khoa Luat Hanh chinh tai Trwong Pai hoc Luét
Buenos Aires va 1a cong su cao cdp trong Cong ty ludt M & M Bomchil
& Buenos Aires. Ong ciing 1a mot trong tai vién c6 kinh nghiém. Kim
Rooney 1a cong sy chau A trong van phong Hong Kong ctia White &
Case va hién dang hanh nghé tai doan luit sw Hong Kong. Marike
Paulsson la ddng tac gia véi Gido sw Albert Jan van den Berg trong 4n
ban 1an hai cac cong trinh hoi thdo vé Cong wéc New York (Cong wéc
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Trong tai New York of 1958 (Kluwer, 1981)). Ba la luat sw ctia cong ty luat
Hanotiau va Van den Berg tai Brussel. Chiung t6i da dwoc s trg giap
to 16n va hwéng dan ctia nhém bién tap bao gom Judy Freedberg, Silvia
Borelli va Alice Siegel, ca ba hién hodc da tirng chiu trach nhiém vé cac
an ban ctia ICCA.

Huéng dan nay nhdm cung cdp ndi dung chinh ctia Cong wéc va
huéng dan cac thim phan xac dinh viéc ap dung Cong wdéc lién quan
dén pham vi, dién gidi va ap dung. Hwéng din nay cung cdp cac huéng
dan ngdn gon bing ngon ngtt dé hifu, dong vai tro la mot 1 trinh din
toi nghién ciru sdu rong hon, néu can thiét. Hwéng dan nay dwoc thiét
ké dé cung cdp cau tra 101 cho tirng cau hoi c6 thé phét sinh tai moi thoi
diém trong khi 4p dung Cong wéc, chir khong phai mot cong trinh tham
khao toan dién. Chung t6i xin danh ting Hwéng dan nay cho nhiing
thdm phén, nhimng ngwoi 1a mét bd phin khong thé tach roi trong qua
trinh xay dung Cong wéc nay.

Hy vong ring Huéng din nay sé khong chi thu hit sy quan tam ctia
céac thdm phén, ma ca sinh vién, giang vién, va nhitng ngwdi hanh nghé
trong linh vuc trong tai. Chting tdi nd luc hét mirc dé tranh nhitng thao
ludn mang tinh han 1am, nhung khong phai lic ndo ciing c6 thé dat
dwoc difu d6. Mot s nhitng vu kién hay thao luin gay nhiéu tranh cai,
thu hit sy quan tam cta gidi nghién ctru, nhung lai khong phai la muc
tiéu quan tdm cda viéc 4p dung thong thuong cia Cong wéc. Mac du
mot s8 vu kién sé dwoc tham chiéu t¢i nhdm minh hoa nhitng quan
diém nhét dinh, ching t6i c§ ging han ché Hwéng din nay & nhiing
nguyeén tac c6t yéu.

Chung toi chi xem xét nhitng khia canh chii chét cia Cong wéc.
Thong tin chuyén sau hon c6 thé dwoc tim kiém trong cong trinh ndm
1981 ctia Gido s Van den Berg va ban tai ban lan hai, du kién sé& dwoc
xudt ban ndm 2012. Mét ngudn théng tin thong tin chi tiét nita 1a cac
trich luc quyét dinh toa an dp dung Cong wéc va Cha giai clia nhitng
quyét dinh tda 4n nay dwoc xudt ban hang ndm k€ tir ndm 1976 trong
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Nién giam Trong tai Thwong mai cia ICCA, va cac chwong vé ap dung
Cong wéc New York trong Sé tay Qudc té vé Trong tai Thwong mai clia
ICCA.

Cong wéc New York dua trén khuynh huéng tng ho viéc cho thi
hanh. Cong wéc tao diéu kién thuin loi va bdo vé viéc cho thi hanh thoa
thudn trong tai va phan quyét trong tai va nho dé gop phan phuc vu
thwong mai quéc té va thwong mai. Cong wéc quy dinh mot bién phéap
bé sung vé an ninh thwong mai cho céc bén tham gia cac giao dich c6
yéu t6 nuéc ngoai.

Thanh cong clia trong tai thwong mai quéc t€ duwgc xay dung trén
hai tru cft bao gdbm Cong wéc va Ludt Mau UNCITRAL vé Trong tai
thuwong mai quéc t€ ndm 1985 (va stra d6i ndm 2006) (xem toan vin,
Phu luc I va II). Luat MAu cu thanh co s& cho cac Qudc gia khong co
lult trong tai c6 thé 4p dung luit sdn c6 nay hodc dung Luit Miu dé
thay thé mot luat da 16i thoi. Mot s6 qudc gia khac da ban hanh luat
m&i, mic du khong gidng hét Luat Miu, nhung vé co ban van dwa
tréen Luat Mau.

Tat ca nhitng difu nay da gop phin dang ké cho sw hai hoa hoa luat
phép trong tai quéc té, ting cuwdng tinh dé dw bao va chic chin, la
nhitng yéu t6 ma céng dong kinh doanh quéc té€ mong muén.

Tuy nhién, sy phat trién cudi ciing cia nguyén tic phap quyén, sy
mé rdéng clia trong tai qudc té dé€ gidi quyét tranh chip c6 yéu t6 nudc
ngoai, va viéc cho thi hanh phan quyét phu thudc vao tda an quoc gia
chi nha.

Do vy, chiing toi hi vong rang Huwéng din nay sé dong vai trd nho
bé trong ho tro cac thdm phén trén khap thé gi¢i tham gia vao qua trinh
hai hoa héa lién tuc nay va ap dung Cong wéc theo mot cach théng nhat
véi cau chir va tinh than Cong wérc.

Trong Hwéng dan nay, trwéc tién chung toi sé phéac hoa muc dich
clia Cong wéc véi vai trod 1a mot cong cu luat phap qudc té, bao gdbm
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viéc ap dung d6i véi thoa thuln trong tai cing nhw d6i véi viée cong
nhén va cho thi hanh phan quyét trong tai nhit dinh (ChwongI). Chang
toi cing dé cdp dén pham vi va ban chit cla thoéa thuin trong tai va
phén quyét trong tai. Ching toi sé giai thich cac quéc gia c6 thé han ché
pham vi ctia Cong wéc téi mirc dd nao thong qua viéc lwa chon cac han
ché vé c6 di c6 lai va tinh chit thwong mai. Chung t6i sé thao ludn moéi
quan hé giita Cong wéc, ludt trong nwéc va cac co ché thi hanh khac, va
ban chit cta chudn muyc phap ly ma Cong wéc ap dung cho cac quéc
gia ky két. Chung toi sé giai thich nghia vu quéc t€ cia mét quéc gia
tham gia ky két trong viéc tuan thi Cong wéc, va nhitng hiu qua tiém
tang cda viéc khong tuan thi (Chuong I).

Sau d6 chtng t6i sé diém lai cdc nguyén tac ciia Cong wéc lién quan
dén viéc xem xét yéu ciu cho thi hanh mot théa thudn trong tai
(Chwong II) va cong nhin va cho thi hanh phan quyét trong tai
(Chuong III).

Phén 1én cac vy kién dwa ra toa an thwong lién quan dén cac van
deé veé ban than thoa thudn trong tai hon la cac van dé vé viéc nop don
yéu cdu thi hanh phan quyét. Cac vin dé lién quan dén viéc thi hanh
thoa thuén trong tai, nguwoc véi viée cho thi hanh mét phan quyét thuc
su, c6 thé dwoc dua ra toa an dwédi hinh thire gian tiép. Vi du, mot bén
c6 thé ndp don yéu ciu toa an trong nwéce chi dinh trong tai vién trong
treong hop co ché da thong nhit dé€ chi dinh trong tai vién bi pha v&
hodc khong con ton tai. Trong khi xem xét thdm quyén chi dinh trong
tai vién, toa an cting c6 thé dwoc yéu ciu ra phan quyét vé hiéu luc cia
théa thuin trong tai, vi hién nhién day l1a mot diéu kién tit yéu truéde
khi chi dinh trong tai vién. Vin dé nay ciing c6 thé phat sinh khi toa 4n
dwoc dé nghi 4p dung bién phap khan cdp tam thoi dé hé tro trong tai.

Thim phéan phai nhan thirc dwgc nhitng vin dé tiém tang nay va
Huwéng din nay dwoc hi vong s& nang cao nhan thirc d6. O mdt s6 quéc
gia, nhitng ngwoi hanh nghé c6 thé hiéu biét rat rd veé cac van dé va kho
khan tiém tang phat sinh trong trong tai quéc t€, nhung & mot s6 quéc
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gia khac, nhitng nguoi hanh nghé nhw vy van con han ché, tao ganh
nang nhiéu hon cho viéc thdm phéan phai phat hién ra va tip trung vao
nhitng vin dé c6 lién quan d8i véi Cong woc. Hi vong Hudng dan sé
hd trg dwoc qua trinh nay.

ICCA hét sitc vui mirng vi Gido sw Pieter Sanders da chip thuan
cung cip Loi ndi ddu véi tw cach Téng bién tdp Danh dv ciia Huéng
dan. C)ng khong chi la ngwoi di dau trong linh vuce trong tai thwong mai
qudc té€ trong nhiéu ndm, ma & tudi gin t&i ngay sinh nhat thi mot tram
ctia minh, 6ng 1a thanh vién duy nhéit con séng ctia ban soan thao Cong
wéc. Do vy, viéc Huéng din nay duoc xuft ban dwéi sy chi dao cia
ong la hoan toan phu hop.

Vi 1o vé ICCA

ICCA duoc thanh 1ap vao thang 5 ndm 1961 béi mot nhém nhd cac
chuyén gia va ban be trong linh vuc trong tai thwong mai quéc té. Bay
1a mot t6 chirc phi chinh phi quéc t€ c6 muc tiéu thuc ddy va phat trién
trong tai, hoa gidi va cac hinh thirc gidi quyét tranh chap quéc té€ khac.
Thanh vién ctia ICCA t6i tir nhiéu quéc gia va déu tham gia tich cuc cac
hoat déng trong tai qudc té€ trong vai tro luét su, trong tai vién, hoc gia
va thanh vién toa an.

Hai ndm mét lan, ICCA t6 chirc Hdi nghi cdp cao, mét trong nhiing
sw kién 16n nhét trong lich biéu hoat dong cla trong tai quéc té€. Hoi
nghi gan nhat dwoc t6 chirc vao thang 5 ndm 2010 & Rio de Janeiro va
thu hat trén 900 thanh vién tham gia trén khdp thé gi¢i. Hoi nghi ICCA
tiép theo sé duoc t6 chirc & Singapore nam 2012.

ICCA khong phai la mét t6 chirc trong tai; ICCA khong tién hanh
xét xtt trong tai hay dong vai tro co quan 6 thim quyén chi dinh. ICCA
c6 1& dwoc biét dén nhiéu nhit voi cac dn phdm clia minh, K& tir ndm
1976, trén 1.600 quyét dinh tdoa an 4p dung Cong wéc New York, tir trén
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60 qudc gia, da dwoc xudt ban trong cudn Nién gidm Trong tai Thwong
mai cia ICCA. S& tay Qudc té vé Trong tai Thuwong mai bao gdbm cac bdo
cdo duoc lién tuc cip nhat vé ludt va thong 1€ trong tai & trén 70 quéc
gia. B4 Hgi nghi ICCA xudt ban cac bai viét clia cac sy kién ctia ICCA.

T4t ca cac 4n phdm cia ICCA ciing dwoc cung cdp truc tuyén tai
<www kluwerarbitraition.com> (yéu cau dat mua). Thong tin thém vé
ICCA va céc 4n phdm ctia ICCA c¢6 thé dwoc tim thiy tai cac trang web
mién phi tai <www.arbitration-icca.org>. Trang web ICCA ciing cung
cdp cong cu tim kiém d€ lya chon cac quyét dinh cida toa an dua trén
mot danh sach cac chu dé.
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DANH MUC VAN PE CAN KIEM TRA DANH CHO CAC
THAM PHAN KHI AP DUNG CONG U’0'C NEW YORK

Danh muc nay dat ra cac cau hoi can dwoc gidi dap va cac budc toa an
phai tién hanh khi 4p dung Coéng wéc New York. Danh muc nay khong
hoan toan ddy du va can dwgc st dung ddéng thoi véi ndi dung cia
Huéng dan.
L Ap dung Cong wérc
Noi dung ctia Cong wérc la gi?
+ Cong nhén va cho thi hanh thda thuin trong tai (biéu I va II)
+ Cong nhéan va cho thi hanh phan quyét trong tai (Piéu I, III- VII)
Toa an nén giai thich Cong wéc nhw thé nao?
+ Cong wéc Vienna Diéu 31 va 32
* Gidi thich c6 loi cho viéc cong nhén va cho thi hanh
* biéu VII cho phép ap dung hiép wéc qudc té hodc luat ndi dia
thuén lgi hon
* Viéc khong 4p dung lam phat sinh trach nhiém quéc té ctia Quéc
gia
II. Yéu ciu cdng nhin va cho thi hanh théa thuin trong tai (Piéu I
va II)
Cong wéc c6 dugce ap dung déi véi yéu cau nay khong?
* Qudc gia noi nhan dwoc don yéu ciu c¢6 tham gia Cong wéc New
York khong? (Biéu I)
Ngay tham gia c6 hiéu luc?
Bao lwu c6 di c6 lai?
Bao lwu thwong mai?
* Quéc gia noi nhin dwoc don yéu ciu c6 luit thyc thi khong va
ludt d6 c6 anh hwéng dén viéc ap dung Cong wéc khong?
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Cong wéc c6 thé dwoc d4p dung cho nhitng hanh dong phu tro
cho trong tai?

Vidu:

° Chi dinh trong tai vién?

°Yéu cau bién phap bao dam (conservatory measure)

Théa thuan trong tai cé thudc pham vi ndi dung cia Céng wéc khong?
(bigu II)

Théa thuin trong tai c6 can dwoge ching minh biang vdn ban
khong? (Diéu I1(2))

Vidu:

° Théa thuan trong tai dwgc dwa vao bing dan chiéu?

° Théa thuin trong tai c6 dwoc ngdm chip thuin khong?
Théa thuén trong tai c6 tén tai khong va théa thudn doé co6 hiéu
luc vé noi dung khong? (Biéu I1(3))

V6 hiéu?

Khong c6 hiéu lyc?

Khong thuc hién dwoc?
C6 tranh chap hay khong?
Tranh chép c6 phat sinh tir quan hé phap ly xac dinh, du theo
hinh thirc hop déng hay khong? (biéu II(1))
Céc bén c6 ¥ dinh giai quyét tranh chip cu thé nay bang trong tai
hay khong?
Théa thuén trong tai c6 rang budc cc bén tranh chip trwdc toa
an khong?
Tranh chip nay c6 thé giai quyét bing thé thiic trong tai khong?

Thoa thuin trong tai c6 thudc pham vi lanh thé cia Cong wéc hay
khong? (Diéu I theo phép loai suy)

bia diém giai quyét tranh chdp bang trong tai & nwéc ngoai?
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* Phan quyét trong twong lai c6 dwoc coi la phan quyét khong phai
trong nwéc tai qudc gia noi viéc cong nhdn va cho thi hanh dwoc
yéu cau?

» C6 yéu t6 quéc té nao khong?

Céc yéu t6 veé thi tuc da dwoc dap ng chua?
Vidu:

° Pi ¢6 bén nao yéu ciu duwa tranh chdp ra trong tai chwa
(khong c6 yéu cau dwong nhién)?

° Quy trinh hién tai c6 du tiéu chuén la t6 tung trong tai chwa?

° Bén yéu cau c6 déap ung cac budc ban dau?

Vi du:

° Giai doan lang diu?

° Hoa gidi/ trung gian?

° Bén yéu ciu c6 tr bd quyén yéu ciu giai quyét bang trong
tai?

° C6 quyét dinh ciia mdt tdoa an khac c6 thdm quyén vé cung
mdt vin dé ma khong thé bi xem xét lai 14n nira bdi tdoa an
khong (res judicata)?

Luat ap dung la luat gi?
Vidu:

° Hiéu luc phédp ly v& sy hinh thanh va néi dung cta thoa
thuan trong tai?

° Néng luc ctia mét bén?

° Khong phai la bén ky két théa thuin trong tai?

° Kha ning giai quyét bang thé thirc trong tai?

Co6 van dé nao nén dwoc hdi déng trong tai quyét dinh thay vi toa an?
Liéu Toa an c6 thé ap dung Diéu VII dé€ cho phép vién dan quyén wu
tién trong diéu wéc hodc ludt phap qudc gia?
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Néu tit ca cac yéu ciu trén diy déu dwoc dap rng, toa an phdi yéu
cau cac bén giai quyét tranh chip bang trong tai.

II.  Yéu cau cdong nhin va cho thi hanh Phan quyét trong tai (Diéu
I, 111 - VII)

Qudc gia noi nhan dwgc don yéu ciu c6 tham gia Cong wée New York
khong? (Biéu I)

* Ngay tham gia c6 hiéu luc?

Qudc gia noi nhan dwgc don yéu ciu c6 luat thyc thi khong va ludt dé
¢6 anh huong dén viéc ap dung Cong wéc khong?
Cong woc c6 ap dung cho phan quyét khong?

* Phan quyét c6 dwoc tuyén & lanh tho ctia Quéc gia khac?

 Phan quyét c6 khong dwoc coi la phan quyét trong nuwdc tai quoc
gia noi nhin dwoc don yéu cau?

 Phéan quyét phat sinh tir tranh chip gitta cac phap nhan hay thé
nhan?

* Néu Quéc gia noi nhin dwoc don yéu cau da bao luu c6 di co 1ai,
thi Qudc gia noi phan quyét dwgc ban hanh cé phai la Quéc gia
thanh vién ctia Cong wéc?

* Néu Quéc gia noi nhin dwoc don yéu ciu c¢6 bao lvu thuwong mai
thi vin dé c6 mang tinh "thwong mai" hay khong?

* Quy trinh giai quyét tranh chip c6 phai la trong tai hay khong?

* Quyét dinh d6 c6 phai la phan quyét khong?

C6 ditu wéc nao khac hoic luat ndi dia nao khac thuin loi hon c6 thé
ap dung dwoc khong? (biéu VII)?

Liéu nhitng yéu cau vé thi tuc ma Céng wéc khong quy dinh da duoc
tuan tha hay chuwa?
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Vidu:
° Thoi han ndép don yéu cau?
° Co quan c6 thdm quyén?
° Hinh thirc yéu cau?
° Phuong thirc t6 tung?
° Bién phap phan d6i quyét dinh cho phép hodc tir chéi cho
thi hanh?
° Kha ning bu trir hodc phan t6?
Nguoindp don c6 ndp céc tai liéu theo yéu cau?
» Phan quyét c6 xac thyc hay ban sao c6 ching thuc?
¢ Thoa thuin trong tai ban gdc hay ban sao c6 chirng thwc?
+ C6 yéu ciu ban dich khong?
+ Tai liéu c6 dugc nop dang han?
+ C6 yéu ciu tai liéu nao khac (khong)?
Cach ap dung cdn ctr d€ tir chdi cong nhén va cho thi hanh?
+ Khong xem xét lai ndi dung vu tranh chép
* Bi don c6 nghia vu chitng minh
* Cac cin cir d€ tir chdi dwoc liét ké trong Cong wéc dwoce gidi han
* Céac cén cir € tir chéi dwoc giai thich theo nghia hep
Luat ap dung la luat gi?
Vidu:
° Xac thuc?
° Chirng thuc?
° Mot bén khong du nang luc?
° Gia tri phap Iy cda théa thuan trong tai?
° Thanh phan héi déng trong tai?

° Thu tuc trong tai?
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° Phan quyét chwa c6 hiéu luc rang budc?
° Pinh chi phan quyét?
° Vén dé khong giai quyét duoc bang thé thirc trong tai?
° Vi pham trat tw cong?
Céc cin ctr tir chdi cong nhin va cho thi hanh ¢6 dwoc chirng minh
khong?
» Mot bén thi€u ning lwc ki két va théa thudn trong tai vo hiéu?
+ Khong dwoc thong bao day du hodc vi pham quy trinh t8 tung
hop 18?
+ Phan quyét khong thudc hodc ndm ngoai pham vi thoa thuin
trong tai?
¢ Vi pham quy dinh vé thanh phan hi dong trong tai hodc thu tuc
t0 tung trong tai?
 Phan quyét chwa c6 hiéu luc rang budc, bi hiy hodc dinh chi?
Toa an nhan thdy ring c6 cin civr dé duong nhién tir chéi cong nhdn va
cho thi hanh?
* Noi dung tranh chidp khong gidi quyét dwoc bang thé thirc
trong tai?
 Trai voi trat tu cong?
Ap dung trat ty cong quéc té?
Mot bén da tir bd cin el d€ tir chdi cong nhin va cho thi hanh?
Pham vi ma toa an c6 thé quyét dinh cho thi hanh?
Th tuc cong nhan va cho thi hanh cé nén bi dinh chi trong khi che¢ tht
tuc hiy? (biéu VI)

Néu khong c6 cin cir d€ tir chdi hodc dinh chi cong nhén va cho thi
hanh, toa 4n phdi cho thi hanh phan quyét.
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Cac thdm phéan dwoc dé nghi ap dung Cong wéc New York 1958 d6i
mdt v6i hai loai thach thie. Trude tién, c6 nhitng van dé phirc tap
thwong phét sinh lién quan dén céc diéu wéc quoc té tir khia canh thim
phén trong nwéc. Thir hai, day la mét Cong wéc kiém tra tinh khach
quan ctia thdm phan trong nuwéc theo mot cach riéng, béi thuwong dwoc
mot bén nwéc ngoai vién dan chdng lai mot bén trong nwéc. (Diéu nay
ddc biét dung d6i voi viée cho thi hanh phan quyét cla trong tai nwéc
ngoai, thwong dwoc mang téi quéc gia clia bén thua kién, vi d6 1a noi
c6 tai san cla bén do).

Nhan thttc trén ddc biét quan trong. Cong wéc la nén tang cia trong
tai thwong mai qudc té, c6 vai tro then chét d6i véi mie d6 tin ciy cla
céc giao dich kinh doanh quéc té. Cong wéc vach ra mot co ché phu
thudc vao su hop téc clia cac toa an qudc gia. Diém c6t yéu ctia Cong
wéc 1a sy tin ciy 14n nhau. Néu mot s6 toa an thé hién sy thién vi cho
cac bén mang qudc tich nwée minh thi médi quan hé twong hd nay bi tén
hai vi nhitng tda an khac ciing c6 thé lam theo guong xiu.

Muc dich cia Hwéng dan nay la dwa ra nhirng giai thich don gian
vé muc tiéu ctia Cong wéc, va cach giai thich ndi dung Cong wédc theo
thong 1& qudc té t6t nhit trong ndm muwoi ndm dau tién k€ tir khi cong
wéc ra doi.

Chung ta bat dau tir cau hoi o rang nhit:
CONG UOC NEW YORK CO NOI DUNG Gi?

Cong wéc New York c6 hai muyc tiéu:

- Cong nhan va cho thi hanh thoéa thuan trong tai (tham khao muc I
duwéi day; dong thoi tham khao Chwong II);

- Coéng nhan va cho thi hanh phan quyét trong tai nwéc ngoai (tham
khao muc II dwéi day; dong thoi tham khao Chwong III);
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I. CONG NHAN VA CHO THI HANH THOA THUAN
TRONG TAI

Trong tai la mét quy trinh déng thuin. Trong tai chi c6 thé tién hanh
khi cac bén thdng nhit dwa tranh chip ra gidi quyét bang trong tai. Thoa
thuin d€ dwa tranh chép ra trong tai goi la "thoa thuin trong tai".

Mot thda thudn trong tai cé anh hwdng phép ly tich cuc va tiéu cuc:

- Théa thuin trong tai budc cac bén dwa tranh chip ra gidi quyét bang
trong tai va trao thdm quyén cho mét héi dong trong tai gidi quyét
nhitng tranh chip thudc pham vi clia théa thudn trong tai (anh
hwéng tich cwc). Néu mot tranh chdp phat sinh thudc pham vi ctia
thoa thuén trong tai, thi mot trong céc bén c6 thé dwa tranh chip téi
hdi déng trong tai.

- Thod thuén trong tai sé can tr& cac bén gidi quyét tranh chip tai toa
an (Anh hwéng tiéu cwce). Bang cach ky thoa thuan trong tai, cac bén
tlr bd quyén str dung céc bién phép tw phap. Mét bén da ky thda
thudn trong tai thi khéng dwoc bo qua théa thuin nay va yéu cau
toa an giai quyét.

Cong wéc New York budc cac Quéc gia thanh vién phai cong nhin va
cho thi hanh nhitng anh huéng nay. Nhitng diéu kién ma mét toa an
phéi thuc hién dwoc thio luin tai Chwong Il ciia Hwéng dan nay.

II. CONG NHAN VA CHO THI HANH PHAN QUYET
TRONG TAI

Vu kién trong tai két thuc véi phan quyét chung thim cta héi dong
trong tai. Ngoai ra, trong qua trinh gidi quyét bang trong tai, trong tai
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vién c6 thé dwa ra phan quyét tam thoi, vi du nhw phan quyét vé thim
quyén hodc vé trach nhiém. T4t ca déu chiu sy diéu chinh ctia Cong wéc
New York (tham khio Chwong I).

Hau hét cic hé thong phap luit déu trao cho phan quyét trong tai
hiéu lyc giéng hodc twong tw véi ban én cla toa an, dac biét 1a hiéu luc
do6i voi vdn dé da dworc gidi quyét béi co quan c6 thdm quyén. Cling giong
nhu ban an cla toa an, tinh chung thdm va rang budc ciia mét phan
quyét vé nguyeén tic chi gi¢i han trong lanh thd ciia Qudc gia noi phan
quyét dwoc ban hanh. Cong wéc New York quy dinh viéc cong nhin
va cho thi hanh phan quyét bén ngoai lanh thé do.

Viéc cong nhdn phan quyét trong tai la qua trinh bién phan quyét
trong tai tré thanh mét phan ctia hé thong phép luat quéc gia. Viéc cong
nhan thudng dwoc thyc hién bing mdt tha tuc t§ tung khac. Vi du, mot
bén sé& yéu cau cong nhin modt phan quyét trong tai nhdm bao vé mot
vdn dé di dwoc gidi quyét chung thdm va do vay ngin chén viéc kién tung
lai tai tda 4n vé nhitng van dé da dwoc trong tai nwéc ngoai gidi quyét,
hodc mot bén sé yéu ciu bu trir trong t6 tung tda 4n trén co sé mot phan
quyét trong tai nwdc ngoai. Vi viéc cong nhan thuong déng vai tro nhw
co ché ty bao vé, viéc nay thuong dugc mo ta nhw mot 1a chin.

Nguoc lai, viéc thi hanh 1a mét thanh gwom. Bén thing trong vu
kién trong tai sé yéu cau dat dwoc nhitng gi ma hoi dong trong tai da
tuyén cho ho. Sy that 1a hiu hét cac phan quyét dwoc tuan thi trén tinh
than tw nguyén. Tuy nhién, khi bén thua khong tuan thi, bén chiém wu
thé c6 thé yéu ciu toa an ho tro cudng ché thi hanh. Cong wéc New
York cho phép cac bén yéu cau toa an hd trg nhw vay.

N6i cach khéc, viéc cong nhéin va cho thi hanh c6 thé lam cho phan
quyét c6 hiéu luc & mét quéc gia khac véi qubc gia noi phan quyét
duwoc ban hanh (tham khdo Chuong I). Khi mét toa an tuyén bé mot
phén quyét c6 thé thi hanh tai Qudc gia noi nhdn dwoc don yéu cdu, bén
chiém wu thé c6 thé vién dén céc bién phap thi hanh sin c6 theo luat
noi dia.
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CHUONG I
CONG UGC NEW YORK TRONG VAI TRO CONG CU

PHAP LUAT QUOC TE
MUC LUC
I GIAI THICH
I1.  Gidi thich Diéu wéc: Cong wéc Vienna

1.2. Giai thich c6 loi cho viéc cong nhén va cho thi hanh:
Khuynh huéng ing hé thi hanh

1L PHAM VI AP DUNG TRONG YEU

II1. Phéan quyét trong tai

II.1.1. Gidi thich doc lap

I1.1.2. Cach tiép cén cla quy pham phap ludt xung doét

II.2.  Théa thuan trong tai

1L PHAM VI AP DUNG VE LANH THO

III.1.  Phéan quyét

II1.1.1. Phén quyét dwoc ban hanh trén lanh thé ctia mét Quéc gia
khéc véi Quéc gia noi viée cong nhan va cho thi hanh dang
dwoc yéu cau

III.1.2. Phén quyét khong phai 1a phan quyét trong nwéc

III.2.  Théa thuan trong tai

Iv.  BAOLUU

IV.1. Co6dico lai (biéu I(3) Ciu ddu tién)

IV.2. Tinh chat Thwong mai (Diéu I(3) Ciu thit hai)

V. MOI QUAN HE VOT LUAT NOI PIA VA CAC PIEU U0C
QUOC TE KHAC (PIEU VII)
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V.1. Luéit thuin loi hon

V.2. Cong uwéc New York va Biéu wéc Qudc té€ khac

V.3. Coéng wéc New York va Luat trong nuéc

VL

HAU QUA CUA VIEC KHONG AP DUNG CONG U0C
NEW YORK

VI1. Vipham Cong wéc New York
VI.2. Vipham Hiép dinh Pau tw
VL3. Phén quyét khong bi anh hwéng

GIAI THICH

Cong wéc New York la mot didu wée quoc té. Nhw vy, Cong wéc nay
1a bd phén cta cong phép quéc té. Do vay, céc toa an duwgc yéu ciu ap
dung Cong wéc phai gidi thich Cong wéc theo dung quy tac giai thich
luat phap qudc té, dwoc hé thong hoa tai Biéu 31 va 32 Cong wéc Vienna
veé Luat Didu wéc quéc tél

12

Cong wéc Vienna vé Luét Piéu wéc qudc t€, dwoc ban hanh tai Vienna ngay 23 thang 5 ndm
1969, c6 hiéu luc ngay 27 thang 1 ndm 1980, Cic Hiép wéc cia Lién hop qudc, tap 1155, tr.
331. Biéu 31 quy dinh:
"Quy tdc chung vé viéc gidi thich
1. Mot diéu wéce can dwoc gidi thich véi thién chi phu hop véi nghia thong thwong dwoc
néu clia nhitng thuét ngit trong diéu wéc trong theo ngit canh ctia ching va cha trong dén
d6i twong va muc dich cla diéu wéc.
2. Phén ndi dung dé giai thich mét diéu wéc, ngoai chinh ndi dung van ban, 11 néi dau va
céc phu luc sé bao gom:
(a) moi thoéa thuén lién quan dén diéu wéc da dwoc tit ca cac bén tham gia tan thanh khi
ky két diéu wéc;
(b) moi van kién do mét hodc nhiéu bén dwa ra khi ky két diéu wéc va duoc cac bén khac
chdp thuan 1a mot van kién c6 lién quan dén diéu wéc.
3. Cung véindi dung van ban, sé phai tinh dén:
(a) moi thoa thun sau nay gitra cac bén vé viéc giai thich diéu wéc hodc vé viée thi hanh
céc quy dinh ctia diéu wéc;
(b) moi thuc tién sau nay trong viéc thye hién diéu wéc dwoc cac bén théa thuan lién quan
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Diéu 31 va 32 phai dwgc tuan tha theo dung trinh tu: ching han, néu
khong xéc dinh dwoc rd y nghia bing cach dwa vao quy tic chung quy
dinh tai Biéu 31, c6 thé dwa vao quy tic b sung tai Piéu 32. Khong
dwoc ap dung quy téc gidi thich trong nwée. Theo ludt phap quéc t&, cac
toa an phai giai thich Cong wéc New York mét cach doc 1ap (tham khao
Chwong nay tai muc 1.1 dwéi day) va c6 1gi cho viéc cong nhan va cho
thi hanh (tham khdo Chwong nay tai muc 1.2 dwéi day).

L1. GIAI THICH PIEU UGC: CONG UGC VIENNA

Ve nguyén tic, thuat ngir dwoc sit dung trong Cong wéc co y nghia doc
lap (Piéu 31 Cong wéc Vienna). Néu ndi dung ciia Cong wéc New York
khong ré rang, can dwa vao ngir canh, y chi va cdc van bdn trong qud trinh
chudn bi ky két (Diéu 31 va 32 Cong wéc Vienna).2 Cac thuat ngit phai
dwoc hi€u trén co s¢ c6 can nhic ngit canh va muc dich cia Cong wérc.
Do vay, céc toa an khong dwoc giai thich cac thuat ngtr ctia Cong wérc
New York bang cach dwa vao luat phap ndi dia . Thuit ngir cia Cong
wéc phai c6 cting nghia du dwoc ap dung & bat ky quéc gia nao trén thé
gidi. Biéu nay giup dam bdo tinh théng nhit trong viéc ap dung Cong
wéc & tat ca cac Qudc gia thanh vién.

O nhitng quéc gia da trién khai Cong wérc trong hé théng phap luat

dén viéc giai thich diéu woc;

(¢) moi quy tic thich hop ctia luat phap quéc t& 4p dung trong quan hé giira céc bén.

4. Mot thult ngit sé dwoc hiéu véi nghia riéng biét néu c6 sw xac dinh ring d6 1a y dinh cta
cac bén.”

bitu 32 quy dinh rang:

“Nhitng cich gidi thich b6 sung

C6 thé dwa thém vao nhitng cach giai thich b6 sung, k& ca nhitng cong viéc chuén bi cho
diu wdc va hoan cdnh ki két diéu wéc, nhdm khdng dinh nghia theo nhw viéc thi hanh Diéu 31,
hodc dé xic dinh nghia khi gidi thich phit hop véi diéu 31:

(a)  Khi nghia la mdp mo hay khé hiéu; hodc

(b)  Khi din dén mot két qua 16 rang la phi 1y hodc khong hop ly.

2 Céng wéce dwoc 14p bing ndm ngodn ngit chinh thirc: tiéng Trung Qudc, Anh, Phéap, Nga, va

Tay Ban Nha
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bang mot dao luat thi hanh thi viéc quan tAm dén thuét nglt ciia Cong
wéc la didu quan trong. Trong mot s6 treong hop, cac quéc gia nay thay
d6i thuat ngit cia Cong wdc.? Khong may, an 1é hién hanh do6i khi
khong théng nhdt trong viéc ap dung Cong wéc va do d6 khong phai
lac nao ciing cung cip dwoe mot hwong dan hiru ich. Trong trwdmg hop
do6, céc toa an ludn phai giai thich Cong wéc New York theo hwéng ting
hé cho viéc thi hanh. C4c toa an ciing c6 thé dwa trén nhing bai viét
clia céc hoc gid nhw binh ludn vé Coéng wéc New York cia Gido sw
Albert Jan van den Berg.4

1.2. GIAI THICH THEO HUONG CO LOT CHO VIEC CONG NHAN VA
CHO THI HANH: KHUYNH HUONG UNG HO THI HANH

Nhuw d@ cip trén day, cac diéu wéc cin dwoc gidi thich theo muc tiéu va
muc dich cta chang. Muc dich cia Cong wéc New York la thuc ddy
thwong mai qudc t€ va gidi quyét tranh chip qudc t& bang trong tai.
Cong woc hwéng dén viée tao diéu kién thuin loi cho viéc cong nhin
va cho thi hanh phan quyét trong tai nwéc ngoai va cho thi hanh thoa
thuin trong tai. Do viy, cac tda an nén dp dung cach tiép cén theo
hwéng tng ho cho thi hanh khi gidi thich Céng wéc.

Néu c6 thé c6 nhiéu cach giai thich thi tdoa 4n nén lwa chon cach giai
thich c6 loi cho viéc cong nhan va cho thi hanh (goi la khuynh hwéng
ung ho cho thi hanh). Diéu nay ngu y cu thé riing cac cin cir d€ tr chdi
cho thi hanh quy dinh tai Diéu V phai dwoc hiéu theo nghia hep (tham

3 Tham khao béo cao vé Khao sat Lién quan dén Phap luat Thi hanh Cong wéc vé Cong nhan
va cho thi hanh phan quyét cia trong tai nuwéc ngoai (New York 1958). Cha thich ctia Ban
Thu ky UNCITRAL. A/CN.9/656 and A/CN.9/656/Add.1, 05/06/2008.

4 Albert Jan van den Berg, Cong wéc 1958 Trong tai New York - Hudng dén tinh théng nhat
trong gidi thich tu phap (Kluwer, 1981); tham khao thém Téng hop Binh ludn ctia Gido sw
van den Berg vé Cong wéc New York 1958 trong Tap XXVIII (2003) ctia Nién giam Trong tai
Thuwong mai, tir Tap XXII (1997) dén Tap XXVII (2002), va Téng hop Binh luin vé Cong wéc
New York 1958 trong Tap XXI (1996) ctia Nién giam Trong tai Thwong mai, tir Tap XX (1995)
va Tap XXI (1996).
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khao Chwong III tai muc I11.4).5

Cung véi khuynh hwéng ing hé cho thi hanh la mét xu huéng quan
trong trong viéc giai thich Cong wéc New York, nguyén tic hiéu qua
toi da cling dwogc dp dung: néu c6 thé ap dung thém céc diéu woc khac
thi toa 4n can ap dung diéu wéc ma theo d6 phan quyét c6 thé dwoc cho
thi hanh. Piéu nay dwoc phan anh tai Biéu VII (tham khao Chuong
nay, muc V.2).

Trong mot vu tranh chdp tai Toa an T6i cao Tay Ban Nha,¢ c6 hai
diéu wéc c6 thé duge a4p dung d€ xac dinh kha ndng thi hanh phan
quyét: mot diéu wéc song phuwong giita Phap va Tay Ban Nha va Cong
wéc New York. Toa 4n Tay Ban Nha tuyén ring, mét trong s hai
nguyén tic lién quan dén viéc xac dinh sé ap dung Diéu wéc Song
phuong hay Cong wéc la:

“...nguyeén tic hiéu qua t6i da hay thuin loi hon d6i véi viée cong
nhan quyét dinh nwéc ngoai. [Cung v&i nhitng nguyén tic lién quan
khéc, din t&i viée Toa an két luan vé viéc 4p dung quy dinh trong
Cong woc] thiét 14p gid dinh vé hiéu lwc va hiéu qua cda ca thdéa
thudn trong tai va phan quyét va quyét dinh trong tai lién quan [va]
do d6 chuyén nghia vu chirng minh cho bén phai thuc hién phan
quyét trong tai."

5 Mot toa an nhan dwoc don yéu ciu cho thi hanh mét phan quyét theo Cong wéc khong co
thdm quyeén xem xét lai quyét dinh ctia hdi dong trong tai vé ndi dung va thay thé bing quyét
dinh cta minh, tham chi ca khi toa 4n tin ring hdi dong trong tai c6 nham 14n vé tinh tiét
khéach quan hay veé viéc ap dung phap luat. Viéc cho thi hanh khong phai la viéc khang cdo
quyét dinh trong tai (tham khao Chwong III tai muc IIL1).

6 Tay Ban Nha: Toa an Téi cao Tay Ban Nha, Phong Dan sy, Phan mét, 20 thang 7 ndm 2004
(Antilles Cement Corporation vdi Transficen) Nién giam Trong tai Thwong mai XXXI (2006) tr.
846-852 (Tay Ban Nha 46).
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CHUONG I
1. PHAM VI AP DUNG TRONG YEU

Dé xac dinh liéu mot phan quyét hay théa thuan cu thé c6 thudéc pham
vi d8i twong clia Cong wéc hay khong, tdoa an cin chic chin xem liéu
thoa thudn hay phan quyét d6 c6 phai la thoa thuén trong tai hay phan
quyét trong tai khong.

II.1.  PHAN QUYET TRONG TAI

Khong c6 dinh nghia vé thuit ngir "phan quyét trong tai" trong Cong
wédc. Do do, toa an c6 quyén quyét dinh thuat ngit nay c6 nghia la gi cho
muc dich ctia Cong wéc. Toa &n phdi lam viéc nay theo hai buéc:

1. Thir nhat, toa an phai danh gia xem liéu tranh chdp dé da dwoc khoi
kién ra trong tai va gidi quyét bing thé thirc trong tai chwa. Khong
phai tit ca cac phwong phap giai quyét tranh chdp ngoai toa 4n déu
dwoc coi la trong tai. C6 nhiéu co ché gidi quyét tranh chédp lién quan
dén céc ca nhan khong c6 cung dic diém nhuw thé thic trong tai. Vi
du nhw hoa giai, trung gian hodc quyét dinh ciia chuyén gia. Cong
wéc New York chi ap dung d6i véi thé thirc trong tai.

2. Thi hai, toa &n phai danh gia xem liéu quyét dinh d6 c6 phai la phdn
quyét hay khong. Hoi dong trong tai c6 thé ban hanh nhiéu loai quyét
dinh. M6t s8 quyét dinh 1a phan quyét, s6 con lai thi khong.

C4c toa an ap dung hai phwong phap khac nhau dé xac dinh y nghia

cla thuit ngit "trong tai" va "phdn quyét'. Ho chon mot trong hai

phuong thire (1) giai thich déc 1dp hodc (2) tham chiéu dén luat quéc
gia st dung phwong phap quy pham xung dot phap luét.

IL1.1.  Gidi thich doc ldp

Buwéc ddu tién 1a tim hiu xem quy trinh dang dwoc xem xét c6 dwoc coi
1a 1a t6 tung trong tai hay khong. Thé thic trong tai 1a mot phwong thirc
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gidi quyét tranh chip trong d6 cac bén thong nhit dwa tranh chip ra
mot bén thit ba 1a bén sé dwa ra quyét dinh chung thdm va c6 tinh rang
budc thay vi dwa ra toa an.

Pinh nghia nay nhidn manh ba dic diém chinh cta trong tai. Thir
nhdt, trong tai c6 sy dong thuan vi dva trén théa thudn ctia cac bén. Thir
hai, trong tai din t6i bién phap gidi quyét tranh chdp c6 tinh chung
thdm va rang budc. Thit ba, trong tai dwoc coi la phwong thirc thay thé
t6 tung toa &n.

Buéc thir hai 1a dédnh gid xem liéu quyét dinh dang dwoc xem xét co
phai la phdn quyét hay khong. Phan quyét 1a quyét dinh két thuc toan
bd hodc mot phan vu kién trong tai hodc quyét dinh vé mot vin dé so
bd ma viéc gidi quyét van dé do6 la can thiét dé di dén quyét dinh cudi
cung. Mot phan quyét sé giai quyét chung thdm cac vin d& ma né can
phai gidi quyét. Tham chi néu sau do héi dong mudn dwa ra mot két
luan khéc, van dé nay ciing khong thé dwoc xem xét lai hodc stra d6i.

Do vay, cac quyét dinh trong tai sau day dwoc coi la phén quyét:

- Phan quyét chung thdm, nghia 14 phan quyét két thuc mét vu kién
trong tai. Mot phan quyét gidi quyét tit ca cac yéu ciu veé noi dung
la phan quyét chung thdm. M6t phan quyét pht nhin thim quyén
clia hoi dong trong tai d6i véi mot tranh chdp ciing 1a phan quyét
chung thim;

- Phan quyét trng phan, nghia la phan quyét dwa ra quyét dinh chung
thdm d6i voéi tirng phan ctia tranh chip va d€ nhitng yéu cu con lai
cho giai doan t6 tung trong tai tiép theo. Mot phan quyét giai quyét
tranh chap vé chi phi phu trfi trong mot vu kién trong tai xay dung
va dé lai phan yéu ciu vé thiét hai do cac sai sot va cham tién d6 dén
giai doan t0 tung sau d6 la phan quyét tirng phan (thuat ngir nay
doi khi cing dwoc st dung cho nhoém duwdi day, tuy nhién d€ hiéu
rd hon thi nén phan biét giita hai thuat ngit nay);
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Phén quyét so bd, doi khi ciing dwoc goi la phan quyét tam thoi,
nghia la phan quyét quyét dinh mét van d@é so bd can thiét dé xir 1y
yéu ciu clia cac bén, nhw quyét dinh veé viéc liéu mét yéu ciu c6 hét
thoi hiéu khéi kién khong, lut nao diéu chinh vé néi dung yéu cau
d6, hodc liéu 6 trach nhiém phép ly hay khong;

Phén quyét vé chi phi, nghia la phan quyét xac dinh s tién va phan
b6 chi phi trong tai;

Phén quyét déng thuin, nghia 14 phan quyét ghi nhin viéc cac bén
hoa giai thanh.

Mot phan quyét ving mit c6 nghia la khi mét bén khong tham gia cling
duwoc coi la phan quyét néu thudc mot trong nhirng loai trén.

Nguoc lai, nhitng quyét dinh sau day thwong khong dwoc coi la phan
quyét:

Céc ménh l1énh veé tha tuc, nghia 1a cac quyét dinh chi nham t6 chirc
qua trinh tién hanh t6 tung;

Quyét dinh vé bién phéap tam thoi hodc bién phap khin cip tam
thoi. Vi nhitng quyét dinh nay chi dwgc ban hanh trong giai doan
t0 tung trong tai va c6 thé dwoc xem xét lai trong qua trinh d6, cac
bién phap tam thoi khong phai la phan quyét. C6 nhitng Toa an da
tuyén nguoc lai dya trén ly thuyét rang nhitng quyét dinh d6 chdm
dit tranh chdp clia cac bén bang cac bién phéap tam thoi, nhung diéu
nay khong thuyét phuc: cac bén da khong thda thuan sir dung trong
tai dé gidi quyét cac van dé vé thu tuc trong tai.

Nhuw vy, tén ma hoi déng trong tai dat cho quyét dinh ctia ho khong
mang tinh quyét dinh. D€ xac dinh xem mot quyét dinh c6 phai la phan
quyét hay khong, Toa an phai xem xét ndi dung ctia quyét dinh va viéc
liéu quyét dinh do6 c6 giai quyét chung thidm van de.

18
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11.1.2.  Cich tiép cdn theo phwong phdp quy pham phdp ludt xung dot

Néu thay vi st dung phwong phap chi déng thuwong dwoc wa thich cho
tdt ca nhitng cau hoi trén day tdoa an phai tham chiéu luat phap quéc
gia, tda an phai bat dau bang cach quyét dinh luat qudc gia nao sé diéu
chinh dinh nghia phan quyét trong tai. N6i cach khéc, toa 4n sé ap dung
phuong phép quy pham phap luit xung dot . Toa c6 thé ap dung hodc
chinh luét cta toa an (lex fori) trong nuéc minh hodc luit diéu chinh t6
tung trong tai (lex arbitri). Ludt difu chinh t6 tung trong tai thuong sé
1a luat clia nwée noi c6 dia diém gidi quyét tranh chdp bang trong tai,
chit it khi la luat ma céc bén lwa chon dé diéu chinh t6 tung trong tai
(day khong phai la hop déng hodc ndi dung cta tranh chip, d6 1a van
d@ khac).

I.2.  THOA THUAN TRONG TAI

biéu II (1) ctia Cong wéc New York lam 18 rdng cong wéc 4p dung cho
nhitng thoa thuin "bing van ban theo d6 cac bén cam két dwa ra trong
tai d€ giai quyét moi tranh chdp da hodc c6 thé phat sinh giita cac bén
tir mot quan hé phép ly xéac dinh, du 14 quan hé hop déng hay khong".

Viéc st dung tir "da hodc c6 thé phat sinh" thé hién ring Cong wéc
diéu chinh ca diéu khodan trong tai trong cac hop dong va, mét mat giai
quyét cac tranh chip trong twong lai, mat khac giai quyét cac thoa thuin
quy dinh veé viéc giai quyét cac tranh chdp hién tai bang trong tai.

Theo biéu II(1), thoa thuin trong tai phai lién quan dén mét quan
hé phép 1y cu thé. Yéu cau nay chic chan dwoc dap ung d6i voi dieu
khoan trong tai trong mét hop dong lién quan dén cac tranh chdp phat
sinh tir hop doéng d6. Nguwoc lai, yéu ciu nay sé khong dwoc dép tng
néu cac bén phai dva ra trong tai moi tranh chip hién tai va twong lai
veé bat ky van dé tiém tang nao.

C4c tranh chép chiu sy diéu chinh cta thoa thuén trong tai c6 thé
lién quan dén hop déng va céc tranh chip khac nhue boi thuong thiét
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hai ngoai hop déng hay khiéu nai khéc theo luat dinh.

Cudi cing, Cong wéc yéu cau thoa thuin trong tai phai "bang van
ban", 1a mét yéu ciu dwoc xac dinh tai bBiéu II(2) va duwogc thdo luan
trong Chuong I1.

Il  PHAM VI AP DUNG THEO LANH THO

biéu I(1) x4c dinh pham vi ap dung theo lanh thé clia Cong wéc New
York lién quan dén phén quyét trong tai nhuw sau:
“Cong woc nay dp dung doi véi viée cong nhan va cho thi hanh phan
quyét trong tai dwoc ban hanh tai lanh thé ctia mot Qudc gia khac
véi Quéc gia noi c6 yéu cau cong nhin va cho thi hanh phan quyét
trong tai d6, xuét phat tir cac tranh chép giita cac thé nhan hay phap
nhan. Cong wéc con dwoc ap dung cho nhitng phan quyét trong tai
khong dwoc coi la phdn quyét trong nwée tai Quéc gia noi viéc cong
nhén va cho thi hanh nhiing phan quyét d6 dwoc yéu cau."
Theo d6, Cong wéc chi gidi quyét viée cong nhan va cho thi hanh phdn
quyét trong tai nwéc ngodi va phin quyét khong phdi phin quyét trong tai
trong nwoc (tham khdo muc II1.1 Chwrong nay). Cong wéc khong ap dung
cho viéc cong nhin va cho thi hanh phéan quyét trong nuwéc. Cong wéc
khong c6 ditu khoan twong tu lién quan dén thoa thuén trong tai. Tuy
nhién, c6 hiéu biét chung rdng Cong wéc chi 4p dung cho théa thudn

trong tai "'nuéc ngoai" hodc quéc té (tham khao Chuwong II).

I.1. PHANQUYET

II1.1.1. Phdn quyét dwoc ban hanh trén lanh thé cia mét Quéc gia khic véi
Quéc gia noi viéc cong nhan va cho thi hanh dwoc yéu cdu

Bat ky phan quyét nao dwoc ban hanh tai mét Quéc gia khac véi Qudc
gia ciia tdoa an cong nhan hodc cho thi hanh déu thudc pham vi cia Cong
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wéc, nghia 1a phan quyét nuéc ngoai. Vi vy, qudc tich, noi thwong tra
hodc noi cu tra clia cac bén khong lién quan dén viée xac dinh liéu mot
phén quyét c6 phai 1a phan quyét nwéc ngoai hay khong. Tuy nhién,
nhitng yéu t6 nay c6 thé c6 vai tro quan trong khi xac dinh liéu mot thoa
thudn trong tai c6 thudc pham vi cda Cong wéc hay khong (tham khao
Chuong IT va Chwong I1I). Hon nita, Qudc gia noi phan quyét dwoc ban
hanh khong nhat thiét phai tham gia Cong woc (trir treong hop Quéc
gia noi viéc cong nhén va cho thi hanh dwoc yéu ciu dwa ra bao luu c6
di 6 lai; tham khao Chwong nay, muc IV.1).

Phéan quyét dwoc ban hanh ¢ dau? Cong wéc khong tra 101 cau hoi
nay. Pa s8 cac Quéc gia thanh vién cho rang phan quyét dwgc ban hanh
tai dia diém giai quyét tranh chip bang trong tai. Pia diém giai quyét
tranh chdp bang trong tai dwogc cac bén chon, hodc do trung tam trong
tai hodc héi déng trong tai chon. Pay la mét khai niém phép ly, chi
khong phai vat ly hay dia ly. Cac phién xét xi, thdo ludn va ky phéan
quyét va cac phan khéc cla t6 tung trong tai c6 thé dién ra & noi khac.

II1.1.2. Phdin quyét khong phdi la phdan quyét trong nuéc

Nhém phan quyét thir hai thudc pham vi diéu chinh cta Cong wéc 1a
nhitng phan quyét khong dwoc coi 1a phan quyét trong nwée & Quéc
gia noi viéc cong nhan hodc cho thi hanh dwoc yéu cdu. Nhém nay mé
rong pham vi ap dung ctia Cong wérc.

Cong wéc khong dinh nghia loai phan quyét “khong phai 1a phan
quyét trong nwéc”. R4t hiém khi, chinh cac bén da chi ra rang liéu phan
quyét gitra ho khong phai la phan quyét trong nuéc. Do d6, mbi Qudc
gia Thanh vién dwoc tw do quyét dinh phan quyét nao khong dwoc coi
la trong nwéc va co thé da c6 quy dinh vé ndi dung nay trong luat thuc
hién Cong wéc.”

7 Vidy, Dao luat Trong tai Lién bang Hoa Ky (Muc 9, Chwong 2) da dwa ra quy dinh sau day

lién quan dén "phan quyét khong phai la phan quyét trong nuéc':
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Khi thuwe hién quyén tw do nay, cac Qudc gia thwong coi tit ca hodc
mot sO trong nhitng phan quyét sau day khong phai 1a phan quyét trong
nwadc:

- Phén quyét dwoc tuyén theo luit trong tai cia mdt Quéc gia khac;
- Phén quyét lién quan dén yéu t6 nwéc ngoai;

- Phén quyét khong ap dung ludt trong tai qudc gia.

Loai phan quyét d4u tién sé chi phat sinh lién quan dén mét vu kién
trong tai c6 dia diém giai quyét tai Qudc gia cla tda an c6 thdm quyén
cong nhan hodc cho thi hanh nhung chiu sy diéu chinh clia luit trong
tai nwéc ngoai. Bay 1a truong hop hiém khi xay ra vi trwong hop nay
ngu y rang luét trong nude clia toa 4n cong nhan hoic cho thi hanh cho
phép céc bén dwa vu kién trong tai ra giai quyét bang ludt phdp ciia quéc
gia khdc chtr khong phai lut clia dia diém gidi quyét tranh chip bang
trong tai.

Nhom hai dé cap dén cac phan quyét dwoc dwa ra & Qudc gia cla
toa an cong nhan hodc cho thi hanh trong mét tranh chép lién quan dén
khia canh nwéc ngoai, nhw qudc tich hodc noi thwdong tra cla cac bén
hodc noi thye hién hop déng lam phat sinh tranh chp. Céc tiéu chi dé
mot phan quyét dwoc coi 1a khong phai la phan quyét trong nuwéc theo
nhém nay thuong dwoc cdc Quéc gia thiét 1dp trong vin ban thuc thi
phép luat (tham khao chi thich s6 7, vi du vé Hoa Ky). R4t hiém khi cac

"Biéu 202. Thoa thuén hodc phan quyét thudc pham vi ap dung ctia Cong woc.

M5t théa thuan trong tai hodc phan quyét trong tai phat sinh tir mét quan hé phap ly, du la
quan hé hop déng hay khéng, dwoc coi la quan hé thwong mai, bao gom mét giao dich, hop
dong, hodc théa thuin dwoc mo ta tai phin 2 ctia muc nay, thudc pham vi ap dung ctia Cong
wée. Mot thoa thuén hodc phan quyét phét sinh tlir quan hé nhuw vay hoan toan gitra cac cong
dan ctia Hoa Ky sé dwoc coi la khong thudc pham vi dp dung ctia Cong wéc trir trweong hop
quan hé d6 lién quan dén tai san & nwdc ngoai, du kién c6 hoat ddng hodc thi hanh & nwéc
ngoai, hodc c6 méi quan hé hop 1y khac véi mot trong nhitng quéc gia nwée ngoai. Cho muc
dich ctia phan nay, mét cong ty c6 qudc tich Hoa Ky néu dwoc thanh 1ap hodc 6 dia diém
kinh doanh chinh & Hoa Ky."
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bén chi ra rang phan quyét ctia ho khong phai la phan quyét trong nuwéc.

Loai thit ba dé cap dén nhitng phan quyét dwoc ban hanh trong qua
trinh tién hanh t8 tung trong tai khong gan voi bt ky luat trong tai
thudc qudc gia nao, vi du vi cac bén di loai trir rd rang viéc ap dung bat
ky luét trong tai thudc quéc gia nao hodc quy dinh sé ap dung céc quy
tdc qudc té nhw la nhitng nguyén tic chung ctia lut trong tai. Mic du
da c6 thao ludn vé viéc liéu cac phan quyét khong ap dung luat trong
tai quéc gia c6 thudc pham vi ctia Cong wéc New York hay khong, quan
diém phd bién vin la Cong wéc van ap dung cho nhitng phan quyét do.
Nhitng treong hop nhw vay rat hiém khi xay ra.

II1.2. THOA THUAN TRONG TAI

Cong wéc New York khong xac dinh pham vi d4p dung déi véi thoéa

thun trong tai. Tuy nhién, thuc t€ dwoc chdp nhin chung 1a Cong wéc

New York khong diéu chinh viéc cong nhin thod thuin trong tai trong

nu¢e. Cling c6 thdng nhit chung rang Cong wéc sé duge 4p dung néu

phén quyét trong tai trong twong lai sé dwoc coi 1a phan quyét nwéc
ngoai hodc khong phai 1a phan quyét trong nuwéc theo Diéu I(1). M6t s6
toa 4n 1ap ludn rang Cong wéc s& duoc ap dung néu thda thuin trong
tai mang ban chit quéc té . Tinh qudc té ciia thda thuin xuit phat tir
quéc tich hodc noi thuong tra cla cdc bén hodc tlr giao dich co sé.

Khi x4c dinh liéu thoéa thudn trong tai c6 thudc pham vi ciia Cong
wéc hay khong, toa an can phan biét ba tinh huéng:

- Neéu thda thuén trong tai quy dinh dia diém giai quyét tranh chdp
bing trong tai & mot Qudc gia nwdc ngoai, tda an phai ap dung
Cong wéc New York;

- Néu thda thuén trong tai quy dinh dia diém giai quyét tranh chdp
bang trong tai la & Qudc gia noi ndp don yéu ciu, toa an
* phai dp dung Cong wéc néu phan quyét trong twong lai du diéu

kién dé duoc coi 1a khong phai phan quyét trong nuwéc theo
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biéu I(1), cau thir hai;

* ¢6 thé ap dung Cong wéc néu thoa thuln trong tai la quoc té do
qudc tich hodc noi thwong tra cla cac bén hodc do céc yéu to
nuéc ngoai trong giao dich;

- Neéu thoa thuén trong tai khong quy dinh dia diém giai quyét tranh
chép bing trong tai, tda 4n phai ap dung Cong wéc néu c6 kha ning
phén quyét trong lai sé€ dwoc tuyén 1a phan quyét nwée ngoai hodc
phén quyét khong phai trong nuwdc theo Digu I(1). Ngoai ra, tda dn
c6 thé ap dung Cong wéc néu toa an cho ring thoa thuin d6 mang
tinh chit quéc té.

Iv. BAO LUU

V@& nguyén tic, Cong wéc ap dung cho moi théa thuin trong tai nwéc
ngoai hodc quéc té va cho moi phan quyét nwéc ngoai hodc phan quyét
khong phai trong nuwde. Tuy nhién, Quéc gia thanh vién c6 thé dwa ra
hai bao lwu khi 4p dung Cong wérc.

IV.1. COPICOLAI(CAU DAU TIEN DIEU I(3))

Qudc gia thanh vién c6 thé tuyén bd rdng qudc gia d6 sé chi 4p dung
Cong wéc d€ cong nhan va cho thi hanh cac phan quyét dwgc ban hanh
trong lanh thé ctia mét Qudc gia thanh vién khéc. Khodng hai phan ba
s0 Quéc gia thanh vién ap dung bao luu nay. Toa an & mot Qudc gia ap
dung bdo luwu “cé di c6 lai” sé chi ap dung Cong wéc néu phan quyét
dwoc ban hanh trong lanh thé ctia mét Qudc gia thanh vién khac, hodc
néu phan quyét khong phai 1a phan quyét trong nwéc va thé hién lién
quan dén véi mot Quéce gia thanh vién khac.

IV.2. TINH CHAT THUONG MAI (Céu thir hai Didu 1(3))

Qudc gia thanh vién cting c6 thé tuyén bé chi ap dung Cong wéc cho
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cac tranh chdp phat sinh tir cac quan hé phap ly, du la quan hé hop
dong hay khong, duoc coi 1a quan hé thwong mai theo luit trong nwéc
clia Quéc gia dwa ra tuyén bd d6. Khoang mot phan ba s6 Qudc gia
thanh vién 4p dung bao lwu nay.

Mic du ngdn nglt ciia Cong wéc dan chifu dén luat trong nuée cla
Qudc gia noi ndp don yéu cau (nhu mot ngoai 1é d8i véi nguyeén tic giai
thich cht dong), trén thuc té cac tda 4n ciing c6 thé can nhic dén hoan
canh déc biét clia vu tranh chdp va thong 1€ qudc té. Trong bt ky trueong
hop nao, trén co s& can nhic muc dich ctia Cong wice, cac tda 4n nén giai
thich khai niém thwong mai theo nghia rong.

Mic du Cong wéce chi @& cap dén céac bao luu trong béi canh cong
nhén va cho thi hanh phéan quyét, cac bao lvu nay thuong dwoc hiéu la
cling ap dung cho viéc cong nhén cac thda thuan trong tai.

V. MOI QUAN HE VOT LUAT NOI PIA VA CAC PIEU r0C
QUOC TE KHAC (PIEU VII)

biéu VII(1) ctia Cong wée New York dé cap dén moi quan hé gitta Cong
wéc va ludt phap quéc gia cia nuéc noi ¢6 yéu ciu cong nhan va cho
thi hanh va cac diéu wéc quéc té€ khac c6 hiéu luc rang budc déi véi
Quaéc gia d6 theo nhitng diéu khoan sau day:
"Céc quy dinh ctia Cong wéc nay khong lam anh hwong téi hiéu luc
cla céc thod thudn da phwong hay song phuwong clia cic Quoc gia
thanh vién lién quan téi viéc cong nhén va cho thi hanh phan quyét
trong tai, cing nhu khong twdc ciia bit ky bén lién quan nao quyén
bén d6 stt dung phén quyét trong tai theo cach va giéi han dwoc luat
phép hodc cac diéu wéc clia quéc gia noi phan quyét dwoc yéu ciu
thi hanh cho phép."
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biéu VII(1) dwoc goi la quy dinh vé quyén c6 lgi hon, vi diéu nay cho
phép mét bén yéu ciu viéc cong nhin va cho thi hanh dwoc dva trén
nhitng quy dinh thudn loi hon nhitng quy dinh trong Céng wéc. Nhitng
quy dinh thuén lgi hon c6 thé thudc: (i) luat phap quéc gia clia nuwde noi
xét don yéu cdu hodc (ii) cc diéu wéc quoc té ap dung & ving lanh tho
noi viéc cong nhén va cho thi hanh dwoc yéu ciu.

Trén thuc té, cac diéu wéc hodc ludt phap quéc gia sé thuin loi hon
Cong wéc New York néu cho phép cong nhén va cho thi hanh bing cach
dan chiéu dén céc tiéu chi bét khit khe hon, du vé thi tuc hodc cin cir
khong thi hanh.

Hién nay, quy dinh cta Biéu VII(1) dwoc hiéu rong rai (mic du
khong han dwoc chip nhin rong rai) 1a ciing d4p dung cho viéc cong
nhén va cho thi hanh céc thoa thuén trong tai dwoc dé cap & biéu II.
biéu VII(1) cha yéu dwoc vién din dén nham khic phuc nhirng yéu cau
chinh thirc 4p dung cho théa thudn trong tai vi Diéu II(2) (yéu cau théa
thuan trong tai phai dwoc 14p bang vin ban, tham khao Chwong 11, muc
v.2.1).

Trong mot Khuyén nghi dwoc Uy ban Lién hop quéc vé Luat
Thwong mai Quéc té€ (UNCITRAL) thong qua ngay 7 thang 7 ndm 2006
(tham khdao Phu luc III), c6 khuyén nghi rang

"cting nén ap dung diéu VII, doan 1 cia Cong wéc vé Cong nhin va
cho Thi hanh Phan quyét Trong tai Nwéc ngoai, thong qua tai New
York ngay 10/06/1958, d€ cho phép bat ky bén c6 quyén loi lién
quan nao st dung cdc quyén bén doé co thé co, theo ludt phap hoac
cac Ditu wéc ciia quoc gia noi thod thuén trong tai dwoc yéu cau cho
thi hanh, d€ yéu cau cong nhén hiéu lyc cta théa thudn do".
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Lich st ctia Cong wéc ciing ing hé quan diém nay. Quy dinh vé thi
hanh thod thuin trong tai dwoc dwa vao trong ngay dam phéan cudi
cung. Nhitng quy dinh khac khong dwoc sira doi d€ tinh dén viéc bg
sung vao phut chét nay. Do vay, khong nén hiéu rang biéu VII loai bd
thoa thuan trong tai khéi pham vi ctia Cong wérc.

V.2.  CONGUOCNEW YORK VA CAC PIEU U0'C QUOC TE KHAC

Phan d4u tién cta Diéu VII quy dinh rdng Cong wéc khong dnh hwéng
dén hiéu lyc cta cac diéu wéc qudc t€ khac vé cong nhin va cho thi
hanh phén quyét trong tai c6 hiéu lwc & Quéc gia noi viéc thi hanh
dwgc yéu ciu. Phan hai Diéu nay quy dinh ring cac bén c6 quyén yéu
ciu cong nhén va cho thi hanh phan quyét theo Cong wéc New York
hodc mot diéu wdce khéac hodc luat trong nudc, tiy thudc quy dinh nao
thuin lgi hon.

Nguyén tic str dung quyén thuén loi hon, it khit khe hon so v&i quy
tic c6 dién cta luat phap qudc té vé xung dot veé hiéu lyc 4p dung gitra
céc diéu wéc (ludt méi hon cé hiéu lyc cao hon va ludt chuyén nganh cé
hiéu lwe cao hon ludt chung). Theo quy téc st dung quyén thuan loi hon,
quy dinh nao thuan lgi hon dwoc ap dung.

V.3.  CONGUOCNEW YORK VA LUAT PHAP QUOC GIA

Lién quan dén moi quan hé gitta Cong wéc New York va luat phap
quéc gia clia nwéc noi viée thi hanh dwoc yéu ciu, phai phéan biét ba
tinh huéng sau day:

- Cong wéc New York va luét phap qudc gia déu c6 quy dinh vé cung
vin dé. Trong trwong hop nay, Cong wéc thay thé ludt phap quéc
gia trong nudc, trir truomg hop ludt phap quéc gia thuin loi hon.
Trong mot s6 trwong hop toa an sé phai tham chiéu dén vin ban
phap luat thi hanh Cong wéc (truwong hop (i) duéi day);

- Cong wéc New York khong c6 quy dinh vé mét van dé nhat dinh.
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Trong trwong hop nay, toa an sé ap dung luat phap qudc gia cta ho
dé bé sung cho Cong wéc New York (trwong hoyp (i) dwéi day);

- Cong wéc New York dan chiéu rd rang dén luat phap qudc gia.
Trong trwomg hop nay, tda 4n phai ap dung luat phap qudc gia &
mirc 6 ma Cong wéc cho phép (truwong hop (iii) dwédi day).

Trwong hop (i) Cong wéc thay thé ludt qudc gia
Trwong hop (ii) Ludt qudc gia bd sung cho Cong wéc
Cong wéc New York khong thiét 1ap co ché thu tuc toan dién cho viéc
cong nhan va cho thi hanh phan quyét nwéc ngoai. Lién quan dén tha
tuc, Cong wée chi quy dinh vé nghia vu chirng minh va céc tai liéu ma
bén yéu ciu phai ndp. Cong wéc khong dé cap dén cac van dé khac vé
thu tuc t8 tung.

biéu III quy dinh rang cac Qudc gia thanh vién sé cong nhan va cho
thi hanh phan quyét trong tai theo céc quy tic vé thi tuc cia Qudc gia
noi phan quyét dwoc yéu ciu thi hanh. Vi vay, thi tuc cong nhan va cho
thi hanh phéan quyét nwéc ngoai chiu sy diéu chinh ctia ludt phap trong
nwdc, trir cdc van dé vé nghia vu chitng minh va cdc tai liéu phai nop
(tham khao Chuwong III).

Do chwa dwoc quy dinh day du, nhitng vin dé thi tuc sau day chiu
su diéu chinh ctia ludt phéap quéc gia:

- Thoi han ndp yéu cau cong nhidn hodc cho thi hanh;

- Co quan c6 thidm quyén cong nhin hodc cho thi hanh phan quyét;

- MAu don yéu cau;

- Céch thitc tién hanh thu tuc t6 tung;

- Cacbién phap phan d6i quyét dinh cho phép hodc tir chdi cong nhan
lanh su;

28 Huwéng dn ctia ICCA vé dién giai cong wéc New York



CONG UGC NEW YORK TRONG VAI TRO CONG CU PHAP LUAT QUOC TE

- Kha ning ap dung bién phap bt trir hodc phan t6 ddi véi phan
quyét.

C6 thé c6 van d@ phat sinh néu mét Qudc gia ddt ra cc yéu cau tw phap
nghiém ngat vé thim quyén d€ chip nhin viéc toa an cia Qudc gia d6
c6 thim quyeén quyét dinh vé mot yéu ciu cho thi hanh. Phu hop véi
muc dich ctia Cong wéc va khuynh huéng ting ho cho thi hanh, sy ton
tai clia tai san & lanh thé clia Quéc gia thi hanh 1a du d€ tao ra thim
quyeén cho muc dich thi hanh. Mic dut vy, mot s6 tdoa an Hoa Ky nhét
dinh yéu cau phai ¢6 thdm quyén chung d6i véi bi don va bén phai thi
hanh phan quyét.

Trwomg hoyp (iii) Cong woc tham chiéu vo rang dén ludt phip quéc gia
Nhirng quy dinh nhit dinh ctia Cong wéc New York tham chiéu rd rang
dén luat phap qudc gia. Vi dy, treong hop tai Biéu I (lién quan dén bao
lru thwong mai), Biéu III (lién quan dén thi tuc cong nhan va cho thi
hanh) va Diéu V (cin ct nhit dinh cho viéc khong cho thi hanh din
chiéu dén luit phap qudc gia). Day khong hin 1a luat phap cia Qudc
gia noi c6 yéu cau cong nhin va cho thi hanh ma 1a luét phap cia Quéc
gia noi phan quyét duoc tuyén.

VI.  HAU QUA CUA VIEC KHONG AP DUNG CONG UOC
NEW YORK

Viéc khong ap dung hodc dp dung khong chinh xac Cong wéc New
York vé nguyén tic sé lam phat sinh trach nhiém qudc t& cia Qudc gia
vi pham. Viéc vi pham nghia vu Qudc gia theo Cong wéc (tham khao
Chuong nay tai muc VL1) trong nhitng tinh huéng nhit dinh cting c6
thé cdu thanh viéc vi pham mét diéu wéc song phwong hodc da phurong
(tham khao Chwong nay, muc V1.2). Trong bat ky trwong hop nao, phan
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quyét sé khong bi anh hwéng béi cac vi pham (tham khdo Chuong nay,
muc VI.3).

VL1. VIPHAM CONG UGC NEW YORK

Mic du Cong wéc New York khong c6 diéu khoan giai quyét tranh
chdp, Cong wéc New York 1a mét ditu wéc quéc té dit ra nghia vu cho
céc Qudc gia thanh vién theo lut phap quéc té.

Nhu da giai thich trén dy, cac Quéc gia thanh vién da cam két cong
nhén va cho thi hanh phan quyét trong tai nwéc ngoai va cong nhan
thoa thuin trong tai. Khi mét bén yéu ciu cho thi hanh va/hodc cong
nhin mot phan quyét hodc mét thoa thuén trong tai thudc pham vi cia
Cong wéc, Qudc gia thanh vién phai ap dung Cong wéc New York.
Qudc gia d6 khong dwoc ap dit cac quy tic vé thi tuc va cac diu kién
veé ndi dung nghiém ngat hon khi cong nhan va cho thi hanh; va trong
treong hop Cong wéc khong c6 quy dinh vé mot vin dé thi tuc, Quéc
gia d6 khong dwgc ap dit nhitng diéu kién vé tha tuc ha khic hon so
véinhitng quy dinh diéu chinh phan quyét trong nwéc.

Trong pham vi cdc Qudc gia thanh vién, co quan chinh chiu trach
nhiém 4p dung Cong wérc New York 1a cac toa an. Trong luat phép quéc
té, hanh dong cta cac tda an dwoc coi 1a hanh déng cia chinh Qudéc gia
d6. Vi vay, néu moét toa an khong ap dung Cong wéc, 4p dung sai hodc
tim nhitng Iy do dang ngd d€ tir chdi cong nhin hodc cho thi hanh ma
khong dwoc quy dinh trong Cong wéc, Quoc gia d6 sé phai chiu trach
nhiém quéc té.

Ngay khi thong bao vé Cong wéc c6 hiéu luc d6i véi mot Qudc gia
thanh vién, trdch nhiém ctia qudc gia d6 sé mang tinh rang budc & muc
d6 quoc té bat ké qudc gia d6 c6 ban hanh phap luit dé thi hanh Cong
wée mot cach phit hop hay liéu Cong wée c6 dwoce cong b6 hay néi cach
khéc, dwgc ban hanh theo quy tic ndi dia hay khong. Vi vay, trong
treong hop viéc toan van Cong wéc chwra dwoce cong b trong cong bao
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khong lam thay d6i nghia vu ctia Quéc gia d6 trong viéc tuan thi Cong
wéc theo ludt phap quéc té.

VIL.2. VIPHAM HIEP DINH DAU TU

Ty thudc vao hoan cénh, viéc vi pham nghia vu cong nhéan va cho thi
hanh thoa thudn va phan quyét trong tai c6 thé lam phat sinh mot vi
pham mét diéu wéc khac. Treong hop nay co thé xay ra déi véi Cong
wéc vé Nhan quyén ctia Chau Au, dic biét 1a Quy ché du tién ctia Cong
wéc nay, va nhu dién bién gan day cho thiy, vi cac hiép dinh dau tw.
Thong qua hiép dinh dau tu, cac Quéc gia bao ddm véinha dau tw nuwde
ngoai, ngoai nhitng bién phap bao ho khac, ring ho sé dwoc d6i xt cong
bing va khach quan va sé& khong chiu quy dinh vé sung cong (trir khi
théa man mot s6 diéu kién cu thé). Hai quyét dinh gan day lién quan
dén céac vu kién trong tai ddi v6i hiép dinh dau tw cho rang mot Qudc
gia da vi pham nghia vu theo hiép dinh dau tv song phuwong vi tda an
clia quéc gia d6 khong cong nhan mot thoa thudn trong tai c6 hiéu luc.®

VI3. PHAN QUYET KHONG Bl ANH HUONG

Mo6t phén quyét khong bi anh hudng boi viéc mét Qudc gia tir chéi cho
thi hanh hodc céng nhan phan quyét doé trén co s¢ vi pham Céng wéc
New York. Quyét dinh ctia Quéc gia d6 chi c6 hiéu luc trong pham vi
lanh thé cia Qudc gia d6. Do d6 Bén thing vin c6 quyén dwa vao phan
quyét va yéu ciu cho thi hanh & cac Quoéc gia khéc.

8  Saipem SpA véi Bangladesh, Trung tam Giai quyét Tranh chip Dau tw Quéc t& (ICSID) vu kién
s6 ARB/05/07 va Salini Costruttori SpA véi Jordan, ICSID vu kién s6 ARB/02/13, c4 hai déu
dwoc cung cp trwc tuyén tai <www.icsid.world bank.org>.
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YEU CAU CHO THI HANH THOA THUAN TRONG TAI

MUC LUC

L GIOT THIEU

1L. PAC DIE’M CO BAN CI’JAA co qHI“z’ POI VO1 THOA THUAN
TRONG TAI TRONG CONG U0C

II.1.  Thoa thuan trong tai dwoc coi la c6 hiéu luc

II.2. Céc bén tham gia thoa thuan trong tai cé hiéu lyc phai khéi kién
ra trong tai

I1.3. Lam thé nao d€ yéu cu cac bén "khai kién'" ra trong tai

I14. Khong Duong nhién chuyén tranh chip ra trong tai

VI.  NHUNG NGUYEN TAC PUQ'C CHAP THUAN CHUNG

IMI.1. Trong tai vién c6 thdm quyén tw quyét dinh thim quyén cua
chinh minh

III.2.  Pham vi xem xét lai clia toa an d6i véi cdc phan déi vé thdm
quyén ctia hoi déng trong tai

II1.3.  Diéu khodan trong tai thwong khong bi danh huwdng néu Hop dong
chinh v6 hiéu

II14. Thoihan ndp don yéu ciu chuyén vu viéc téi trong tai trong qué
trinh t8 tung tda an

IL5. Khong can xem xét thu tuc t§ tung trong tai dang dong thoi dién ra

.  CHI DAN CHO PIEU II

IV.1. Théa thudn trong taicé thudéc pham vi cia Cong wéc khong?

IV.2. Théa thuin trong tai c6 can dwgc ching minh bang vdn ban

khong?

IV.2.1. Cosély luan
IV.2.2. Thuc tién

(i) Ditu khoan trong tai thudc mot vin ban dwgc dan chiéu
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Iv.3.1.
Iv.3.2.

(i)
(i)

Iv4.
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trong hop dong chinh (vdn dé "dwa vao bangdan chiéu ")
biéu khoan trong tai trong hop déng khong dwoc ky nhung
sau do6 dwoc tat ca cac bén thuc hién theo cac diéu khoan
cla van ban d6

» DPeé nghi giao két hop dong dwoc giti cung véi didu khoan
trong tai va da dwoc xdc nhan. Tuy nhién, viéc xac nhan c6
bao lwu chung hodc céc diéu kién kem theo

» D& nghi giao két hop dong c6 diéu khoan trong tai dwoc
mot bén giri cho bén kia, mdc du khong tra 161 nhung bén
dwoc gtti van thue hién hop dong

(iii) Théa thuln trong tai cé trong céc trao déi lién lac dién ti

Théa thuén trong tai c6 ton tai khong va thoéa thuin d6 c6 hiéu
luc vé ndi dung khong?

Co sé ly luan

Thuc tién

"V6 hiéu"

"Khong c6 hiéu luc"

"Khoéng thue hién dwoc"

* Truwong hop viéc khéi kién ra trong tai la ttty chon

* Trwong hop hop déng quy dinh vé thim quyén cda ca
trong tai cling nhu toa 4n

» Trwong hop cdc quy tic t8 tung trong tai hodc t& chic
trong tai dwoc chi dinh khong chinh xac

» Trwong hop khong c6 bat ky quy dinh nao vé cach chi
dinh trong tai vién ("diéu khoan tréng ")

C6 tranh chip khong; Tranh chip c6 phat sinh tir quan hé phap
1y x4c dinh khong; Liéu c6 phai la quan hé hop déng hay khong,
va Céc Bén c6 y dinh giai quyét tranh chdp cu thé nay bing trong
tai khong?

IV.4.1. Cosély luan

IV.4.2. Thuec tién
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(i) Ngon ngit ctia diéu khodn trong tai c6 nén dwoc giai thich
theo nghia rong khong?
(i) Né&u théa thuin trong tai c6 ngoai 1é d6i véi pham vi clia
thoa thuan trong tai thi sao?
IV.5.  Théa thuan trong tai c6 rang budc cac bén trong tranh chap
truedce toa dn khong?
IV.5.1. Co sély luan
@) Thoéa thuan trong tai chi rang budc cdc bén tham gia théa thuan
do
(ii) Cac bén khong ky két cling c6 thé 1a cac bén tham gia thoa
thudn trong tai
(iii) Lam thé nao dé xac dinh pham vi chi quan cta théa thuin
trong tai
(iv)  Luétap dung dé xac dinh pham vi chil quan cta thod thuan
trong tai
IV.5.2. Thuec tién
(i) Chinh xac thi khi nao bi don c6 quyén khéi kién ra trong tai?
(i) Né&u toa 4n xét thiy bi don khong bi thda thudn trong tai
rang budc thi sao?
IV. 6. Tranh chdp cu thé nay c6 thé giai quyét dwgc bang thé thirc trong
tai khong?
IV. 6.1. Vén dé "C6 Kha ning giai quyét bang trong tai" nghia 1a "c6 thé
gidi quyét bang thé thirc trong tai "
IV.6.2. Luat 4p dung dé xac dinh van dé c6 thé giai quyét bang trong tai
1V.6.3. Thda thuin trong tai qudc té phai tuan thu tiéu chuin théng nhit
vé van dé co thé giai quyét bing trong tai

Iv. TOM TAT
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Nhu giéi thich tai Chwong I, Cong wéc New York nhdm muc dich thic
ddy viéc giai quyét tranh chdp qudc té bing trong tai. D& phuc vu muc
dich d6, vin d@ co ban la ddm béo ring toa 4n cia cic Qudc gia thanh
vién sé cho thi hanh thoéa thuin cta cdc bén vé viéc gidi quyét tranh
chép bing trong tai va phan quyét trong tai twong tng.

Lién quan dén théa thuin trong tai, cdc nha soan thdo da tim cach
bao ddm rdng y dinh ban d4u clia cac bén vé viée gidi quyét tranh chdp
bang trong tai khong bi vo hiéu boi viée don phwong ndp don khai kién
ra tda an. Do d6, cdc nha soan thdo dit ra cac ditu kién ma tda an phai
cdn ¢t vao d6 dé yéu cau céc bén khéi kién ra trong tai, va han ché cac
cdn ctr d€ mot bén tham gia thoa thuin trong tai c6 thé phan déi hiéu
lwc cta théa thuin dé.

Diéu nay dan t&i viée thong qua Piéu 11, c6 ndi dung nhw sau:

"(1) M&i Quéc gia thanh vién s& cong nhan mot thda thuin bing vin
ban theo d6 cac bén cam két dwa ra trong tai gidi quyét moi tranh
chdp da hodc c6 thé phat sinh gitta cac bén tir mét quan hé phap ly
xac dinh, dut1a quan hé hgp déng hay khong, lién quan dén mét d6i
twong c6 kha ning giai quyét dwoc bang trong tai.

(2) Thuat ngit “thod thuin bing vin ban” bao gdm diéu khoan trong
tai trong mot hop déng hodc mot thod thuin trong tai dwoc céc bén
ky két hodc duogc ghi nhén trong thw tin trao d6i.

(3) Toa an ctia mét Qudc gia thanh vién, khi nhan dwgc mot don
khoi kién vé mot van dé ma céc bén da cé thoa thuén theo ndi dung
clia Biéu nay, phai, theo yéu ciu clia mdt bén, yéu ciu cac bén khéi
kién ra trong tai, trir khi Toa an thdy rdng thoa thuin néi trén vo
hiéu, khong van hanh, hodc khong thé thuc hién dwgc."
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Truwéc khi phén quyét dwoc ban hanh, c¢6 nhitng tinh huéng trong
d6 mét toa an c6 thé phai gidi quyét yéu cau tuyén thda thuan trong
tai vo hiéu. Truong hop thwong gdp nhit, nhuw néu tai biéu I1(3), 1a
treong hop ma cac bén da c6 thoa thuan trong tai nhung lai dwa vu
viéc ra toa 4n, va bi don yéu cau toa 4n chuyén vu kién té1i trong tai.
Ngoai ra, c6 thé nép don dé€ yéu ciu tuyén b6 mét thoa thuin trong
tai cu thé c6 hiéu lyc hay vo hiéu. Twong tw nhw vy, toa 4n c6 thé
dwoc yéu cau ban hanh cac 1énh chéng khéi kién ra trong tai hodc
dwgc yéu cau thuc hién cac bién phap dé hd trg thu tuc trong tai -
nhu thuc hién chi dinh mdc dinh mét trong tai vién - va sé bi bén
kia phan d6i véi cin ¢t théa thudn trong tai vo hiéu.

Khi d6i mét véi nhitng tinh huéng nhw vay, tda an phai tuan thi muc

dich ctia Cong wéc va thong 1€ t6t nhat dwoc xay dung & cac quéc gia

thanh vién trong hon ndm muwoi ndm qua.

IL. PAC PIEM CO BAN CUA CO CHE POI VOI THOA THUAN
TRONG TAI TRONG CONG UGC

I1. THOA THUAN TRONG TAI PUGC COI LA CO HIEU LUC

Céac nha soan thao Cong wéc c6 y dinh x6a bé kha nang mét bén trong
thoa thuin trong tai di ngwoc lai cam két vé trong tai va dwa tranh chip
ra tda an Qudc gia. Theo d6, Cong wéc dat ra co ché "ing hé thi hanh",
"ling ho trong tai" dwa trén hiéu luc gia dinh - vé hinh thitc va néi dung
- clia thoa thuén trong tai ("M&i Qudc gia thanh vién sé cong nhdn mot
théa thuin bang van ban..."). Hiéu luc gia dinh nay chi ¢6 thé dwoc dao
nguoc dua trén mot sd lwong han ché cac can ct (... trir khi tdoa an xét
thay thod thudn noi trén vé hiéu, khong con hiéu luc, hodc khong thé thuc
hién dworc'"').

Khuynh huéng ting hé thi hanh dong nghia véi viéc Cong wéc New
York thay thé cho céc quy dinh bat lgi hon clia phédp ludt quéc gia kém.
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Toa an khong dwoc dp dung nhitng yéu cdu nghiém ngit hon theo luét
trong nwéc vé hiéu lyc cla thoa thuén trong tai (vi du yéu ciu diéu
khoan trong tai trong hop dong phai dwoc ky riéng).

Nguoc lai, ngay cang nhiéu cac toa én cho rang biéu I1(2) cho phép
ho ap dung luét trong nuwéc thudn loi hon. Néu ludt phéap ciia Qudc gia
cho phép théa thuin trong tai dwgc thuc hién bang 101 noi, hodc ngam
hiéu, luat nay sé dwoc ap dung. (Tham khao thém Chuwong I, muc V.1.)
Khia canh nay duwoc thao luan trong Chwong nay, tai muc IV.2.

I.2. CAC BEN THAM GIA THOA THUAN TRONG TAI CO HIEU LUC
PHAI KHOT KIEN RA TRONG TAI

Khi toa an xét thiy c6 mot thoa thuin trong tai c6 hiéu luc, theo yéu ciu

clia mot trong cac bén, toa 4n sé yéu cau cac bén khaéi kién ra trong tai

thay vi toa tw gidi quyét. Co ché cho thi hanh théa thuin trong tai nay

duwoc quy dinh tai biéu II(3). V& khia canh nay, Cong wéc khong cho

phép toa an dwoc quyén tw quyét dinh.

I.3. LAM THE NAO PE YEU CAU CAC BEN “KHOT KIEN” RA TRONG
TAI

"Chuyén tranh chip clia cac bén dén trong tai" c6 y nghia nhuw viéc dinh
chi thi tuc t6 tung tda an dé cho viée gidi quyét tranh chip & trong tai
hodc bac don vi khong dt thdm quyeén, theo luit trong tai quéc gia hodc
lut t6 tung.

II.4. KHONG DUONG NHIEN CHUYEN TRANH CHAP RA TRONG TAI

Toa 4n sé yéu cau cac bén khai kién ra trong tai "theo yéu cdu cia mot
trong cdc bén", tirc 1a toa an khong thé ty cht dong thuc hién diéu nay.

.  NHONG NGUYEN TAC PUQ'C CHAP THUAN CHUNG
Cong wéc khong khiang dinh dat khoat nguyén tic "tw xem xét thim
quyén" (competence - competence), hay viéc tda an chi dwoc ra soat
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mét cdch han ché thoa thuin trong tai & giai doan trwéc trong tai, hay
nguyén tic vé tinh doc 14p cta thoa thuén trong tai. Tuy nhién, muc tiéu
va muc dich ctia Cong wéc sé dwoc thye hién t6t hon néu nhitng nguyén
tac nay thuc sy dwgc tuan thu.

II.1. TRONG TAI VIEN CO THAM QUYEN TU QUYET PINH THAM
QUYEN CUA CHINH MINH

Nguyén tic "tw xem xét thdm quyén ", (d6i khi ciing dwoc goi la
Kompetenz-Kompetenz) cho phép trong tai vién xem xét nhitng phan d6i
veé thim quyeén xét xt cia chinh minh va tham chi dwa ra két luin rdng
ho khong di thdm quyén.

Quyén nay thuc sy quan trong néu trong tai vién thuyc hién nhiém vu
clia minh mét cach dung dan. Nhung quyén d6 sé 1a mot tré ngai 1on
d6i v&i qua trinh tién hanh t6 tung trong tai néu mot tranh chip bi guri
trd vé toa an chi vi sy ton tai hodc hiéu lyc ctia thoa thuén trong tai bi
nghi ngo.

Cong wée khong yéu ciu rd rang viée 4p dung nguyeén tic tw quyét dinh
thdm quyén xét x&tr nhungcting khong phai 1a khong dé cap dén van dé
nay. biéu II(3) va V(1) ctia Cong wéc khong cdm viée ca hoi dong trong
tai va toa 4n déu co thé ra phan quyét vé thdm quyén xét xir cia trong
tai vién d6i véi mot tranh chap cu thé. Ngoai ra, cac quy dinh cta Diéu
V(1)(a) va V(1)(c) - vé cong nhén va cho thi hanh phén quyét - ham y
rdng hoi dong trong tai da ra phan quyét cho dit c6 phan d6i vé thim
quyén ctia héi déng trong tai.

III.2. PHAM VI XEM XET LAI CUA TOA AN POI VOI PHAN POI VE
THAM QUYEN CUA HOI PONG TRONG TAI

Nguyeén tic "tu xem xét thdm quyén " da dwgc mot s6 toa an, dic biét &
Hoa Ky, giai thich theo khuynh hwéng tng hé thi hanh ctia Cong wérc.
Vi vy, hoi dong trong tai dwoc wu tién tw quyét dinh thdm quyén cia
chinh minh va viéc tda 4n xem xét thod thuan trong tai dwoc cho la vo
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hiéu, khong con hiéu lyc hodc khong thé thyc hién dwoc chi mang tinh
bé mit (hay so bg) & giai doan dau cla tranh chdp. Nhitng toa 4n nay
chi xét thdy thoa thuén trong tai v6 hiéu trong nhitng truong hop ro
rang.

Theo cach tiép can nay, toa an chi c6 thim quyén xem xét lai day du
quyét dinh ctia hdi dong trong tai vé thim quyeén xét xir khi dwoc yéu
cau cho thi hanh phan quyét trong tai hodc & giai doan hily phan quyét
(Cong woc khong quy dinh trueong hop sau).

Giai thich nay khong phai khong gay tranh cai. Mac du cach giai
thich dwoc mo ta trén day duwong nhw kha hop 1y khi xét vé déi twong
va muc dich ctia Cong wéc, khong c6 quy dinh 16 rang nao trong Cong
wéc ngdn can toa an xem xét toan bo thoa thuan trong tai va dwa ra
quyét dinh chung thim va c6 hiéu luc rang budc cac bén ngay tir giai
doan dau cua tranh chép.

II1.3. PIEU KHOAN TRONG TAI THUONG KHONG Bl ANH HUONG
NEU HOP PONG CHINH VO HIEU

Gén lién véi nguyén tic "tw xem xét thdm quyén" 1a nguyén tac vé tinh
ddc lap cua diéu khoan trong tai d6i véi hop déng chinh (cting dwoc goi
1a "c6 thé tach roi" hodc "tinh tw chi ctia didu khodn trong tai").

Nguyén tic nay ham y rang, trudc tién, hiéu luc ciia hgp dong chinh
veé nguyén tic khong anh hudng dén hiéu luc cia thod thuin trong tai
trong hop déng d6; va thit hai, hgp dong chinh va théa thuan trong tai
c6 thé chiu sw diéu chinh cta cac luat khac nhau.

III.4. THOIHAN NOP DON YEU CAU CHUYEN VU VIEC TOT TRONG TAI
TRONG QUA TRINH TO TUNG TOA AN

Cong wéc khong dat ra thoi han cho viée yéu cau chuyén vu viée dén
trong tai. Liéu c6 phai nép yéu ciu nay trwdc ban y kién dau tién vé ndi
dung tranh chap, hay c6 thé ndp tai bat ky thoi diém nao? Do khong co
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quy dinh vé n¢i dung nay trong Cong woc, cau tra 1oi ndm & luat trong
tai hodc ludt to tung cia qudc gia. Néu mot bén khong dwa ra yéu ciu
mdt cach kip thoi, ¢6 thé coi nhw bén d6 da tir bo quyén dwoc gidi quyét
tranh chdp bing trong tai va théa thuén trong tai khong con hiéu luc.

Phan lém luét phap céc qudc gia déu quy dinh ring viéc chuyén vu
tranh chidp dén trong tai phai dwoc yéu cau trwede khi ndp bat ky ban
tw bdo vé nao vé ndi dung vu tranh chip, nghia 1a, vdo thoi diém bat
ddu t0 tung.

II1.5. KHONG CAN XEM XET THU TUC TO TUNG TRONG TAI PANG
PONG THO1T DIEN RA

Kha ndng chdp nhin yéu cau chuyén tranh chdp dén trong tai va thdm
quyeén cla toa 4n d6i véi vin dé nay phai dwoc quyét dinh bat ké thu
tuc t6 tung trong tai da bat dau hay chwa, trir truomg hop phép luat
trong tai quéc gia c6 quy dinh khac.

Mic dit ditu nay khong dwoc quy dinh tai Cong wéc, nhung phan
16m toa an déu cho ring viéc thuc sy bat dau thu tuc t8 tung trong tai
hay chwa khong phai 1a mét diéu kién d€ yéu cau tda an chuyén tranh
chip dén trong tai.

Iv. CHi DAN CHO PIEU II

Khi dwoc yéu cdu xem xét hiéu lwc cia mét théa thuan trong tai cho

muc dich cta Diéu II cia Cong wéc, tda an can ty dat ra nhitng cau hoi

sau day:

1. Théa thuin trong tai c6 thudc pham vi diéu chinh cia Cong wéc
khong?

2. Théa thuén trong tai c6 dwoc chirmg minh bang van ban khong?

3. Théa thuin trong tai cé ton tai khong va théa thudn dé c6 hiéu luc
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*vé ndi dung khong?

4. Co6 tranh chip khong, tranh chip c6 phét sinh tir quan hé phap ly
xéc dinh, du theo hinh thicc hop dong hay khong, va cac bén c6 y
dinh giai quyét tranh chip cu thé nay bang trong tai?

5. Thoa thuan trong tai c6 rang budc cic bén truéc tdoa an khong?

6. Tranh chdp c6 giai quyét dwoc bing thé thirc trong tai khong?

Cac bén phai dwoc yéu ciu giadi quyét tranh chdp tai trong tai néu cau
tra 16 cho nhirng cau héi trén 1a CO.

IV.l. THOA THUAN TRONG TAI CO THUQC PHAM VI CUA CONG UFOC
KHONG?

D€ mot thoa thuan trong tai dwoc Cong wéc bao vé, théa thuin do6 phai
thudc pham vi diéu chinh ctia Cong wéc (tham khao Chwong I, muc I1.2).

IV.2. THOA THUAN TRONG TAI CO BUQ'C CH’NG MINH BANG VAN
BAN KHONG?

biéu II(1) quy dinh ring thoa thuin trong tai phai "bang vin ban". Yéu
ciu nay dwoc dinh nghia tai Diéu II(2) 1a bao gém "mot didu khoan
trong tai trong mot hop dong hodc mot thoa thudn trong tai dwoc cac
bén ky két hodc dwoc ghi trong thw tin trao d6i."

1V.2.1. Cosé Iy ludn

Viéc cho thi hanh mét théa thuin trong tai khong dwoc tién hanh theo
Cong wéc néu khong dap rng yéu cau vé vin ban tai Diéu IL

Cong woc dit ra mot nguyén tic qudc té€ thdng nhit. Cac nha soan
thao tim cach dat dugc dong thuan vé mét van d& ma luat phap cac
qudc gia da - va van - ¢6 nhitng cach tiép cin khac nhau, bang cach thiét
1ap mot nguyeén tic twong doi tw do va ¢6 hiéu lyc cao hon luét phap
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trong nwéc d6i voi yéu cau vé vin ban.

Do viy, biéu II(2) dat ra tiéu chuin "t6i da" d€ ngin can cac Qudc
gia thanh vién dwa ra yéu cau bg sung hodc khit khe hon theo luit quéc
gia. Vi du vé nhitng yéu cau khat khe hon bao gom yéu ciu thoa thuin
trong tai phai dung kiéu chit hodc kich thwéc chir cuy thé, dwoc cong
chitng hodc dwoc ky riéng, v.v...

Ngoai viéc thiét 14p tiéu chuin t6i da, Diéu II(2) tirng dwoc giai
thich la ap dat yéu cu qudc t€ t6i thi€u, theo d6 cac toa an khong dwoc
phép yéu cau thdp hon mic théa thudn bing vin ban nhw quy dinh
ctia Cong wéc. Tuy nhién, ngay nay diéu nay khong con dwoc hiéu
nhu vay nita.

Theo tip quan thwong mai qudc té hién hanh, Diéu II(2) ngay cang
dwoc hiéu 1a khong can tré cac Quéc gia thanh vién ap dung nhiing tiéu
chuin it chit ché hon.

Cach hiéu nhw vay dwoc bBiéu VII(1) Gng ho:

"[CJac quy dinh ctia Cong wéc nay khong ... twée cla bat ky bén lién
quan nao quyén bén do6 co6 thé st dung phan quyét trong tai theo
céch va giéi han dwoc ludt phap hodc cac didu wéce ciia quéc gia noi
phan quyét dwoc yéu ciu thi hanh cho phép."

biéu khoan nay nham cho phép viéc 4p dung bit ky quy dinh nao cia
quéc gia hodc quéc té€ thuan lgi hon cho bit ky bén c6 quyén loi lién
quan nao. Mic du Piéu VII(1) dwgc thong qua dé ap dung cho viéc thi
hanh phan quyét trong tai, c6 thé ghi nhan xu huéng twong ty ciing ap
dung d6i voi thod thuin trong tai (tham khao Biéu VII(1), Chuong I,
muc V.1).

Tuy nhién, cach tiép can nay khong dwoc chdp nhin rong rai. Nhiéu
toa an tim cach dap Gng yéu cau hién dai ctia thwong mai quéc té khong

Huwéng dan ctia ICCA veé dién giai cong wéc New York 43



CHUONG I

phéi bing cach bd qua toan by Diéu I1(2) ma thay vao d6 giai thich quy
dinh nay theo cach rong hon - sén sang chip nhan rang c6 théa thuin
bing vin ban - hodc giai thich theo cach diéu nay chi thiét 1lap mot s vi
du veé thé nao 1a théa thuin "bing van ban" trong pham vi y nghia ciia
Pigu I1(1).

C4 hai céch tiép can nay déu dwoc Uy ban Lién hop qudc vé Luat
Thwong mai Qudc té (UNCITRAL) tén thanh trong Khuyén nghi ctia Uy
ban ngay 7 thang 7 nam 2006 (tham khdo Phu luc III). UNCITRAL
khuyén nghj riang

"diéu II, doan 2, ctia [Cong wéc] dwoc dp dung trén co sé thira nhin
rang cac trwdmg hop dwge mo ta trong doan nay chwa phai 1a day
dﬁ!l

"diéu VII, doan 1 cta [Cong wéc] nén dwoc ap dung dé€ cho phép bit
ky bén c6 lién quan nao duwoc st dung cac quyén bén do co thé co,
theo luét phap hodc diéu wéc cla qudc gia noi thod thuin trong tai
dwoc yéu cau thi hanh, d€ yéu ciu cong nhin hiéu lyc ctia théa thudn
trong tai'".

IV.2.2. Thuc tién

Nhuw da dé cap trén day, c6 mét khuynh hwéng phé bién trong viéc 4p
dung yéu ciu "bing vin ban" theo Cong wéc mot cach tw do, theo céch
tiép cin tng ho thi hanh va tp quan quéc té€ hién hanh khi cac hop
dong dwoc ky két bang nhiéu hinh thirc khac nhau. Céch tiép cén thiéu
linh hoat d8i v6i yéu ciu “bing van ban” ciia Cong wéc c6 thé mau
thuin véi nhitng tap quan kinh doanh phé bién hién nay ciing nhuw trai
voi khuynh hwéng ing ho cho thi hanh ctia Cong wérc.

Thuyec tién trong linh vuc nay cho thdy cac toa an dwong nhu tuan

44 Huwéng dan ctia ICCA vé dién giai cong wéc New York



YEU CAU CHO THI HANH THO A THUAN TRONG TAI

thi mot nguyén tic mang tinh dinh hwéng rang thoa thuan trong tai sé
c6 hiéu luc khi c6 thé khing dinh hop 1y ring dé nghi giai quyét tranh
chép bing trong tai - bing van ban - da dwoc chip thuan (hay néi cach
khac la da c6 "sw ddng thuan"). Sy chdp thudn nay c6 thé dwoc dién dat
bang nhiéu cach va phai cu thé.

R6 rang thod thuén trong tai dwgc ca hai bén ky hodc diéu khoan
trong tai trong mot hop déng da ky dép tng duwogc yéu cdu vé vin ban.
Khong can phai c6 chit ky riéng cho diéu khoan trong tai.

Ngoai ra, theo Diéu II(2), théa thuin trong tai trong cac thu tin trao
d6i hodc phuwong tién lién lac twong tw ciing dap ing yéu cau vé vin
ban. Trong trwdng hop nay, va nguwoc véi phan dau tién ctia biéu I1(2)
- nhic dén "diéu khodn trong tai trong hop dong hodc thoa thuin trong
tai, dwogc cac bén ky" - khong c6 yéu ciu thuw tin phai dwoc ky.

Cho dit ¢6 nhitng tinh hudng rd rang nhw vy, van c6 nhirng béi
canh ma hiéu lyc vé hinh thic cla théa thuin trong tai c6 thé bi phan
doi. Mot s6 tinh huéng thwong gdp bao gom:

@) Diéu khodn trong tai thudc mét vin bdn dwoc dén chiéu trong hop
dong chinh (vdn dé "dwa vio bang dan chiéu")

Trén thyc t€, treong hop hop dong chinh tham chiéu dén diéu khoan

va diéu kién miu hodc miu hgp dongkhac, trong d6 c6 thé c6 diéu

khodan trong tai rit phd bién.

Cong wéc khong dé cap dén véin dé nay. Khong c6 chi dan rd rang
ve viéc lidu didu khodn trong tai dwgc dwa vao bang cach tham chiéu
6 tudn thi yéu cau chinh thicc dwgc quy dinh tai Diéu II hay khong.

Gidi phap cho vin d& nay nén mang tinh cu thé cho tirng trwong
hop. Bén canh viéc xem xét hoan canh ctia cac bén- vi du "thwong nhan
c6 kinh nghiém - va tip quén cta tirng nganh cu thé, nhimng trwomg hop
ma védn ban chinh tham chiéu r6 rang dén diéu khodn trong tai trong
diéu khoan va diéu kién miu s& dé dwoc xem la tuan thi yéu cau vé
hinh thirc theo quy dinh tai Diéu II ctia Céng wéc hon so v6i nhitng
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trwong hop trong d6 hop dong chinh don gian chi dé cap dén viéc ap
dung mdt mau hop dong ma khong c6 dan chiéu 1o rang dén diéu
khodn trong tai.

Tiéu chi dé€ xac dinh hiéu luc vé hinh thitc ctia théa thuén trong tai
nén bao gom viéc thong bao cho bén kia vé tai liéu dwoc tham chiéu c6
diéu khoan trong tai ma bén d6 c6 phan d6i trudc hodc tai thoi diém ky
két hodc tham gia hgp ddng. Néu cung cdp dwgc bang chimg vé viéc
céc bén da nhin thire dwoc hodc 1€ ra da phai nhin thie dwoc veé sy ton
tai clia thdéa thuin trong tai dwoc tham chiéu, toa 4n thuwong cé xu
hwéng cong nhén hiéu lwc vé hinh thirc ctia thoa thuin trong tai.

Vi du, diéu khoan trong tai c6 thé dwoc coi 1a da dwoc chip nhan
khi dwoc dwa vao ho so ddu thau dwoc tham chiéu dén trong céc diéu
khoan va diéu kién miu,! hodc trong diéu khoan va diéu kién mau dwogc
tham chiéu trong don mua hang - mién 1a cac diéu khoan va diéu kién
d6 da duoc dinh kem hodc cdu thanh mét phin cia don mua hang.2

Cac toa an c6 quan diém kha khac nhau veé viéc liéu tham chiéu dén
mot van don theo hop dong thué tau c6 diéu khoan trong tai c6 day du
hay khong. Trong treong hop nay ciing vay, tiéu chi dwoc khuyén nghi
la liéu céc bén da hodc 1é ra da phai nhan thirc dwoc vé thoa thudn trong
tai hay khong. Néu van don dé cép cu thé dén diéu khoan trong tai
trong hop dong thué tau, diéu nay thuong dwoc coi 1a day du.? Céc toa
an thuwong it khi sdn sang xem xét mot diéu khoan din chiéu chung dén
hop dong thué tau 1a ddy da.4 Hon nita, vin don chi din chiéu dén hop

1 Phdp: Cour d'Appel, Paris, 26/03/1991 (Comité Populaire de la Municipalité d' El Mergeb véi Société
Dalico Contractors) Revue de I' Arbitrage 1991, p. 456.

2 Hoa Ky: Toa én Khu vuc Hoa Ky, Khu vuec Tay Washington, 19/05/2000 (Richard Bothell va
Justin Bothell/Atlas véi Hitachi, et al., 19/05/2000, 97 F.Supp.2d. 939 (W.D. Nién giam Trong
tai Thuwong mai XXVI (2001) tr. 939-948 (Hoa Ky 342).

3 Tdy Ban Nha: Audencia Territorial, Barcelona, 9/04 /1987 (Khdng néu 16 tén cic bén) 5 Revista
de la Corte Espafiola de Arbitraje (1988-1989); Nién giam Trong tai Thwong mai XXI (1996)
tr 671-672 (Tdy Ban Nha 25).

4 Hoa Ky: Toa éan Khu vuc Hoa Ky, Khu vie Nam New York, 18/08/1977 (Coastal States
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doéng thué tau c6 diéu khoan trong tai c6 thé khong cdu thanh chip
thuén ctia bén c6 quyén nhin hang veé viéc giai quyét tranh chip c6 thé
phét sinh bang trong tai, khi hgp dong thué tau chwa dwgc thong bao
cho nguoi c6 quyén nhin hang .
(ii) Diéu khodn trong tai trong hop dong khong dwoc ki nhung sau do
dworc tdt cd cdc bén thwe hién theo diing cdc diéu khodn cia vin
bdn do

O day, viéc dong ¥ gidi quyét tranh chip bing trong tai dwoc thiét 1ap
trong b6i canh cla vy tranh chip vi khong thé vach ra ranh giéi ro rang,.
o Dé nghi giao két hop dong dwoc gii cing véi diéu khodn trong tai va di

dwoc xdc nhdn. Tuy nhién, viéc xdc nhdn c6 bao gom cdc bdo luu chung

hodc cic diéu kién kém theo
O day can c6 sy phan biét gitta viéc chap nhan d& nghi giao két hop
dbéng va dé nghi giao két mai. Sé 1a an toan & mirc hop 1y khi gid dinh
rdng thda thuln trong tai c6 thé dwgc chdp thuin mién la théa thuin do6
khong bi phan d6i mét cach ré rang. Pitu d6 c6 nghia 1a nhitrng han ché
chung thwong khong anh huéng dén thoa thuan trong tai. Twong tu
nhu vy, bt ky diéu kién kem theo nao c6 kha nidng dwoc ap dung (vi
du: nhitng quy dinh nhw "xac nhan nay phu thudc vao chi tiét") cting sé
khong anh huwdéng dén diéu khoan trong tai la diéu khoan c¢6 thé dwoc
coi nhw da dwgc chip thuin mot cach chic chan.6

Trading, Inc. véi Zenith Navigation SA va Sea King Corporation) Nién giam Trong tai Thwong
mai IV (1979) tr 329-331 (Hoa Ky 19) va Toa an Khu vuc Hoa Ky, Khu vuc Bic Georgia,
Atlanta Division, 3/0472007 (Interested Underwriters at Lloyd's va Thai Tokai véi M/T SAN
SEBASTIAN va Oilmar Co. Ltd.) 508 F.Supp.2d (N.D. GA. 2007) tr 1243; Nién giam Trong tai
Thuwong mai XXXIII (2008) tr 935-943 (US no. 619);
Philippine: Toa an T6i cao clia Nwéc Cong hoa Philippines, Second Division, 26/04/1990
(National Union Fire Insurance Company of Pittsburgh véi Stolt-Nielsen Philippines, Inc.) Nién
giam Trong tai Thwong mai XXVII (2002) tr 524-527 (Philippines 1).

5  Phdp: Cour de Cassation, 29/11/1994, s6 92-14920.

6  Hoa Ky: Toa Phuc thdm Hoa Ky, Ving 2, 15/02/2001 (US Titan Inc. véi Guangzhou ZhenHua
Shipping Co.) 241 F.3d (Vung 2, 2001) tr 135; Nién giam Trong tai Thuwong mai XXVI (2001) tr
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« Dé nghi gino két hop dong ¢ diéu khodn trong tai dwoc mot bén givi cho
bén kia, mdc dii khong trd lod nhung bén dwoc Qiki vén thwe hién hop
dong

Tinh hu6ng nay dit ra vin dé chip thuin ngdm dé6i véi viée giadi quyét

bing trong tai hodc "trong tai ngdm dinh". Hoat dong kinh t& thuong

xuyén duwoc thye hién trén co sé cac van ban tom tat nhw don mua hang
hodc don dit hang ma khong doi héi c6 trd 161 bang van ban tir bén kia.

V@ nguyén tic, chip thuin ngim sé khong dap tng yéu ciu vé vin
ban theo Cong wéc va mot s6 toa an da chip thuin quan diém nay.” Tuy
nhién, véi cach hiéu ring Cong wéc nd luc dé hoa hop véi tip quan
thwong mai qudc t&, mdt s6 toa dn c6 quan diém rang viéc chip thuin
ngam trong don dit hang bang van ban (nghia la thong qua thyc hién
cac nghia vu hop d6ng? hodc ap dung cac tdp quan thwong mai cho
phép ngam ky két thoa thuan trong tai)®° nén dugc coi la thda man theo
muc dich ciia Diéu I1(2).

N&m 2006, UNCITRAL stra d6i Diéu 7 (Binh nghia va hinh thirc thoa
thuln trong tai) cia Luat Mau vé Trong tai Thwong mai Qudc té (tham
khao Phu luc II), quy dinh hai Phwong 4n. Phwong 4n I dwa ra dinh
nghia linh hoat vé théa thuin bing van ban:

"Piéu 7(3). Thoa thudn trong tai l1a van ban néu ndi dung ctia thoa
thuan dwgc ghi nhan bang b4t ky hinh thitc nao, du théa thuén trong
tai hodc hop déng dwgc théa thuin bing 11 néi, ngdm hiéu, hodc

1052-1065 (Hoa Ky 354);

7 Xem, vi du Ditc: Oberlandesgericht, Frankfurt am Main, 26/06/2006 (Nha sdn xudt véi Bén
mua) THR 2007 pp. 42-44; Nién giam Trong tai Thwong mai XXXII (2007) tr 351-357 (Dirc 103).

8  Hoa Ky: Toa an Khu vire Hoa Ky, Khu vire Nam New York, 6/08/1997 (Kahn Lucas Lancaster,
Inc. véi Lark International Ltd.) Nién giam Trong tai Thwong mai XXIII (1998) pp. 1029-1037
(US no. 257).

9  Dikc: Bundesgerichtshof, 3/12/1992 (Bén mua véi Bén bin) Nién giam Trong tai Thwong mai
XX (1995) tr 666-670 (Ditc 42).
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bang phwong thirc khac.”

Dinh nghia nay cong nhan viéc ghi nhan "néi dung" cta thoéa thuan
"bang bit ky hinh thirc nao" twong dwong véi vin ban theo truyén
théng. Hinh thitc bing van ban van can thiét.

Phwong an I loai bé yéu ciu vé van ban.

Mic du khong c6 anh hwéng truc tiép dén Cong wéc New York,
nhing swra d6i nay 1a mot ddu hiéu vé xu huéng tw do dién gidi cac yéu
ciu ctia Cong wéc.

Ngoaira, UNCITRAL khuyén nghi ap dung Biéu I1(2) ctia Cong wéc
New York trén co s& "thira nhan ring cac trudng hop dwge mo ta tai
diéu nay chwa phai la day du" (tham khdo Chwong nay, phan IV.2.1.
trén day va Phu luc II).

(iii) Théa thudn trong tai cd trong cdc trao ddi lién lac dién tir

Ngon ngir ctia Diu [1(2) nhdm bao ham cac phwong tién thong tin lién
lac t6n tai vao nam 1958. Didu nay c6 thé dwgc hiu mét cach hop ly
bao gom cac phuwong tién lién lac hién dai twong dwong ngay nay. Tiéu
chi can dat dwoc la phai c6 ghi nhan bing van ban vé thoéa thuan trong
tai. Moi phuong tién lién lac ddp tng tiéu chi nay nén dwoc coi 1a tuan
thu v6i Diéu I1(2), bao gbm fax va email.

Lién quan dén email, cach tiép cin bao thi cho rdng hinh thic vin
ban theo Cong wéc sé dwoc dap tng voi diéu kién 1a chit ky dién tw
phai dang tin cay hoic cac trao d6i dién tir thyc t& c6 thé dwoc ching
minh théng qua nhitng phwong thirc dang tin cdy khac. Pay 1a cach
ti€p cn dwgc UNCITRAL tan thanh vao 1an stra d6i Luit Miu ndm
2006 (tham khao Phu luc III).
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IV.3. THOA THUAN TRONG TAI CO TON TAI KHONG VA THOA THUAN
PO CO HIEU LY'C VE NOI DUNG KHONG?
Nhuw bét ky hop dong nao khéc, thoa thudn trong tai phai tuan thu
nguyeén tic hiéu lwc vé hinh thitc va ndi dung. Didu nay da dwgc goi y
tom tat tai Ditu I[(3) ring tda 4n phai tuan tha yéu ciu chuyén vu kién
sang trong tai trir truong hop toa an xét thy thoa thudn trong tai "vo
hiéu, khong con hiéu lyc hodc khong thé thuc hién dwoc".
Nhu da dé cip trén day, cin nh¢ ring théa thuén trong tai thudc

pham vi cia Cong wéc dwoc coi la cé hiéu luc.

1V.3.1. Cosé Iy ludn

Mic du Pigu V(1)(a) dé cap ngay tai phan diu tién cla diéu nay ring
luét diéu chinh théa thuin trong tai clia cac bén la luat diéu chinh hiéu
lyc cla thoa thuln trong tai (tham khao Chwong III), trén thuc té céc
bén it khi chon trwéc luat diéu chinh hiéu lwc hinh thirc va hiéu luc noi
dung cta thod thuan trong tai. Do vay, viéc xac dinh nay sé do toa an
dwoc yéu ciu xem xét phan d6i vé hiéu lwc d6 thuc hién. C6 moét s6 giai
phéap nhung mét vai giai phap hay dwoc ap dung nhat 1a (nhw dé cap
trong Cong wéc) lut cia dia di€m gidi quyét tranh chip bang trong tai,
c6 thé & mot qudc gia khac véi toa &n (Diu V(1)(a) nguyen tic hai, bing
cach ap dung twong tw), ludt phdp ctia nwéc noi tién hanh khdi kién hodc
luat diéu chinh hgp déng chung. Mot s6 quoc gia cting chap thuin hiéu
lyc ctia théa thudn trong tai ma khong tham chiéu dén bat ky luat qudc
gia nao ma thay vao d6 chi tham chiéu dén muc dich chung ctia cac bén.
No6i chung, ly do co ban déng sau viéc lva chon luat diéu chinh ndi dung
thoa thudn trong tai la d€ chon ludt c6 lgi hon khi xem xét hiéu luc cia
thoa thuan trong tai.l0

10 Sw hinh thanh cach tiép can nay dwoc quy dinh tai Diéu 178(2) ctia Pao luit Tu phap qudc
té Thuy Si, c6 quy dinh nhu sau:
" Vé noi dung, thoa thuan trong tai sé c6 hiéu luc néu tuan thii véi cac yéu cau cia ludt dwoc
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1V.3.2. Thuc tién

Cum tir "vo hiéu, khong con hiéu luc hodc khong thé thuwc hién dwoc"
khong dwoc cac nha soan théo dé cip. Phan trinh bay dwéi day nham
giai thich y nghia cho nhitng thuat ngit nay.

@) "V6 hiéu"

Ngoai 1 "vo hiéu" c6 thé dwoc gidi thich la cac truomg hop trong do
théa thudn trong tai chiu dnh hudng cla tinh trang mat hiéu luc ngay
tir ban dau. Vi du phé bién vé céc lap ludn phan d6i thudc nhom nay
bao gdm gian 1an hodc héi 19, cudng ép, pham phép hodc sai lam. Céc
sai sot trong qua trinh thanh cda thda thuén trong tai nhw khong du
ning luc hodc thdm quyén cling thuéc nhém nay (tham khao thém
Chuong ITI, muc IV.1, bBiéu V(1)(a) khong dt ndng luc).

Néu toa an chip thuan nguyén tic tinh doc 1ap cta théa thuén trong
tai (tham khao Chuong nay, phan I11.3), chi ¢6 sw v higu cta thda thudn
trong tai, chir khong phai sw vo hiéu ctia hop dong chinh méi ngén can
toa an khong yéu cau cac bén khaoi kién ra trong tai. Vi dy, hop dong
c6 ndi dung 1a chia sé thi trwomg da vi pham nguyén tic canh tranh bj
coi la bat hop phap. Tuy nhién, sy bat hop phap d6 khong anh huéng
dén viéc dong vy gidi quyét cac tranh chip lién quan bang trong tai theo
dung diéu khoan trong tai trong hop dong.

(if) "Khéng con hiéu lyc"
Théa thuén trong tai khong con hiéu luc theo Diéu II(3) 1a théa thuin
trong tai da tirng c6 hiéu lyc nhung hiéu luc d6 da khong con.

Ngoai 1é "khong con hiéu luc" thuong bao gom céc truong hop tir choi

céc bén lwa chon hodc luat diéu chinh déi twong tranh chdp va, dac biét, luat ap dung cho
hop d6ng chinh, hodc ludt Thuy Si."
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quyén, hiy, khong thira nhin hodc chdm dit thoa thuin trong tai.
Twong tw nhw vay, théa thudn trong tai cling nén dwoc coi la khong con
hiéu lyc néu cung mot tranh chdp gitta cting cac bén da dwgc tda an
hodc héi déng trong tai quyét dinh (vdn dé da dwoc phin quyét ma khong
thé bi xem xét lai ldn nikta hay nguyén tdc khong ldp lai).

(ii) "Khéng thé thuc hién duoc"
Lap luan phan d6i nay bao gom cac trwomg hop trong tai khong thé tién
hanh dwoc do céc can tré vé vat l}; hodc phap ly.

Cén tror vé vat ly d6i véi t6 tung trong tai chi bao gom rét it tinh
huéng nhw treong hop trong tai vién co tén trong thoa thuidn trong tai
chét hodc trong tai vién tir chéi viéc chi dinh, khi viéc thay thé trong tai
vién da bi céc bén loai trir rd rang. Tuy thudc vao quy dinh cu thé cia
luét ap dung, nhitng trudmg hop nay c6 thé din téi viéc khong thé thuc
hién thod thuén trong tai.

Thuwong xuyén hon, cac diéu khodn trong tai cling ¢6 thé dwoc soan
thao v&i nhigu sai s6t dén nbi chinh diéu khodn d6 lai can tré vé phap
ly viéc bt ddu thu tuc t8 tung trong tai. Nhirng didu khoan nay thuong
dugc goi la "diéu khoan 16i". N6i mot cach chit ché, nhitng théa thun
trong tai d6 thuc ra vo hiéu va can ctr nay thwong dwoc néu tai toa an.
Nhirng diéu khoan d6 can dwoc giai thich theo luét diéu chinh hiéu luc
veé hinh thitc va n6i dung ctia théa thuin trong tai.

Nhitng treong hop sau day thuong gip trén thuc té.

»  Trwong hop viéc khéi kién ra trong tai la tiy chon

Mot s6 thoa thuén trong tai quy dinh rdng cac bén "c6 thé" hodc "dwoc
phép" giai quyét tranh chip bang trong tai. Nhirng tr ngit khong mang
tinh bat budc nhw vay khién cho viéc cac bén c6 dw dinh gidi quyét tranh
chép bing trong tai hay khong tré nén khong rd rang.

Tuy nhién, nhitng diéu khoan trong tai nhw vy vin nén dwoc chdp
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thun, phu hop véi nguyén tic giai thich chung theo d6 cac diéu khoan
hop dong sé dwoc giai thich sao cho moi ditu khodn déu c6 hiéu luc
thay vi loai bd hiéu lyc cia mét s6 diéu khoan.

«  Trwong hop hop dong quy dinh vé thdm quyén cia cd trong tai ciing nhw
toa dn

Trong nhitng trwdmg hop nay, doi khi c6 thé dung hoa ca hai quy dinh
va chip nhén thda thuin trong tai. D€ dat dwoc difu nay, toa an phai
xac dinh dwoc y dinh thuc sy ctia cac bén. Cu thé, cac bén chi nén dwgc
yéu ciu khéi kién ra trong tai chi khi ho thye sy mudn giai quyét tranh
chdp bang phwong thirc d6 dit ¢6 hay khong két hop véi mot phuwong
thirc giai quyét tranh chdp khac.

Vi dy, Toa an Tdi cao Singapore cho rang mot thoa thuan "khong
thé hiy ngang" vé quyén khoi kién ra toa 4n Singapore , dwa trén mot
ly giai hop ly, khong hén 1a khong thé twong thich véi mot diéu khoan
khéc cta cing hop déng c6 quy dinh vé thim quyén cia trong tai. Toa
an xét thdy cac bén thuce sy ¢6 ¥ dinh giai quyét tranh chip bang trong
tai va viéc tham chiéu dén thdm quyén cua toa an Singapore c6 hiéu luc
song song bing cach xac dinh tda 4n c6 thim quyén giam sét trong tai
(lugt noi gidi quyét tranh chdp bang trong tai).1

Céch gidi thich nhw vay tuan thi nguyén tic chung theo d6 cac diéu
khoan hop dong sé dwoc giai thich theo cach khién cho cac diéu khoan
do6 c6 hiéu luec.

« Trwong hop cic quy tdc t6 tung trong tai hodc té chive trong tai dwoc chi
dinh khéng chinh xdc

Trong mot s6 trwong hop, su thiéu chinh xdc cia mét s6 diéu khoan

khién toda an khong thé xac dinh dwoc t6 chire trong tai ma cac bén da

chon. T6 tung trong tai khong thé tién hanh dwoc va khi d6 tda an phai

11 Singapore: Toa an T6i cao, 12/01/ 2009 (P.T. Tri-M.G. Intra Asia Airlines véi Norse Air Charter
Limited) Nién giam Trong tai Thwong mai XXXIV (2009) tr 758-782 (Singapore 7).
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c6 thdm quyeén giai quyét tranh chdp. Tuy nhién, trong mot s6 trwong
hop khéc, sw thi€u chinh xac c6 thé dwoc gidi quyét biang cach giai thich
diéu khoan d6 mot cach hop ly. Trong nhitng trwong hop khac, toa an
c6 thé sira chita mot diéu khoan 16i bang cach tach riéng nhitng quy
dinh khién cho diéu khoan d6 khong thi hanh dwgc, trong khi van duy
tri thoa thudn du d€ khién trong tai c6 thé van hanh dwoc.

Vi dy, Toa an Khu vuce ctia Khu vuc BPong Wisconsin Hoa Ky da
xem xét mot thoa thuin trong tai c6 quy dinh (theo ban tiéng Anh) ring
tranh chdp sé dwoc gidi quyét bang trong tai & Singapore "theo Quy tic
Trong tai Qudc t& hién hanh" va (theo ban tiéng Trung) ring trong tai
sé dwoc tién hanh ¢ "Trung tam Trong tai Qudc té Singapore".2 Toa an
giai thich diéu nay theo nghia la "t6 chitc trong tai n6i tiéng dwoc biét
dén voi tén Trung tam Trong tai Quéc té Singapore".

o Trwong hop khong cé bdt ky quy dinh nao vé cdch chi dinh trong tai vién

("diéu khodn tréng")

C6 thé c6 treong hop ditu khoan trong tai chi quy dinh "Trong tai/theo
chuén muc chung, néu c6, & London theo cach thic thong thwong"

Nhin chung, mét diéu khoan nhw vy chi nén dwoc duy tri hiéu luc
trong chirng muc digéu khodn d6 c6 mot chi tiét c6 kha nang két néi diéu
khoan tréng v&i mot quéc gia ma toa an ctia qudc gia d6 co thé hé trg
dé td tung trong tai c6 thé bt dau.

Mot "chi tiét két néi" nhuw vay c6 thé dwoc tim thdy trong vi du trén
day. Céc bén c6 thé nép don 1én toa an Anh d€ dé nghi chi dinh trong
tai viéen. Piéu khoan tréng cting c6 thé dwoc chdp thuin néu "cach
thirc thong thuong" dwoc noéi dén cho phép xac dinh cac yéu t6 can

12 Hoa Ky: Toa an Khu vuc Hoa Ky, Khu vue Pong Wisconsin, 24/09/2008 (Slinger Mfg. Co.,
Inc. véi Nemak, S.A., et al.) Nién giam Trong tai Thwong mai XXXIV (2009) tr. 976-985 (Hoa
Ky s6 656).
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thiét dé dwoc phép bt dau trong tai. Cum tir "cach thirc thong
thuong" trén thuc té€ c6 thé dwoc giai thich 1a tham chi€u dén cac hoat
dong trong qua khit gitta cdc thanh vién cta cting hiép hoi hang héa
hodc thwong mai, do vy cum tir trén goi y viée 4p dung cac quy tic
t0 tung trong tai ctia hiép hoi d6, néu c6.13

Khi khong c6 "chi tiét két néi", cac diéu khodan tréng sé khong dwoc
chdp thuan.

V4.  CO TRANH CHAP KHONG, TRANH CHAP CO PHAT SINH TU
QUAN HE PHAP LY XAC PINH KHONG, LIEU CO PHAI LA QUAN
HE HQP PONG HAY KHONG, VA CAC BEN CO Y PINH GIAI
QUYET TRANH CHAP CU THE NAY BANG TRONG TAI KHONG?
Dé trong tai c6 thé dién ra, phai c6 tranh chip giita cac bén. Céc tda an
khong phai yéu ciu cac bén khoi kién ra trong tai trong treong hop
khong c6 tranh chip, mic du diéu nay hiém khi dién ra.

Cac tranh chip phat sinh tir quan hé phap ly xac dinh, c6 thé la quan
hé hop dong hodc bbéi thwong thiét hai ngoai hop dong. Vu kién vé bbi
thuong thiét hai ngoai hop dong c6 thudc pham vi gidi quyét cla trong
tai hay khong tuy thudc vao ngdn ngit cla diéu khoan trong tai, nghia
1a liéu diéu khoan d6 c6 dwoc dién dat theo nghia rong, va vu kién vé
boi thuong thiét hai ngoai hop déng c6 lién quan mot cach hop ly dén
vu kién theo quan hé hop déng hay khong.

Tuy nhién, mot bén tham gia théa thuan trong tai van c6 thé phan
d6i rang vu kién chdng lai bén d6 dwa trén thoéa thuan trong tai khong
ndm trong pham vi ctia thoéa thuan trong tai.

13 Xem thém, vi du Italia: Corte di Appello, Genoa, 3/02/1990 (Della Sanara Kustvaart -
Bevrachting & Overslagbedrijf BV véi Fallimento Cap. Giovanni Coppola srl, phd sdn), 46 11 Foro
Padano (1991) cols. 168 -171; Nién gidm Trong tai Thwong mai XVII (1992) tr 542-544 (Italia
s6 113);
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IV.4.1. Cosé Iy ludn

Yéu ciu tranh chdp phai thudc pham vi thoa thuin trong tai dé€ cac bén
c6 thé chuyén t6i trong tai dwoc ham y trong Biéu I1I(3), ¢6 quy dinh,
nhw mot diéu kién bd sung, ring hanh dong "vé mot vdn dé ma cac bén
da c6 thoa thuin theo ndi dung cla diéu nay".

IV.4.2. Thuc tién

@) Ngon ngir cia diéu khodn trong tai cé nén dwoc gidi thich theo nghia
rong khong?

Doi khi phat sinh vin dé veé viéc liéu, theo cach giai thich chat ché, thuét

ngtt "phat sinh trong" c¢6 thé dwoc hiéu 1a c6 y nghia hep hon so véi

"phét sinh tir" mot quan hé phap 1y xac dinh. Ciing c6 cau héi twong tw

liéen quan dén pham vi ctia "gén lién v4i" va "lién quan dén".

Tuy nhién, nhw vu tranh chip Fiona Trust véi Privalov!* tai Toa
Phuc thdm Anh cho thdy, can quan tdm dén viéc liéu c6 thé suy ludn
mot cach hop ly rng cac bén c6 y dinh loai trir tranh chdp d6 khoi thAm
quyén cta trong tai hay khong. Toa én sau d6 da cho rang:

"thwong nhan binh thudng sé ngac nhién véi nhitng phan biét ti mi
duoc dua ra trong nhitng trueong hop nay va thoi gian cho nhitng
tranh luan vé viéc liéu mot vu tranh chip cu thé c6 thudc pham vi
mot cum tir nay hodc mot cum tir rat twong tu khac".

Quyét dinh nay dwoc khang dinh béi Thuwgng vién Anh, véi quan diém
hoan toan tng hd Toa Phuc thdm. 15

14 Vwong quéc Anh: Toa Phiic thdm Anh va Xir Wales, 24/01/2007 (Fiona Trust & Holding Corporation
& Ors véi Yuri Privalov & Ors) [2007] EWCA Civ 20, doan 17; Nién gidm Trong tai Thwong mai
XXXII (2007) tr. 654-682 tai [6] (Anh s6 77).

15 Vwong quéc Anh: Thwong vién, 17/10/ 2007 (Fili Shipping Company Limited (Nguyén don thiv 14th)

va cdc bén khic véi Premium Nafta Products Limited (Bi don thit 20) va cdc bén khdc) [2007] UKHL 40,
para. 12; Nién giam Trong tai Thwong mai XXXII (2007) tr. 654-682 tai [45] (Anh s6 77).
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(ii) Néu Théa thudn trong tai cé bao gom ngogi 1 d6i véi pham vi ctia
théa thudn trong tai thi sao?
Céch dién dat ciia mot s6 théa thuln trong tai déi khi duwong nhu chi
ap dung d6i véi mot vai loai tranh chip nhat dinh hodc chi giéi han &
mdt muc dich cu thé. Mit khac, lai c6 bat loi dang ké khi cac tranh chip
trong mot hop dong lai duoc gidi quyét & nhitng quéc gia khac nhau.
Vi vy, néu mét diéu khoan trong tai c6 pham vi 4p dung rong, chi c6
bing chirng c6 stre thuyét phuc nhit vé muc dich loai bd tranh chdp khoi
thdm quyén trong tai méi dwoc dp dung, dac biét khi viéc loai trir khong
ro rang.
IV.5.  THOA THUAN TRONG TAI CO RANG BUQC CAC BEN TRONG
TRANH CHAP TRUOC TOA AN KHONG?
O chirng muyc nao thi mot bén khong tham gia ky két c6 thé dwoc coi la
bén tham gia théa thuén trong tai “gbc” va c6 thé yéu ciu thanh cong
viéc khéi kién ra trong tai?

IV.5.1. Co sé Iy ludn

@) Théa thudn trong tai chi rang budc cdc bén tham gia théa thudn doé
Ly thuyét vé quan hé hop dong ciing ap dung déi véi thoa thudn trong
tai. Diéu d6 nghia la mot théa thuén trong tai chi mang lai quyén va 4p
dat nghia vu déi véi cac bén tham gia. Pham vi clia thoa thudn trong tai
lién quan dén céc bén sé dwgc coi la pham vi "chti quan".

(ii) Cic bén khong ky két ciing c6 thé la cdc bén tham gia théa thudn
trong tai

Pham vi chi quan ctia mét hop déng khong thé chi dwoc xéac dinh bao

gom nhitng bén ky két théa thuin trong tai. Cac bén khong tham gia ky

két cling c6 thé c6 quyén va nghia vu phét sinh theo hop dong, theo

nhirng diéu kién nhit dinh. Ching han, thong thuong trong mdi quan

hé giita ngwoi Gy quyén-nguodi dwoc Uy quyén, hop déng do nguoi
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duwoc Uy quyén ky thuc té cing c6 tinh rang budc d6i véi nguoi uy
quyeén. Ly thuyét vé thira k&, nhom cong ty, pha v& giéi han trach nhiém
clia cong ty (piercing of the corporate veil), nguyén tic “khong hanh dong
nguwoc lai véi nhitng hanh dong trwéc d6” (estoppel), 1a nhitng ly thuyét
6 thé din dén két luén rang cac bén khong tham gia ky két cing c6 cac
quyén va nghia vu cia bén tham gia théa thuén trong tai.

Cau hoi dat ra 1a liéu viéc rang budc mot bén khong tham gia ky két
vao mot théa thun trong tai c6 thé bi coi la mau thuan véi yéu cau phai
6 théa thuin bang vdn ban theo quy dinh ciia Cong wéc. Cau tra 1o
thuyét phuc nhit 1a "khong". C6 mét s6 1y do cho quan diém nay.

Van dé vé hiéu lyc vé hinh thirc hoan toan déc 1ap véi viéc danh gia
céc bén tham gia thdéa thuin trong tai, mot van dé thudc vé noi dung,
chir khong phu thudc vao yéu ciu vé hinh thicc. Mot khi da xéc dinh
duworc la ¢6 ton tai mot théa thuln trong tai c6 hiéu lwe vé mat hinh thiec,
viéc xac dinh nhitng bén chiu rang budc ctia théa thuan nay la mot buéc
khac. Cac bén thir ba khong dwoc dé cdp ro rang trong mot thoa thudn
trong tai bing van ban c6 thé tham gia vao pham vi cla théa thuén trong
tai voi ly do c6 lién quan (ratione personae). Hon nita, Cong wéc khong
can tré viéc moét ngwoi thay mit moét ngwoi khéce chip thuan viée giai
quyét tranh chip bang trong tai, mot khai niém gdc ré cla cac ly thuyét
vé ngam chédp thuén.

(iif) Lam thé nao d€ xdic dinh pham vi chil quan cta théa thudn trong tai

biéu II(3) ngdm yéu cau toa an xac dinh pham vi chil quan cta théa
thuan trong tai khi Diéu nay quy dinh ring "tda an cia mét Qudc gia
thanh vién, khi nhin dwgc mot don kién vé mot van dé md cdc bén dd cé
thod thudn theo ndi dung cltia Diéu nay..." sé yéu cau cac bén khéi kién
ra trong tai.

C6 thé 4ap dung nhibu co s& phép ly khac nhau d€ rang budc mot
bén khong tham gia ky két véi mot thoa thuén trong tai. Nhom dau tién
bao gom ly thuyét vé ngdm chip thuin, bén thit ba huéng loi, bén bao
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lanh, chuyén nhwong va cac co ché chuyén giao quyén hop déng khéc.
Nhitng ly thuyét nay dwa trén y dinh rd rang ctia cac bén va hon thé
nita, chll yéu dua trén cac nguyén tic thién chi. Nhitng nguyén tic nay
ap dung cho ca phap nhan tw nhan va cong hitu. Nhom thir hai bao gom
cac hoc thuyét phap ly vé nguoi Gy quyén- nguoi dwoc Gy quyén, thim
quyén dai dién hién nhién, phé v giéi han trach nhiém cong ty (su thay
d6i ban nga - alter ego), quan hé lién doanh, thira k& va nguyeén tic
estoppel. Nhitng 1y thuyét nay khong phu thudc vao y dinh cta céc bén
ma phu thudc vao anh hwéng cia luat d4p dung.

(iv) Ludt dp dung d€ xdc dinh pham vi chil quan ctia théa thudn trong tai
Luit nao dwoc dung lam cin cr € quyét dinh liéu bén khong tham
gia ky két bi rang budc hodc khong bi rang budc boi théa thuin
trong tai?

Ve co ban, vin d& nay phai dwoc giai quyét theo luat diéu chinh thoa
thuin trong tai. Néu khong c6 thda thudn ctia cac bén vé vin dé nay,
thuong thoéa thuin trong tai dwoc cho 1a chiu sw diéu chinh boi luat cia
dia di€m gidi quyét tranh chdp bing trong tai hodc luat diéu chinh hop
dong co s& noi chung hodc trong mot s6 trwong hop la ludt cla nwéce noi
dwoc yéu cdu cong nhdn va cho thi hanh phan quyét trong tai (lex fori). Tuy
nhién, mét s6 quyét dinh cta toa &n tiép cén vin dé thong qua viéc ap
dung cac nguyén tic qudc té hay tdp quan thwong mai (lex mercatoria),
chtl yéu coi vin dé nay 1a van dé vé sy that khach quan va chirng ct.

IV.5.2. Thue tién

@) Chinh xdc thi khi nao bi don c6 quyén dwoc khéi kién ra trong tai?

Cau tra 101 tiy thudc vao tirng trwong hop. M6t toa an khi gidi quyét
vin dé nay nén phan tich vin dé trong hoan canh cu thé va quyét dinh
trong bdi canh d6 viéc mdt bén khong tham gia ky két phai chiu rang
budc ctia thoa thuin trong tai c6 gdy tranh cai hay khong. Néu co, cach
thitc phut hop nhit 1a yéu cau cac bén khoi kién ra trong tai va dé hoi
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dbng trong tai xem xét va ra phan quyét vé vin dé do. Toa an c6 thé
xem xét quyét dinh ctia hoi dong trong tai vé viéc budc bén khong tham
gia ky két tham gia trong tai phai chiu rang budc clia théa thuin trong
tai & giai doan hily hodc thi hanh phén quyét.

Céc toa an thwong tdn thanh viéc yéu ciu cac bén khoi kién ra
trong tai déi véi cac tranh chip lién quan dén céc bén khong tham gia
thoa thuén trong tai dva trén cin ct la tranh chip gitta bén tham gia
va bén khong tham gia dwong nhw ¢6 di lién quan dén viéc gidi thich
hodc thuc hién mét hop dong cta bén tham gia c6 diéu khodan trong
tai. Theo d6, tranh chdp nhw vay c6 thé dwoc coi la thuéc pham vi
trong yéu clia diéu khoan trong tai.

Trong vu tranh chdp gitta Sourcing Unlimited Inc. vdi Asimco
International Inc.1® tai Toa Ving mot (First Circuit), Sourcing Unlimited
(Jumpsource) da ky két hop dong ddi tac bang vin ban véi ATL dé
phan chia viéc san xudt linh kién co khi va chia sé lgi nhuén twong tng.
Asimco la cong ty con clia ATL va cd hai ¢6 cung Chu tich. Hop déng
quy dinh vé thim quyén cla trong tai & Trung Quéc. M6i quan hé
khong thuén loi va Jumpsource ndp don kién Asimco va Chu tich cong
ty nay ra toa an Hoa Ky, cdo budc Asimco cd ¥ can thiép vao quan hé
hop déng va ty thac gitta Jumpsource va ATL. Bi don nép don yéu ciu
chuyén tranh chdp t¢i trong tai. Bi don cho ring mic du ho khong tham
gia ky két hop ddng déi tac, cao budc clia Jumpsource d6i vdi ho vin
phai do hoi déng trong tai xét xir vi van dé Jumpsource khéi kién rd
rang phat sinh tir hgp déng d6i tac. Tdoa an chdp thuén yéu cau. Toa an
cho ring "tranh chdp hién tai ¢6 di lién quan dén Hop dong gitra
Jumpsource va ATL nén viéc 4p dung nguyeén tic ngin can viéc khoi
kién la phu hop".

16  Hoa Ky: Toa Phuc thdm Hoa Ky, First Circuit, 22/05/2008 (Sourcing Unlimited Inc. véi Asimco
International Inc. va John F. Perkowski), 526 F.3d 38, doan 9; Nién giam Trong tai Thwong mai
XXXIII (2008) tr. 1163-1171 (US s6 643).
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(ii) Néu toa dn xét thdy bi don khong bi théa thudn trong tai rang budc
thi sao?

Néu toa an xét thdy viéc bén khong tham gia ky két phai chiu rang budc
clia théa thuan trong tai la khong thoa dang, toa an phai quyét dinh vé
viéc yéu cau cac bén tham gia thda thuén trong tai khéi kién ra trong
tai trong khi thuc hién thdm quyén d6i véi tranh chip gitra cac bén
khong tham gia ky két - hodc, nguwoc lai, thwc hién thim quyén d6i véi
toan bd tranh chap.

Trén thuc t€, vin dé dang lo ngai la viéc yéu cau cac bén lién quan
khoi kién ra trong tai c6 thé "tach" viéc giadi quyét vu tranh chip ra gitra
hai co quan xét x, v&i rdi ro 1a mdi co quan lai di dén két luin khac
nhau vé cuing cac sy kién khach quan va luét phap.

Mot s6 toa an Italia xét rdng khi mot tranh chip dwoc khéi kién ra
toa lién quan dén cac bén tham gia thoa thuin trong tai cing nhw cac
bén thir ba (ma toa an cho ring khong chiu rang buc cta théa thuin
trong tai) va ciing lién quan dén céc cao budc 6 lién quan, thim quyén
clia tda an "c6 bao quat" véi toan b tranh chép va théa thuin trong tai
tré thanh "khéng thuc hién dwoc".”” Cach gidi quyét nhw vay duong
nhu khong dwoc cdc quéc gia khac thye hién va khong nén coi la sy
phan dnh mét céch ti€p can chung.

biéu II(3) budc toa &n yéu cau cac bén tham gia thoéa thuin trong tai
khéi kién ra thé ché trong tai da chon khi phai lam nhu vy néu céc
diéu kién tai Diéu II(3) dwoc dép ing. Theo d6, theo yéu cau clia mot
bén, toa an sé chi c6 pham vi han ché d6i véi truong hop yéu ciu céc
bén tham gia théa thuan trong tai khéi kién ra trong tai trong khi thuc
hién thdm quyén d6i véi tranh chdp véi cac bén khong tham gia ky két.

17 Y:Corte di Cassazione, 4/08/ 1969, s6 2949 va Corte di Cassazione, 11/02/1969, s§ 457, trich
dan béi A.J. van den Berg, Cong wéc Trong tai New York 1958 - Huwéng dén Dién gidi Théng
nhdt (Kluwer, 1981) p. 162 fn. 124.
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IV.6. TRANH CHAP CU THE NAY CO THE GIAI QUYET BANG THE THU'C
TRONG TAI KHONG?

Mot bén c6 thé bién hd trwdc Toa an ridng thda thuin trong tai lien
quan d&n mot vdn dé “khong thé giai quyét dwoc bang trong tai" cho
muc dich cia Biéu II(1), va do vay, khong thé dwgc cong nhén hodc
cho thi hanh.

IV.6.1. Chi dé "Khd ning gidi quyét bang trong tai" nghia ld "cd thé gidi
quyét bing thé thikc trong tai"

Nhitng thuit ngit nay thuwong dwgc chip nhin nhw la tham chiéu dén
nhitng van dé bi coi la khong-"gidi quyét duoc bing thé thirc trong tai"
vi thudc thAm quyén riéng biét clia toa an. Trén thyuc t& mbi qudc gia lai
quyét dinh nhiing vin d& nao c6 thé hodc khong thé dwoc gidi quyét
bing trong tai theo chinh sach chinh tri, xa hoi va kinh té ctia minh. Vi
du kinh dién bao goém quan hé gia dinh (ly hon, tranh chip lién quan
dén quyén lam cha me...), t6i pham hinh sv, cac vu kién vé lao dong
hodc viéc lam, pha san, v.v... Tuy nhién, pham vi clia nhitng vin d&
khong giai quyét dwgc bang trong tai dwoc da thu hep dang ké theo
thoi gian nho viée trong tai ngay cang dwoc chip nhin rong rai. Ngay
nay, mot s6 khia canh nhat dinh cta céac tranh chidp vé viéc lam hodc
tranh chdp lién quan dén pha san ciing thwomg dugc gidi quyét bing
trong tai.

Hon nita, nhidu quéc gia hang dau ghi nhin sy khéc biét gitta trong
tai thuln tay trong nuwéc va trong tai cé tinh chat quéc té, va cho phép
pham vi gidi quyét bing trong tai rong rai hon déi voi truwomg hop sau.

IV.6.2. Ludt dp dung dé xic dinh khd ning gidi quyét bing trong tai

biéu I1(1) khong quy dinh vin dé phép ly lién quan dén viéc xac dinh
kha ning giai quyét bang trong tai, va cho phép toa an tw quyét dinh
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véin dé nay.

Lién quan dén kha nidng gidi quyét biang trong tai tai giai doan dau
clia tranh chép, toa an c6 thé chon gitta moét vai phwong an, bao gom
ludt ctia quéc gia noi dwoc yéu cdu xet xw (chuadn muc quéc gia riéng cla
toa an vé kha ning gidi quyét bang trong tai); luat phap cta dia diém
giai quyét tranh chdp bang trong tai; luit diéu chinh thoéa thuan trong
tai clia cac bén; luat diéu chinh cac bén c6 lién quan, trong trueong hop
thoa thuan la véi mét Quoc gia hodc Co quan nha nwéc; hodc ludt phap
clia noi phan quyét sé dugc thi hanh.

Trén thuec t€, gidi phap phu hop va don gidn nhat 1a ap dung ludt
ctia quéc gia noi dwoc yéu cdu xet xw. Day 1a giai phap phit hop nhit (mién
1a tda an c6 thdm quyén khi khong c6 thda thudn trong tai) theo Cong
wéce vi cach tiép can nay phit hop véi Ditu V(2)(a) quy dinh vé viéc ap
dung cac chuan myc ctia kha nang gidi quyét bang trong tai ctia luat cua
quéc gia noi dwoc yéu ciu xet xu (lex fori) lién quan dén viéc thi hanh
phéan quyét. Pay la giai phap don gidn nhdt vi toa an trong nuwéc ap
dung chuin muc nwéc ngoai dé xem xét kha niang giai quyét bang trong
tai cting kho khéan do thuyec té€ 1a nhitng chudn muc d6 khong phai luc
nao ciing dwgc phép dién hoéa ma thay vao d6 dwoge quy dinh bang 4n
18, ddng nghia v&i viéc phai tim hiéu k§ ludng cac trat tw phép ly cta
nudc ngoai.

Trong trwdong hop lién quan dén mot bén la Nha nwéc, thong 18
chung dwoc chdp nhén hién nay 1a Nha nwéc sé khong vién dén luét
phap ctia chinh minh veé viéc khong gidi quyét dwgce bang trong tai déi
véi déi twong tranh chdp d6.18

18 Pao luat Pao luat Tw phéap qudc t€ Thuy Si, Diéu 177(2) provides:
"Néu mot bén tham gia théa thuan trong tai 1a mét Quéc gia hodc doanh nghiép chiu sy chi
phdi béi Nha nuée hodc 1a mét t6 chire do Nha nuédc kiém soat, nha nwée sé khong vién dan
luat phap ctia chinh minh dé khong thira nhin kha ning giai quyét bing trong tai ctia mot
tranh chdp hodc kha ning 4p dung trong tai."
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1V.6.3. Théa thudn trong tai qudc t€ phdi tudn thu tiéu chudn théng nhdt
vé khd ning gidi quyét bang trong tai

Trong bit ky trwong hop nao, tieu chudn vé kha ning giai quyét bing
trong tai phai dwoc giai thich lién quan dén hiéu lyc gia dinh cta thoa
thuan trong tai qudc t€ dwgc quy dinh trong Cong wéc. Theo do,
khong phai moi ngoai 1& vé vin dé khong thé gidi quyét dwoc bing
trong tai ma c6 thé dwoc chdp thudn d6i véi thoa thudn trong tai hoan
toan trong nwéc ciing c6 thé dwgce vién din thanh cong déi véi thda
thuén trong tai quéc té.

Khong c6 tiéu chi chung nao d€ phan biét gifta nhitng ngoai 1¢ vé
kha ning khong thé gidi quyét bing trong tai khong dwoc ap dung
trong cac vu tranh chdp quéc té€. M6t s6 luat c6 dinh nghia chinh thic
(nhw sy da dang vé qudc tich); mot s6 ludt khac tham chiéu mang tinh
truc giac hon d6i véi "giao dich quéc té" ma khong c6 dinh nghia cu
thé hon.

V. TOM TAT

Dua trén téng quan ngin gon vé co ché cho thi hanh théa thuén trong
tai cia Cong wdc, cadc nguyén tic tom tit sau day ap dung ddi véi thoa
thuan trong tai thudc pham vi cia Cong wéc:

1. Cong wéc duwoc thiét1ap dé thuc ddy viéc gidi quyét tranh chip quéc
t& bang trong tai. Cong wdc da quy dinh co ché "ing hd thi hanh",
"ing ho trong tai".

2. Mot thoa thuén trong tai phai dwoc cho la c6 gid tri phép 1y vé hinh
thitc khi toa dn thdy théa man mot cach hop ly rdng dé nghi giai
quyét bing trong tai - bang vdn ban - da dwoc bén kia chip thuéan.
Cong wéc dat ra tiu chuén théng nhit & mirc t6i da. Tuy nhién, toa
an c6 thé ap dung nhirng tiéu chuin qudc gia it nghiém ngat hon
nhitng tiéu chudn quy dinh tai Diéu II.
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3. Toa an chi nén cho phép s6 lwong han ché cac phan déi theo luat
trong nwéc d6i véi treong hop khong ton tai va vo hiéu.

4. Mot thoéa thuan trong tai c6 thé rang budc cac bén khong tham gia
ky két.

5. Toa an phai xac minh sy ton tai ciia tranh chép gitta cac bén.

6. Vin dé khong thé gidi quyét dwoc bing trong tai khong chiu sy diéu
chinh tryc tiép clia Cong wéc, ma sé tuan thi ludt phép trong nude.
Tuy nhién, ngoai 1é vé& khd ning khong thé giai quyét duogc bing
trong tai phai dwoc chdp nhan mét cach han ché.
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YEU CAU CONG NHAN VA CHO THI HANH

PHAN QUYET TRONG TAI

MUC LUC

L GIOT THIEU

IL. GIAI POAN I - CAC PIEU KIEN NGUOT NOP PON PHAI DAP
UNG (PIEU 1V)

II1.  Nhitng tai liéu nao?

I1.2.  Phén quyét dwoc xac thuc hay ban sao dwoc ching thwe (Piéu
V(1))

I1.2.1. Xac thuc

I1.2.2. Ching thuc

IL3. Thda thuin trong tai goc hay ban sao dwgc ching thuc (Piéu
IV(1)(v))

I14. Tai thoi diém ndép don

IL.5. Bandich (Piéu IV(2))

.  GIAIPOAN II - CAN CU BE T CHOI CONG NHAN VA CHO

THI HANH (PIEU V) - TONG QUAN

1. Khéng xem xét lai ndi dung tranh chip

I1.2.  Nghia vu chitng minh day du can ct ctia bi don

3. Cén clir day du dé tir chdi cong nhédn va cho thi hanh

4.  Gidi thich hep vé cdn cit tir chéi

IL5.  Quyén tw quyét han ché d6i véi viée cho thi hanh khi c6 cin cir
dé tir choi

IV. CAN CU BE T CHOI THI HANH THUOC NGHIA VU

CHUNG MINH CUA BI BON (DIEU V(1))
IV1. Can ctr 1: Mot bén khong di nang lwc va Théa thuan trong tai
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IV.11.
Iv.i.2.
Iva.

Iv.21.
v.22.
Iv.23.

V3.

Iv4.

Iv4.1.
V4.2,
IV.5.

IV.5.1.
IV.5.2.

V.1.
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vo hiéu (Diéu V(1)(a))
Mot bén khong dt nang luc
Théa thuan trong tai vo hiéu
Cén ctt 2: Khong dwoc thong bao day di va Vi pham Nguyén
tic T8 tung Cong bing; Quyén dwoc Xét xir Cong bing (Diéu
V(1))

Quyeén dwoc Xét xtr Cong bing

Khong dwoc thong bao day du

Vi pham Thu tuc Té tung Hop 1é: "Khong thé Tham gia Tranh
tung"

Cén ctr 3: Khong thudc hodc Vwot qua Pham vi ciia Théa thudn
Trong tai (Diéu V(1)(c))

Cén ctt 4: Vi pham quy dinh vé thanh phén héi dong trong tai
hodc thi tuc t6 tung trong tai (Diéu V(1)(d))

Thanh phan Héi dong trong tai

T6 tung Trong tai

Cén cir 5: Phan quyét chwa c6 hiéu luc rang budc, bi hiy hodc
dinh chi (Piéu V(1)(e))

Phan quyét chwa c6 hiéu luc rang budc

Phan quyét bi hily hodc dinh chi

(i) Huy phan quyét

(i) Hau qua cta viéc hiy phan quyét

(iii) Phan quyét “bi dinh chi”
CAN CUr MAC NHIEN DBE TOA AN T CHOI CHO THI
HANH (PIEU V(2))
Cén ctr 6: Khong thé giai quyét dwoc bang thé thitc trong tai
(Didu V(2(a)
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V2.  Céncw 7: Trai véi trat tw cong (Diéu V(2)(b))
V.2.1. Vidu vé cong nhan va cho thi hanh

V.2.2. Vidu vé tir ch6i cong nhan va cho thi hanh
VI. KET LUAN

I. GIOT THIEU

V@& nguyén tic, viéc cong nhin va cho thi hanh phan quyét trong tai c6
thé dwoc toa an & bat ky dau cho phép. O nhitng quéc gia ngoai quédc
gia noi phan quyét dwoc ban hanh, viéc cho thi hanh thwong dwa vao
Cong wéc New York. Hiéu luc phép 1y cda viéc cong nhan va cho thi
hanh phén quyét trén thuc té chi giéi han & lanh thé ma toda én cho phép
c6 thim quyén.

Theo Piéu III, Toa 4n trong nuéc dwgce yéu cau cong nhan va cho thi
hanh phan quyét nwéc ngoai theo quy tic td tung clia lanh thé noi don
yéu cau cong nhén va cho thi hanh dwoc ndp (tham khdo Chwong I) va
theo diéu kién dwoc quy dinh trong Cong wérc.

Luit phéap trong nuéc c6 thé dp dung ba loai quy dinh d€ cho thi
hanh phan quyét:

- mdt vin ban cu thé vé viéc thuc hién Cong wéc New York;

- moét vin ban quy dinh riéng vé trong tai quéc té;

- lult trong tai chung ctia quéc gia.

biéu I yéu ciu cac Quéc gia thanh vién cong nhan phan quyét theo
Cong woc la c6 tinh rang budc trir treong hop thudc mot trong nhitng
cén ctr dé tlr chdi quy dinh tai Diéu V. Tuy nhién, Tda 4n con c6 thé cho

thi hanh phan quyét trén co s¢ thuén lgi hon (theo Biéu VII(1), tham
khao Chwong I). Vi du v& cac van dé khong thudc quy dinh ctiia Cong
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wédc va do viy chiu sy diéu chinh clia luat phap trong nwéc bao gom:

- (cac) tda an c6 thdm quyén noi don yéu cau dwoc ndp;

- cung cdp ching ct;

- céc thoi hiéu, thoi han t6 tung;

- céc bién phap bao dam;

- viéc cong nhdn hodc tir ch6i cong nhan va cho thi hanh c¢6 bi khang
cdo hay khéi kién ra toa an;

- céc tiéu chi dé thi hanh d6i véi tai san;

- mitc do bdo mat cla qua trinh cong nhén va cho thi hanh.

Trong bit ky trwong hop nao, viéc ap dit cac yéu ciu vé thdm quyén
xét xtr khong thé téi mic di ngwoc nghia vu qudc té clia mét quéc gia
d6i voi viée cho thi hanh phan quyét nwéc ngoai (tham khao Chuong I,
muc VI).

Cong wéc New York khong cho phép ap dung céc diéu kién nghiém
ngat hon hodc phi va 1é phi cao hon cho viéc cong nhan hodc cho thi
hanh phan quyét trong tai theo Cong wéc so véi nhitng diéu kién, phi
va 1é phi ap dung cho viéc cong nhén hodc cho thi hanh phan quyét
trong tai trong nwéc. Quy dinh nay trén thuc té€ khong gay ra van dé gi
va da duwoc 4p dung cho nhiéu khia canh khac nhau ctia viéc cho thi
hanh. Vi dy, Toa 4n Téi cao Canada cho ring theo Diéu III, khong c6
tinh nao cua Canada dwoc ap dit thoi hiéu ngin hon d6i véi viée yéu
cau cho thi hanh, va do vay nghiém ngit hon, so véi thoi hiéu rong rai
nhat & Canada d6i véi phan quyét trong nuéc.!

Quy tdc t6 tung dwoc dé cap dén trong Cong wére New York chi gidi
han & nhitng van d& nhw hinh thitc yéu cu va co quan c6 thdm quyén
ma d6i véi nhitng vin dé dé Cong wéc New York ton trong luat phap

1  Canada: Toa an T6i cao Canada, 20/05/2010 (Yugraneft Corporation véi Rexx Management
Corporation) Nién gidm Trong tai Thwong mai XXXV (2010) tr. 343345 (Canada s6 31).
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trong nuéc. Tuy nhién, diéu kién cho thi hanh 1a nhitng diéu kién dwoc
quy dinh trong Cong wéc New York va chiu sy diéu chinh riéng cta
Cong wéc New York: nghia la bén ndép don yéu cdu - bén yéu ciu cong
nhan hodc cho thi hanh - chi can ndp ban géc hodc ban sao thoa thuin
trong tai va phan quyét trong tai va, c6 thé, mot ban dich ctia cac tai liéu
nay va bi don chi c6 thé dya trén nhitng cin ctt day du dwoc liét ké
trong Cong wéc New York. Nhitng khia canh nay sé dwoc xem xét chi
tiét dudi day.

Sau khi bén ndp don yéu cau da ndép hoé so theo quy dinh tai Diéu
IV, bén d6 phai dwoc cong nhédn va cho thi hanh phan quyét trir khi bi
don chitng minh dwoc rang c6 thé 4p dung mot hodc nhiéu cin cir dé
ttr chéi cong nhén va cho thi hanh phan quyét theo quy dinh tai Bidu
V(1) hodc toa an xét thiy c6 thé ap dung moét trong nhitng can ct tai
biéu V(2).

Quy tic chung ma toa &n phai tuan thi la cac cdn cir d€ tir chdi quy
dinh tai Biéu V phai dwoc gidi thich theo nghia hep, nghia la sy ton tai
ctia nhitng cin c nay chi dwgc chdp nhin trong nhitng trwomg hop
nghiém trong. Diéu nay dic biét dung d6i voi céc cdo bude vé vi pham
trat tw cong, thwong dwoc cac bén thua cudc néu ra nhung hiém khi
dwoc toa an chdp thudn. Vi dy, mic dit London 1a mét trong nhitng
trung tam tai chinh 1én clia thé gidi noi cac bén thuwong yéu ciu thi hanh
phén quyét, chwa c6 vu tranh chip nao dwoc ghi nhan theo d6 toa an
Anh tir choi phan quyét nwéc ngoai dua trén cén ctt trit tu cong (tham
khao Chwong nay, muc V.2).

Bén ndm 2010, cudn Nién gidm Trong tai Thwong mai ciia ICCA nam
thtr ba mwoi ldm bao cdo vé Cong wéc da thdy rang chi c6 mudi phan
tram céc treong hop cong nhin va cho thi hanh bi tir chéi dua trén cin
cr ciia Cong wdc mic du ty 1& nay da ting nhe trong nhitng ndm gan
day. Cach tiép can ctia Toa an d6i voi viée cho thi hanh theo Cong wéc
New York:
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- ung hé manh mé viéc cho thi hanh va

- cach ti€p cin thyc t€, linh hoat, va khong mang tinh hinh thikc.

Thai d6 khong hep hoi dang ca ngoi nay da khai thac dwoc day da tiém
ndng clia cong wéc thanh cong vao bac nhat nay, véi 145 Qudc gia thanh
vién, nham phuc vu va thic ddy thwong mai qudc t&€ (tham khéo Téng
quan tai muc 1.2).

II. GIAI POAN I - CAC PIEU KIEN NGUOT NOP BON PHAI
PAP NG (PIEU 1IV)

O giai doan nay cla tht tuc, bén nop don yéu ciu c6 nghia vu chiing
minh va c6 trach nhiém ndp cac hd so nhu liét ké trong Cong wéc New
York (biéu IV). Bén nép don yéu ciu chi phai ndp chirng cit chiimg minh
so bo (prima facie). Giai doan I chiu sy kiém soat ctia khuynh hwéng ting
hé viéc cho thi hanh va tw duy thuc t€ cla toa an xét don yéu ciu thi
hanh.

II.1. NHONG TAI LIEU NAO?

Khi xem xét yéu ciu cong nhin va/hodc cho thi hanh phan quyét, toa
an xac minh viéc bén ndép don yéu cau da nop tai thoi diém nop don:

- Ban gbc phan quyét dwoc xéc thue hop 18 hodc ban sao phéan quyét
¢6 chirng thuc hop 18 (Biéu IV(1)(a));

- Ban g6c théa thudn nhw dwoc quy dinh tai Diéu IT hodc ban sao thoa
thuan c6 chirng thuc hop 1é (biéu IV(1)(b)); va

- Ban dich cla nhitng tai liéu nay sang ngdn ngit cia quéc gia noi
phan quyét dwoc yéu ciu thi hanh, néu cin (Biéu IV(2)).
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I1.2. PHAN QUYET PUQC XAC TH'C HAY BAN SAO CO CHUYNG THU'C
(Pitu IV(1)(a))

11.2.1. Xdc thwe

Viéc xdc thwe mot phan quyét 1a quy trinh theo d6 céc chit ky trén phan
quyét duoc co quan c6 thdm quyén xac nhén la chit ky thwe. Muc dich
clia viéc xac thuc ban gbc phan quyét hodc ban sao c6 ching thuc clia
phan quyét la nhdm xéc nhéin rang d6 1a van ban thyc va da dwge dung
trong tai vién dwoc chi dinh dwa ra. Quy trinh nay hau nhu khong gay
ra bat ky vin dé gi trén thuyec té.

Cong wéc khong quy dinh ré luat diéu chinh d6i véi yéu ciu xac
thye. Cong wéc ctng khong chi rd phai c¢6 xac thuc clia quéc gia noi
phén quyét dwoc dwa ra hay clia quéc gia noi viéc cong nhén hodc cho
thi hanh dwgc yéu ciu. Phin 16n céc tda an dwong nhw chidp nhan bat
ky hinh thirc xac thuc nao theo luét phap clia mét trong hai quéc gia.
Toa &n Téi cao Ao, trong modt quyét dinh trwée day, cong nhan 16 rang
rdng viéc xéac thuc c6 thé dwoc thuc hién hoic theo ludt phap cta quéc
gia noi phan quyét dwoc dwa ra hodc theo lut phép cta quoc gia noi
viéc thi hanh phéan quyét dwoc yéu cau.2 Toa an noi dwgc yéu ciu thi
hanh khéc lai ap dung luat phap cta quéc gia d6.3 Toa én Téi cao Ao
gan day hon da cong nhin rang

"Cong wéc New York khong gidi thich rd rang vé viéc liéu chi c6 yéu
cau vé tinh x4c thuyc hodc d¢ chinh xdc & Quéc gia ban hanh phan
quyét ap dung déi véi phan quyét trong tai va thda thudn trong tai
hay ban sao ctia céc tai liéu nay, hay ca yéu cau vé chirng nhén tai

2 Xem thém, vi du Ao: Oberster Gerichtshof, 11/06,/1969 (Cic bén khong dworc chi r6) Nién giam
Trong tai Thwong mai II (1977) p. 232 (Ao s6 3).

3 Xem thém, vi du Y: Corte di Cassazione, 14/03/1995, s6 2919 (SODIME - Societa Distillerie
Meridionali véi Schuurmans & Van Ginneken BV) Nién giam Trong tai Thuwong mai XXI (1996)
tr. 607-609 (Y s6 140).
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liéu nwéc ngoai & Qudc gia cong nhan cling phai dugc tuan thi "
va két luan rang

"Toa an T6i cao ludon tng hd ... quan diém ring cac yéu cau ching
thuc cia Ao khong loai trir viéc ap dung céc yéu ciu khéc... [TTheo
d6 Toa an Téi cao cho rang viée chirng thuce theo luit phap cta qudc
gia noi phan quyét trong tai dwoc dwa ra la da..."

Nhitng tai liéu nay chi nhdm ching minh tinh xac thwe ctia phan quyét
va viéc phan quyét dwgc ban hanh trén co s¢ thoa thuin trong tai dwoc
quy dinh trong Coéng wdc. Vi ly do nay, Toa dn Diic cho rang khong can
thuc hién xac thuc khi tinh xac thye cta phan quyét 1a hién nhién: tham
khdo vi du v& hai quyét dinh gan day ctia Toa Phac thim Munich.’

Chi c6 rét it trwong hop ma mot bén khong dap ting duwgc yéu ciu
don gian vé thi tuc nay (vd: tranh chdp ndm 2003 tai Toa an T6i cao Tay
Ban Nha, bén nfp don yéu cau chi nép ban sao phan quyét khong c6
chirmg nhin va xac thyc).c Toa an c6 thé khong yéu cadu mot bén ndp
thém bit ky tai liéu nao hodc st dung yéu cau vé tha tuc nhw mot rao
can dd8i v&i viec ndp don bing cach gidi thich nhitng yéu cau nay mot
cach khit khe.

11.2.2. Chirng thuc

Muc dich cia chirng thuce 1a khing dinh rdng ban sao cia phan quyét

4 Ao: Oberster Gerichtshof, 3/9/2008 (O Limited, et al. véi C Limited) Nién giam Trong tai
Thuwong mai XXXIV (2009) tr. 409-417 (Ao s6 20).

5  Diic: Oberlandesgericht, Munich, 17/12/2008 (Bén bin véi Qudn tai vién Dirc) Nién giam
Trong tai Thwong mai XXXV (2010) tr. 359-361 (Dirc s6 125) va Oberlandesgericht, Munich,
27/02/2009 (Bén vdn tdi véi Khich hang Dirc) Nién giam Trong tai Thuong mai XXXV (2010)
tr. 365-366 (Dikc 58 127).

6  Tdy Ban Nha: Tribunal Supremo, Phong Dan su, Phién toan thé, 1/04/2003 (Satico Shipping
Company Limited véi Maderas Iglesias) Nién giam XXXII (2007) tr. 582-590 (Tay Ban Nha s6
57).
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giong véi ban goc. Cong wéc khong quy dinh ludt diéu chinh tha tuc
chirng thuce, thuwong dwoc coi 1a chiu sy diéu chinh cta ludt ctia quéc gia
noi cd thdm quyén gidi quyét don yéu cdu cong nhdn va cho thi hanh.

Nhitng nguoi dwoc phép chitng thuc ban sao thwong twong tw véi
nhitng ngwoi dwoc phép xéc thue ban géc phan quyét. Ngoai ra, viéc
chirng thuc clia Téng Thu ky ctia t6 chitc trong tai chiu trach nhiém quan
ly trong tai dwoc coi la di trong phéan 1én cac trueong hop.

I.3. THOA THUAN TRONG TAI GOC HAY BAN SAO PUQC CHUNG
THUC (Pigu IV(1)(b))

Quy dinh nay chi yéu ciu bén yéu ciu thi hanh nép moét tai liéu ma
chirng minh so bd (prima facie) vé sy ton tai clia mot thoa thuin trong
tai c6 hiéu lwc. & giai doan nay, tda an khong xem xét vé viéc liéu thoa
thudn d6 c6 "bang van ban" theo quy dinh tai Diéu II(2) (tham khéo
Chwong II muc IV.2) hodc c6 hiéu luc theo luat 4p dung.”

Viéc xem xét vé ndi dung d6i véi hiu luc cia thoa thuin trong tai
va d6i véi sy tuan thi cla théa thudn véi Biéu I1(2) clia Cong wéc dién
ra trong giai doan II cda thu tuc cong nhan hodc cho thi hanh (tham
khao Chwong nay, muc IV.1, Bidu V(1)(a)).

Toa an & nhitng quéc gia ma luat phap trong nwéc khong quy dinh
bén nép don phai cung cdp ban gdc thda thuin trong tai hodc ban sao
c6 chirng thuc c6 thé loai bd hoan toan yéu cau nay trén co s¢ dp dung
nguyén tac vé quy dinh thuén loi hon tai Biéu VII clia Cong wéc (tham
khao Chwong I, muc V.1). Day la trwomg hop Toa 4n Dirc, luon khing
dinh théng nhit rang bén ndp don yéu cau thi hanh phan quyét nwéc
ngoai & Ditc theo Cong wéc chi phai nép ban gbc phan quyét trong tai
c6 xac thuwe hodc ban sao cé chirng thuc.®

7 Xem thém, vi du Singapore: Toa an T6i cao Singapore, Toa T6i cao, 10/05/2006 (Aloe Vera of
America, Inc véi Asianic Food (S) Pte Ltd va Mot bén khdc) Nién gidm Trong tai Thuong mai
XXXII (2007) tr. 489-506 (Singapore s6 5).

8  Xem mot vi du méi day, Ditc: Oberlandesgericht, Munich, 12/10/2009 (Bén bin Thuy Dién
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IL4.  TAI THOIDIEM NOP DON

Néu céc tai liéu khong dwoc ndp vao thoi diém ndp don, tdoa an thwong
cho phép cac bén sira chita sai s6t nay trong qua trinh tién hanh thi tuc
cho thi hanh.?

Tuy nhién, toa &n Italia cho ring viéc ndp tai liéu la diéu kién tién
quyét d€ bit dau thi tuc cong nhin hoic cho thi hanh va néu diéu kién
nay khong dwoc dap tng, yéu ciu sé bi tuyén bé 1a khong dwoc thu ly.
Toa &n T6i cao Italia khing dinh mot cach théng nhit rang ban gdc théa
thuan trong tai hodc ban sao c6 chitng thuc cla théa thuan trong tai
phai dwoc ndp tai thoi diém ndp yéu cau thi hanh phan quyét; néu
khong, yéu ciu d6 khong dwoc thu ly. Sai s6t nay c6 thé dwoc stra chira
bang cach ndp don yéu ciu thi hanh m&i.10

IL5. BANDICH (Pidu IV(2))

Bén yéu ciu cong nhén va cho thi hanh phan quyét phai cung cdp ban
dich phan quyét va ban goc thoa thuin trong tai theo quy dinh tai Didu
IV(1)(a) va (b) néu nhitng tai lidu nay khong dwoc 1ap bang ngoén ngir
chinh thirc clia quéc gia noi viée cong nhdn va cho thi hanh dang dwoc
yéu cau (Diéu IV(2)).

Toa an c6 xu huéng ap dung cach tiép can thuc té. Trong khi Cong
uwéc khong quy dinh rd ban dich phai dwgc cung cip tai thoi diém ndp
don yéu cau cdng nhéin va cho thi hanh, mét s6 tda an ciia cac quoc gia
lai yéu cau phai ndp ban dich tai thoi diém ndp don.

vdi Bén mua Dirc) Nién giam Trong tai Thwong mai XXXV (2010) tr. 383-385 (Dt s6 134).

9 Xem thém, vi du Tdy Ban Nha: Tribunal Supremo, 6/04/1989 (Sea Traders SA vdi
Participaciones, Proyectos y Estudios SA) Nién giam XXI (1996) tr. 676-677 (Tay Ban Nha s6 27);
Ao: Oberster Gerichtshof, 17/11/1965 (Mgt bén & F.R. Piic véi Mét bén & Ao) Nién gidm
Trong tai Thwong mai I (1976) p. 182 (Ao s6 1).

10 Xem mot vi du méi day, Y: Corte di Cassazione, Toa Dan sw S8 1, 23/07/2009, s6 17291
(Microware s.r.l. in liquidation vdi Indicia Diagnostics S.A.) Nién giam Trong tai Thwong mai
XXXV (2010) tr. 418-419 (Y s6 182).
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Vi du vé céc treong hop khong yéu cau ban dich:

Vi

Chanh an Toa an Amsterdam cho rdng khong cin c6 ban dich phan
quyét va thoa thuin trong tai vi nhitng tai liéu nay dwgc "lap bang
tiéng Anh, 1a ngon ngir ma chung t6i ndm virng du d€ hiéu nhirng
tai liéu nay".

Toa Phuc thdm Zurich cho rang khong can cung cdp ban dich toan
bd hop dong cé diéu khodn trong tai; ban dich phin c6 diéu khoan
trong tai la d0. Lwu y rdng hop ddng xay dung c6 thé 1én ti hang
nghin trang va phu luc.??

du vé cac treong hop yéu ciu ban dich:

Toa Phtic thdm Lién bang Achentina quyét dinh rdng ban dich do
mot phién dich ca nhan - thay vi chinh thirc hodc da tuyén thé - 1a
nguoi khong dwoc cip phép d€ hoat déng & Ti€u bang noi thu tuc
thi hanh dwoc yéu cau khong dap tng yéu ciu ctia Cong wéc.

Toa an T8i cao Ao xem xét mot tranh chdp trong d6 bén ndp don chi
ndp ban dich ctia phan gidi quyét tranh chip trong phan quyét cia
ICC. Toa quyét dinh ring vu tranh chip phai dwgc chuyén téi Toa
So thdm noi viéc ndp don yéu ciu thi hanh da dwoc thuc hién dé
stra chita sai s6t nay.!4

11

12

13

14

Ha Lan: Chanh an, Rechtbank, Amsterdam, 12/07/1984 (SPP (Trung Déng) Ltd. véi Céng hoa
A-rdp Ai-cap) Nién giam Trong tai Thuwong mai X (1985) tr. 487490 (Ha Lan s6 10).

Thuy si: Bezirksgericht, Zurich, 14/02/2003 va Obergericht, Zurich, 17/07/2003 (Bén Italia
vdi cong ty Thuy Si), Nién giam Trong tai Thwong mai XXIX (2004) tr. 819-833 (Thuy si s6 37).
Achentina: Camara Federal de Apelaciones, Thanh phd Mar del Plata, 4/12/2009 (Far Eastern
Shipping Company véi Arhenpez S.A. ) Nién giam Trong tai Thwong mai XXXV (2010) tr. 318-
320 (Achentina s6 3).

Ao: Oberster Gerichtshof, 26/04/2006 (D SA véi W GmbH) Nién giam Trong tai Thwong mai
XXXII (2007) tr. 259-265 (Ao s6 16).
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III. GIAI POAN II - CAN CU PE Tr CHOI CONG NHAN VA
CHO THI HANH (PIEU V) - TONG QUAN

Dic diém cla giai doan nay la nhitng nguyén tic chung sau day:

- khong xem xét lai ndi dung vu tranh chap;

- nghia vu chirng minh céc cin ct thiu dao thudc veé bi don;

- giéihan cac cin ¢ d€ tir ch6i cong nhan va cho thi hanh;

- giai thich hep vé cin ctt tir chéi;

- quyén tw quyét han ché d6i véi viéc cho thi hanh ké ca khi c6 can cir
dé tir choi.

1. KHONG XEM XET LAI NOI DUNG TRANH CHAP

Toa &n khong c6 thim quyén ra quyét dinh vé vin dé ndi dung dé thay
thé quyét dinh ctia hoi dong trong tai ké ca khi hoi déng trong tai da
ban hanh mot quyét dinh ¢6 sai s6t vé tinh tiét khach quan hodc viéc ap
dung luat phép.

Cong wéc khong cho phép khang cao thuc € (de facto) vé céc vin dé
thu tuc; thay vao d6 Cong wéc quy dinh céc can cir d€ tir chdi cong nhan
hodc cho thi hanh chi néu khi co quan c6 thdm quyén lién quan xét thay
da c6 vi pham mét hodc nhiéu cin cir d€ tir choi, nhiéu trong s d6 lién
quan dén vi pham nghiém trong t6 tung trong tai.

II1.2. NGHIA VU CHNG MINH CAC CAN C(* CUA Bl PON

Bi don c6 nghia vu chirng minh va chi c6 thé phan d6i viéc cong nhan
va cho thi hanh phéan quyét trén co s céc cdn cir quy dinh tai Diéu V(1).
Nhitng cdn ctt nay duwoc liét ké mot cach c6 gidi han trong Cong wérc
New York. Toa an c6 thé chi dong tir choi cong nhan va cho thi hanh
duva trén hai cdn ¢t quy dinh tai Didu V (2).
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IIL3. GIOI HAN CAC CAN CU PE TU CHOI CONG NHAN VA CHO
THI HANH

Mot cach tom tt, bén phan déi viéc cong nhan va cho thi hanh c6 thé
dwa vao va phai chirng minh 16 rang dwgc mét trong ndm cin ctt dau
tién gbm:

(1) Khong c6 théa thuan trong tai c6 hiéu lwc (Bigu V(1)(a)) vi ly do céc
bén khong cé di ndng luc, hodc thod thuan trong tai vo hiéu;

(2) Bi don khong dwoc thong bao ddy du hop 1é hodc bi don khong thé
tham gia tranh tung (Piéu V(1)(b)) vi Iy do vi pham nguyén tac t8
tung cong bang;

(3) Phan quyét giai quyét mét tranh chdp khong dwoc du liéu trong
hodc khong thudc pham vi thdéa thudn trong tai ciia cac bén (Pidu
V()

(4) Thanh phén hoi déng trong tai hodc thi tuc t6 tung trong tai khong
phit hop véi thod thuin cia céc bén hodc, néu cac bén khong c6 thoa
thuan, khong phu hop véi luat clia qudc gia noi tién hanh t6 tung
trong tai (Piéu V(1)(d));

(5) Phéan quyét chwa c6 hiéu luc rang budc d6i véi cac bén, hodc bi huy
hay dinh chi béi co quan c6 thdm quyén hodc theo ludt ctia quéc gia
noi phan quyét dugc ban hanh(biéu V(1)(e)).

bay 1a nhirng cén citr duy nhdt ma bi don c6 thé sir dung.

Ngoai ra, toa an c6 thé chi dong tir chéi cong nhan va cho thi hanh
dua trén cac cin ctr dwédi day. Tuy nhién, trén thuce té, bi don cting vién
dan dén nhitng cin c nay:

(6) D6i twogng clia vu tranh chip khong thé gidi quyét duoc bing thé
thitrc trong tai theo ludt phédp ctia qudc gia noi viéc cho thi hanh duoc
yéu cau (Didu V(2)(a));

(7) Viéc cho thi hanh phan quyét sé trai voi trat ty cong clia quic gia
noi viéc cho thi hanh dwoc yéu cau (bBiéu V(2)(b)).
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II14. GIAI THICH HEP VE CAN Clr TU CHOI

Luodn ghi nhé muc dich clia Cong wéc 1a "théng nhat cac tiéu chudn theo
d6 ... phan quyét trong tai dwoc thi hanh & cac quéc gia thanh vién"s
(tham khao Chwong I, muc .2), cac nha soan thao dv kién ring cin ct
dé phan déi viéc cong nhan va cho thi hanh phan quyét cia Cong wéc
nén dwoc gidi thich va ap dung theo nghia hep va chi nén tir chéi cong
nhan trong nhitng treong hop nghiém trong.

Phin 16m cac toa an 4p dung céch tiép cin han ché trong viéc giai
thich céc cdn ¢t theo Piéu V. Vi duy, Toa Phic thdm Hoa Ky Vung Ba
khing dinh vao nam 2003 trong vu tranh chép gitta China Minmetals
Materials Import & Export Co., Ltd. véi Chi Mei Corp.:

"Phu hop véi chinh sach ing ho thi hanh phén quyét trong tai nwéc
ngoai, tda dn chi dwoc phép tir chéi cho thi hanh dwa trén nhing
cdn cit quy dinh tai Diéu V clia Cong wéc, va thuong giai thich
nhitng trwong hop dé theo nghia hep."®

Twong tw, Toa Queen's Bench cila New Brunswick, Canada nam 2004
ciing cho rang:

"Cén cr d€ tir chéi quy dinh tai Biéu V ctia Cong wéc New York chi
nén dwoc gidi thich theo nghia hep va han ché."?”

Mot van deé chwa dwoc Cong wée dé cap la diéu gi xay ra néu mét bén
tham gia t0 tung trong tai nhan thirc dwoc sai sot trong th tuc to tung

15 Hoa Ky: Toa 4n Téi cao Hoa Ky, 17/06/1974 (Fritz Scherk véi Alberto-Culver Co.) Nién giam
Trong tai Thwong mai I (1976) tr. 203-204 (US s6 4).

16  Hoa Ky: Toa Phic thdm Hoa Ky, Vang Ba, 26/06/2003 (China Minmetals Materials Import and
Export Co., Ltd. véi Chi Mei Corporation) Nién giam Trong tai Thwong mai XXIX (2004) tr. 1003-
1025 (US s6 459).

17 Canada: Toa Queen's Bench ctia New Brunswick, B phan Xét xtt, Viing Thim quyén Saint
John, 28/07/2004 (Adamas Management & Services Inc. véi Aurado Energy Inc.) Nién giam
Trong tai Thuwong mai XXX (2005) tr. 479-487 (Canada sé 18).
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trong tai nhung khong phan déi trong qua trinh gidi quyét bing trong
tai. Van dé do ciing phat sinh lién quan dén nhitng phan d6i vé thdm
quyeén xét xir dwoc néu ra 1an dau trong giai doan thi hanh.

Nguyén tac chung vé thién chi (d6i khi cling dwoc goi 1a khude tir
hodc khong hanh dong trai nguwoc véi hanh dong trudc d6), 4p dung
dé6i véi nhitng van dé thi tuc ciing nhw ndi dung, can ngin chan viéc
céc bén che gidu thong tin.18

Vidu:

- Toa Thwong mai Lién bang Vung Tay Bac Lién bang Nga cho rang
phan d6i vé viéc trong tai khong di thim quyén ma chwa dwoc néu
ra trong qua trinh tién hanh vu kién trong tai sé khong dwoc dwa ra
lan d4u trong th tuc cho thi hanh;?

- Toa an T8i cao Tay Ban Nha cho ring toa khong hiéu tai sao bi don
"lai phan d6i théa thuén trong tai dwa trén cin ctt ma bi don 1é ra da
¢6 thé néu trong qua trinh tién hanh vu kién trong tai". %

Nguyén tic nay ciing dugc mot sd toa an 4p dung néu mot bén khong
dwa ra cdn c trong thi tuc hiy phan quyét:

- Toa Phuc thdm Berlin xét thiy bi don ctia Pirc khong con quyén duwa

18 Diéu 4 Luat Mdu UNCITRAL vé Trong tai Thwong mai Quéc t€, stra d6i ndm 2006, quy dinh:
"Khi mét bén biét ring bit ki Dieu khodn nao ctia Luét nay c6 thé bi cic bén vi pham, hoidc
bt ki yéu cau nao theo thoa thuan trong tai chwa dwoc tuan thi va van tiép tuc tién hanh t8
tung trong tai ma khong dwa ra phan déi ciia minh vé tinh trang khong tuan thi d6 mét cach
khong cham tré hodc, néu c6 thoi han cho phép, trong pham vi thoi han cho phép do, thi sé
xem nhw di tir b6 quyén phdn déi cia minh."

19  Lién bang Nga: Toa Thwong mai Lién bang, Ving Tay Bac, 9/12/2004 (Dana Feed A/S véi OOO
Arctic Salmon) Nién giam Trong tai Thwong mai XXXIII (2008) tr. 658-665 (Lién bang Nga s&
16).

20 Tdy Ban Nha: Tribunal Supremo, Phong Dan sw, 11/04/2000 (Union Générale de Cinéma, SA
v6i X Y Z Desarrollos, SA) Nién giam Trong tai Thuong mai XXXII (2007) tr. 525-531 (Tay Ban
Nha s8 50).
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trén nhitng cin cit d€ tir choi thi hanh theo Cong wéc New York vi
bi don da khong dwa ra nhitng cidn cit nay trong thi tuc hiy phén
quyét & Ukraina trong thoi han ba thang theo ludt phap Ukraina.
Toa an 14p ludn rang mic du Céng wéc khong quy dinh vé nguyén
tac khong hanh dong trai ngwoc voi hanh dong trwde d6 (estoppel),
quy dinh vé loai trir (Priklusion) ap dung cho phan quyét trong nwéc
theo luat phép Ptec ciing ap dung d6i véi viée cho thi hanh phan
quyét nwdc ngoai.?!

IIL5. QUYEN Ty QUYET HAN CHE POI VOT VIEC CHO THI HANH KHI
CO CAN CU BE TU CHOI

Toa an thwong tir ch6i cho thi hanh khi xét thiy c6 cin ctr d€ tir chéi

theo Cong wéc New York.

Tuy nhién, mét s6 tda an cho rang ho ¢ thdm quyén cho thi hanh
tham chi ca trong trwomg hop mot bén chirng minh dwgc sy ton tai cla
cdn cir d€ tir ch6i theo Cong wéc. Nhitng toa an nay thuwong lam nhw
vay khi cdn ct tr chéi lién quan dén cac vi pham nhé vé céc quy tic t&
tung ap dung cho t6 tung trong tai, hodc bi don khong néu cin cir dé tir
chdéi d6 trong qua trinh t6 tung trong tai.2 (Tham khao thém cac trueong
hop da mo ta trong Chuong nay, muc I11.4 trén day.)

21 Dite: Kammergericht, Berlin, 17/04/2008 (Bén mua véi Nha cung cdp) Nién giam Trong tai
Thurong mai XXXIV (2009) tr. 510-515 (Dt s6 119).

22 Hong Kong: Toa én T6i cao Hong Kong, Toa T6i cao, 15/01/1993 (Paklito Investment Ltd. véi
Klockner East Asia Ltd.) Nién giam Trong tai Thuwong mai XIX (1994) tr. 664-674 (Hong Kong
s6 6) va Toa an Téi cao Hong Kong, Toa T6i cao, 16/12/1994 (Nanjing Cereals, Oils va
Foodstuffs Import & Export Corporation véi Luckmate Commodities Trading Ltd) Nién gidm Trong
tai Thwong mai XXI (1996) tr. 542-545 (Hong Kong s6 9);

Ddo Virgin Anh: Toa Phuc thdm, 18/06/2008 (IPOC International Growth Fund Limited véi LV
Finance Group Limited) Nién gidm Trong tai Thuong mai XXXIII (2008) tr. 408-432 (Pao Virgin
Anh s6 1);

Vuwong quéc Anh: Toa T68i cao, Queen's Bench Division (Toa Thwong mai), 20/01/1997 (China
Agribusiness Development Corporation véi Balli Trading), Nién giam Trong tai Thwong mai
XXIV (1999) tr. 732-738 (UK s6 52).
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Nhitng toa an nay dwa trén cach hanh vin ban tiéng Anh ctia Biéu
V(1), 1a quy dinh dwoc d€ ngd véi cum tir sau "Viée cong nhén va cho
thi hanh phan quyét cd thé bi tir chéi ...". Céch viét nhw vay ciing xudt
hién & ba trong ndm ban chinh thirc ciia Cong wéc, bao gdbm ban tiéng
Trung, Nga, va Tay Ban Nha. Tuy nhién, ban tiéng Phép khong dung
cach dién dat twong tw va chi quy dinh ring viéc cong nhan va cho thi
hanh "seront refusées", nghia la sé bi tir chéi.

IV. CAN CU PE Tr CHOI CHO THI HANH THUOC NGHIA VU
CHUNG MINH CUA BI PON (PIEU V(1))

IV.1. CAN CU 1: MOT BEN KHONG DU NANG LU'C VA THOA THUAN
TRONG TAI VO HIEU (Piéu V(1)(a))

"Céc bén tham gia thoa thuin nhuw tham chiéu dén tai diéu II,
theo luit ap dung d6i véi cac bén, khong c6 di ning luc, hodc
thod thuin néi trén vo hiéu theo luat ma cac bén lwa chon hoac
néu khong c6 chi dan vé diéu nay, theo luat ctia Qudc gia noi ban
hanh phan quyét."

IV.1.1. Mét bén khéng du nang luc

Cac loai van dé phat sinh theo cidn cit nay bao gom cac phan doi vé
"khong c6 @ ning luc", nhw thi€u ning tri tug, khong c6 di nang luc
thé chit, khong c6 di thdm quyén hanh dong nhan danh cong ty hodc
mot bén ky két hop dong chwa du tudi ky két (vi thanh nién).

Ngoai ra, thudt ngit "khong c6 nidng luc" trong ngit canh Biéu V(1)(a)
dwoc giai thich theo nghia "khong du thdm quyén ky két hop déng". Vi
dy, truomg hop nay c6 thé phat sinh khi luit 4p dung cAm mot bén, chang
han nhu doanh nghiép nha nuéc, ky két thoa thuin trong tai d6i véi mot
s6 loai tranh chip c6 thé xay ra: vi du: & mot s6 qudc gia, doanh nghiép
nha nuwéc c6 thé bi luat phap cdm khong duoc ky két théa thudn trong tai
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trong hop dong quéc phong (tuy nhién, tham khao Chwong II, muc
1V.6.2, trich d4n Pao Luat Tu phap qudc t€ Thuy si nhw mét vi du). 23

Can lvu y rdng Nha nuwéc, doanh nghiép nha nuéc va cac co quan
nha nuwéc khac khong dwoc loai trir khéi pham vi cia Cong wéc chi vi
ly do vé tw cach. Céach dién dat "thé nhan hay phap nhan" tai Diéu I(1)
ctia Cong wéc thwong dwoc coi la bao gbm ca cac phap nhan nha nuwéc
ky két hop dong thwong mai véi cac bén tw nhan. Toa an hau nhu luon
pht nhédn bién h vé quyén mién trir cong quyén do mot Nha nwdc néu
ra dé€ phan d6i viéc cho thi hanh théa thuén trong tai va cong nhan va
cho thi hanh phan quyét trong tai dwa trén Iy thuyét vé quyén mién trir
han ché va khwérc tir quyen mién trir. Toa 4n cling thwdong vién din dén
su khéc biét gifra hanh vi khong mang tinh nhan danh quéc gia (acta de
jure gestionis) va hanh vi thuc hién quyén luc nha nwéc (acta de jure
imperii), hodc dua trén nguyén tic phai tuan thi théa thuan (pacta sunt
servanda) va viéc tao ra mot trat tw cong qudc té (ordre public réellement
international). Sy khac biét nay cting dwoc dwa ra trong mot s6 truong
hop lién quan dén viéc thi hanh.

Mét vi du la vu tranh chdp & Hong Kong ndm 2010 cua FG
Hemisphere, yéu cdu cong nhén va cho thi hanh hai phan quyét trong tai
nwdc ngoai doi véi tai san clia mot doanh nghiép nha nwéc Trung Quéc
(DNNN TQ), bao gom phi gia nhip ma DNNN TQ dén han nép cho
nuwdc Cong hoa Dan chit Cong-go lién quan dén mot s6 quyén khai
khoang (Tai sin DNNN TQ).% Chinh pht Trung Qudc lap luan ring

23 Pao luat Tw phap qudc t€ Thuy Si, Piéu 177(2) quy dinh:
"Néu mét bén tham gia thoéa thuén trong tai la Doanh nghiép Nha nuwéc hodc doanh nghiép
chiu su chi phdi ctia mot t chirc do Nha nuwéc kiém soét, bén d6 khong duwoc vién din dén
luat phép ctia chinh minh dé phan dgi kha nang giai quyét bing trong tai cia tranh chip hoic
nang lyc ctia bén d6 déi véi t6 tung trong tai."

24 Hong Kong: Toa Phuc thdm, 10/02/2010 va 5/05/2010 (FG Hemisphere Associates LLC véi
Democratic Republic of the Congo, et al.), CACV 373/2008 & CACV 43/2009 (10/02/2010);
Nién gidm Trong tai Thwong mai XXXV (2010) tr. 392-397 (Hong Kong s6 24). Tai thoi diém
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Trung Qudc hién dang ap dung, va da ludn ap dung théng nhit trong
qué khit, nguyén tic quyén mién trir cong quyeén tuyét déi, va vi vy
tai san cia DNNN TQ dwoc mién trir thi hanh. Tuy nhién, Toa Phuac
tham cho ring tdoa an Hong Kong dp dung quy tic quyén mién trir han
ché va do vay phan Tai san cia DNNN TQ khdng dung cho muc dich
cong quyeén sé khong dwgc mién trir thi hanh.

Cong wéc khong chi rd cach xac dinh ludt ap dung ddi véi nang luc
ctia mdt bén ("luat ap dung déi véi bén d6"). Do d6, luat nay phai duoc
xac dinh bang cach dp dung quy tic xung dot phap luat ciia tdoa an noi
viéc cong nhén va cho thi hanh dwoc yéu ciu, thwong 1a luét clia noi cwe
tra cia thé nhéan va luat cla noi thanh 14p cong ty.

IV.1.2. Théa thudn trong tai vo hiéu

biéu V(1)(a) ciing quy dinh cin ct tir chéi trong treomg hop théa thuin
trong tai "theo quy dinh tai diéu II” “v6 hiéu theo ludt ma cac bén lya
chon, ho#ic néu khong c6 chi din vé diéu nay, theo luit ciia Qudc gia noi
ban hanh phan quyét". Can ct tir chéi nay thuong dwoc vién din dén
trén thuc té.

Bi don thwong 1ap luin dwa trén cin ctr nay rdng théa thuin trong
tai chinh thirc vo hiéu vi khong dwoc 14p "bing van ban" theo quy dinh
tai Biéu II(2) (tham khdo Chwong II, muc IV.2). M6t cin cit ¢6 lién quan
dé tir choi thi hanh c6 thé dwgc néu ra la khong hé c6 thoa thudn veé viéc
giai quyét tranh chip bing trong tai trong pham vi ¥ nghia ctia Cong
wéc. Vi du phé bién khac veé céc 14p luan c6 thé dwoc néu ra theo cin cir
nay bao gom cdo budc vé sy bit hop phap, cudng ép hodc gian lan dé
dan dén thoa thuan.

Doi khi, bi don c6 thé dwa trén cén cit nay trong trwong hop bi don

soan thdo tai liéu nay, khang cédo d6i véi quyét dinh dang cho xét xtt clia Toa Chung
thdm Hong Kong.
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14p luan ring bi don la mot bén cla théa thuén trong tai lién quan. Vin
d@ nay dwoc toa 4n quyét dinh bang cach danh gié lai cac sy kién khach
quan cta vu tranh chdp, doc 1ap véi quyét dinh cla cac trong tai vién.
Vi dy, trong vu tranh chdp Sarhank Group, bi don bién hd rdng khong c6
thoa thuln trong tai dwoc cac ben ky két bang vin ban. Toa Phac thdim
Hoa Ky Vung Hai cho ring toa 4n vung da sai khi dya trén nhin dinh
clia cac trong tai vién trong phan quyét ring bi don chiu sw rang budc
cia diéu khoan trong tai theo luat phap Ai Cép, 1a luat ap dung cho hop
dong. Thay vao do, 1€ ra toa an vung phai ap dung luat phap ctia Lién
bang Hoa Ky d6i voi vin dé nay khi xem xét phan quyét cho thi hanh.
Do d6, Toa chuyén lai vu tranh chép cho toa 4n ving "dé tim hiéu thuc
t& vé viéc liéu [bi don] c6 dong y gidi quyét bang trong tai ... dwa trén
bt ky... co s& nao dwoc luat hop déng ctia Hoa Ky hodc phap luit vé
dai dién thira nhan".

Trong quyét dinh gan day vé vu tranh chép giita Dallah Real Estate
& Tourism Holding Co véi Pakistan, Toa 4n T6i cao Anh da lam r6 pham
vi clia nguyeén tic vé thAm quyén tw xem xét thdm quyén & Anh.26 Toa
an Téi cao cho rang trong khi hoi dong trong tai c6 thim quyeén ty quyét
dinh thdm quyén ctia chinh minh nhw mét vin dé so bd, khi c6 don yéu
cdu thi hanh theo Cong wéc New York, trong trwong hop cé phan doi
veé thdm quyén, toa 4n c6 quyén xem xét lai toan bo cac sw kién va van
dé dé xac dinh thdm quyén.

Toda &n T6i cao ra soat cach ap dung nguyeén tic thim quyeén tu xem
xét thim quyén & nhiéu quéc gia khac nhau trén thé gidi. Tai doan 25,
toa lwu y rang "mdi qudc gia ... &p dung mot s6 hinh thitc xem xét ctia
toa an d6i véi quyét dinh vé thdm quyén clia trong tai vién. Rét cudc,

25 Hoa Ky: Toa Phuc thdm Hoa Ky, Toa s6 2, 14/04/2005 (Sarhank Group véi Oracle Corporation)
Nién gidm Trong tai Thwong mai XXX (2005) tr. 1158-1164 (US s6 523).
26 Vwong quéc Anh: [2009] EWCA Civ 755; [2010] 2 W.L.R. 805 (CA (Civ Div)).
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hop dong khong thé trao cho co quan trong tai bat ky thdm quyén nao
... néu cac bén chwa hé tham gia hop dong d6." (Trich dan vy tranh chip
China Minmetals cia Hoa Ky; tham khao chu thich s6 16.)

Vi vy, viéc hoi déng trong tai c6 thé tw xac dinh thdm quyén clia
chinh minh khéng déng nghia véi viéc héi dong trong tai c6 thim
quyeén riéng biét d6i véi vin dé nay. Mot toa an noi c6 yéu ciu thi hanh
phan quyét trong tai khac véi dia diém gidi quyét tranh chip bing
trong tai ciing c6 thdm quyén xem xét lai thdm quyén ctia héi dong
trong tai.

Mic du Toa an (Thdm phan Collins) chdp nhin khuynh hwéng quéc
té 1a han ché xem xét nhitng nhan dinh ctia héi déng trong tai va cling
nhin manh chinh sach tng ho thi hanh ctia Cong wéc New York, 6ng
xét thdy khong yéu t6 nao duwoc wu tién. Ong cho ring theo Pao luat
ndm 1996 (diéu 30) & Anh, mét hoi déng trong tai dwoc phép xem xét
vin dé so bd rdng liéu hoi ddng trong tai c6 thim quyén hay khong.
Tuy nhién, néu vin dé nay duoc dwa ra toa an, tdoa an dwoc yéu ciu
phai diéu tra doc 1ap thay vi chi ra soat lai quyét dinh cla cac trong tai
vién. Toa 4n T8i cao cho rang quan diém nay ciing twong tw nhw & Phép,
noi phan quyét dwoc ban hanh. Ngay sau khi ¢6 quyét dinh ctia Toa an
T6i cao Anh, Tda Phiic thidm Phép tir chéi yéu cau hiy ba phan quyét,
vi cho rang quyét dinh ctia hoi ddng trong tai veé viéc ho c6 thdm quyén
la chinh xac.?” Mac du tdoa an khong thé hién quan diém vé pham vi xem
xét lai clia toa d6i vdi vin dé thdm quyeén ctia hoi dong trong tai, toa da
xem xét lai toan bd quyét dinh d6.

(Tham khao thém Chwong II, muc II1.2, lién quan dén pham vi xem
xét lai clia toa 4n dwoc yéu ciu chuyén cac bén téi trong tai.)

27 Phéap: Toa Phuc thim, 17/02/2011 (Gouvernement du Pakistan - Ministere des Affaires
Religieuses v&i Dallah Real Estate va Tourism Holding Company).
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IV.2. CAN CU 2: KHONG buroC THONG BAO VA VI PHAM THU TUC TO
TUNG; QUYEN PUQC XET XUr CONG BANG (Pitu V(1)(b))

" Bén phai thi hanh phén quyét khong duoc thong bao day du hop
1é vé viéc chi dinh trong tai vién hay vé thu tuc t6 tung trong tai hodc
do mét nguyén nhan gi khac khong thé tham gia tranh tung."

biéu V(1)(b) quy dinh cén cir tir chéi d6 1a bén phai thi hanh phan
quyét khong dworc trao co hdi, hodc khong dwoc trao co hdi cong bing,
dé tham gia tranh tung vi: (i) khong dwoc thong bao day du hop 1€ vé
viéc chi dinh trong tai vién hay vé t6 tung trong tai; hodc (ii) vi ly do
khac khong thé tham gia tranh tung.

Tuy nhién, cdn ci nay khong nhdm d€ toa an dwa ra quan diém
khac v6i quan diém cta hoi dong trong tai vé cac vin deé thu tuc. Diéu
phai dwgc ching minh 1a bén phai thi hanh bing cach nao d6 da bi
tudc doat quyén dwoc hoi dong trong tai ling nghe va quyét dinh vé
vu tranh chép.

IV.2.1. Quyén dwoc Xét xtr Cong bing

biéu V(1)(b) quy dinh ring cac bén phai c6 phién hop gidi quyét tranh
chdp cong bing, dap ung yéu cau tdi thi€u vé cong bing. Chudn muyc
t6i thiéu vé cong bang dwoc Toa Phitc thdim Hoa Ky Viung Bay mo ta
bao gém "thoéng bao day du, phién hop xem xét chirng cit, va quyét dinh
khach quan cla trong tai vién". Vi vay, trong tai vién c6 quyén 16n trong
viéc tw quyét dinh vé cach thiec ho c6 thé tién hanh thi tuc, v.v...

IV.2.2. Khong dwoc thong bio ddy du

Viéc mot bén khong duoc thong bao day du veé viée chi dinh trong tai
vién hodc thi tuc t6 tung trong tai 1a trwong hop bit thwong. Néu mot
bén da chi dong tham gia trong tai, sau nay bén d6 khong thé phan nan
veé viéc thong bao khong day du.
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Mit khac, trong nhitng vu kién trong tai ma bi don ving mit, bing
chirng vé thong bao phai dwgc quan tdm nghiém tuc & tit ca cac giai
doan.

Vi duy, c6 thé khong cé thong bao trong trieong hop mét bén da thay
d6i dia chi ma khong thong bao cho bén kia hodc & mét noi khong thé
nhan dwoc fax hodc cac phwong tién truyén thong khac mot cach déang
tin c4y. Trong nhitng trwomg hop do, hoi dong trong tai va nguyén don
trong vu kién trong tai cin thwc hién moi hanh dong c6 thé & mic hop
ly dé thong béo vé vu kién trong tai va viéc chi dinh hoi dong trong tai
cho bi don va c6 bang chirng doc 14p vé nhitng nd luc d6. Néu khong
lam dwoc nhw viy, viéc thi hanh phan quyét twong ing c6 thé bi tir
choéi. Trong mot trwvong hop nhu trén, Toa én Téi cao Thuy Pién tir chéi
cho thi hanh, khi xét thiy ring trong tai vién da bé qua mot thyc t& la
viéc gtri thong tin téi dia chi trede d6 ciia mot bén Thuy Dién da bi g
tra lai.?s

Tuy nhién, viéc ving mit c6 th€ don gidn 1a lya chon ctia mot bén.
Trong trwomg hop bi don da nhan dwoc thong bao thuc t€ cia trong tai
nhung bi don khong tham gia hodc tir chdi tham gia t6 tung trong tai,
toa 4n cho rdng khong c6 vi pham nguyén tic t8 tung cong bing theo
biéu V(1)(b). Néu mot bén chon cach khong tham gia trong tai thi day
khong phai la cdn ctr d€ tir chéi thi hanh.

IV.2.3. Vipham Thi tuc T6 tung Hop 1¢: "Khong thé Tham gia Tranh tung"

Vu viéc ndi tiéng tai Hoa Ky gitra Iran Aircraft Industries véi Avco Corp.
1a mot vi du vé truong hop viée cong nhan va cho thi hanh bi tir ch6i vi
bi don khong thé trinh bay 14p ludn cia minh.? Sau khi tham van véi

28 Thuy Dién: Hogsta Domstolen, 16/04/2010 (Lenmorniiproekt OAO véi Arne Larsson & Partner
Leasing Aktiebolag) Nién giam XXXV (2010) tr. 456-457 (Thuy Dién sé 7).

29 Hoa Ky: Toa Phuc thdm Hoa Ky, Toa s6 2, 24/11/1992 (Iran Aircraft Industries va Iran
Helicopter Support va Renewal Company véi Avco Corporation) Nién giam Trong tai Thuong
mai XVIII (1993) tr. 596-605 (US s6 143).
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cht tich héi dong trong tai (ngwoi sau d6 da bi thay thé), va dua trén tu
vén cta cht tich hdi dong trong tai, nguyén don da quyét dinh khong
trinh héa don chirng minh phén tich vé thiét hai clia mét cong ty ké
toan chuyén nghiép. Nguyén don chi dya trén céc tom tat - nhung chi
ra rdng nguyén don sdn sang cung cip bang chimg cu thé hon néu dwogc
yéu cau. Hoi dong trong tai cudi ciing da tir chdi yéu cau doi boi thuong
thiét hai trén co s¢ khong c6 bing chirng dé chimg minh. Toa Phic
thdm Hoa Ky Viung Hai tir chéi cong nhan va cho thi hanh phén quyét
trén co s& bén thua kién da khong thé dwa ra 1ap ludn cia minh vé bbi
thuong thiét hai.

Mot s6 phan quyét da bi tir ch6i cong nhén va cho thi hanh trong
trwdmg hop trong tai vien khong hanh dong cong bing. Vi du:

- Toa Phuc tham Naples tir chdi cho thi hanh phan quyét ctia Ao dua
trén can c rang thong bao trudc mot thang cho bi don quéc tich Y
tham duw phién xét xir & Vienna la khong du vi trong thoi gian do,
khu vuc ctia bi don xay ra mot tran dong dat 16m;%

- Toa Phuc thdm Anh giit nguyén quyét dinh tir chéi thi hanh mot
phén quyét cla An D6 dwa trén cin ct 1a mot bén bi §m nghiém
trong, diéu da dwoc mot bén néu ra dé yéu cau hoan phién hop giai
quyét tranh chdp nhung khong thanh cong, dong nghia véi viéc sé
la khong thuce t€ khi che doi bén d6 tham gia t8 tung trong tai, bao
gdm viéc ndp ban tw bao vé;3!

- Toa an Cap cao Hong Kong tlr ch6i cho thi hanh mét phan quyét vi
cho ring Uy ban Trong tai Thwong mai va Kinh t& Qudc t& Trung

30 Y: Corte di Appello, Naples (Salerno Section), 18/05/1982 (Bauer & Grossmann OHG véi
Fratelli CerroneAlfredo e Raffaele) Nién gidm Trong tai Thwong mai X (1985) tr. 461-462 (Y s6
70).

31 Vwong quéc Anh: Toa Phac thidm (Phong Dan sw), 21/02/2006 va 8/03/2006 (Ajay Kanoria, et
al. voi Tony Francis Guinness) Nién giam Trong tai Thwong mai XXXI (2006) tr. 943-954 (UK
s6 73).
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Qudc (CIETAC) khong cho bi don co héi ¢6 y kién vé cac bao cao
clia chuyeén gia do hoi dong trong tai chi dinh.?

Vi du vé nhitng phan d6i cong nhan va cho thi hanh khong thanh cong
dwa vao cdn ¢ vi pham thi tuc t6 tung hop 1é&:

Trong tai vién tir chéi déi lich phién hop gidi quyét tranh chip dé
thuin tién cho nhan chirng ctia bén phan d6i thi hanh;

Hoi ddng trong tai tir chdi hodn va tir chéi bang chirng bé sung;
Ho6i dong trong tai tir ch6i hodn va dinh chi thi tuc trong tai do tha
tuc pha san;

Hoi dbng trong tai ra phan quyét vé suy doan va nghia vu chirng
minh;

Ho6i déng trong tai dya trén nhitng ly thuyét phap Iy méi trong phan
quyét ma trwdc d6 chwa dwoc céc bén tranh ludn;

Hoi dong trong tai rut ngan viéc kiém tra chéo nhan chirng;

Céc bén khong tham gia phién xét xt vi lo ngai bi bt gitr & Qudc
gia noi giai quyét tranh chdp bing trong tai; va

Mot dai dién ctia cong ty khong thé tham gia phién xét xt vi khong
dwoc cap thi thwe nhap canh.

IV3. CAN CU 3: KHONG THUOC HOAC VUOT QUA PHAM VI CUA

THOA THUAN TRONG TAI (Digu V(1)(c))

"Phan quyét giai quyét mot tranh chip khong dwoc dy liéu trong
hodc khong thudc pham vi cac diéu khoan ctia don khéi kién,
hodc phan quyét trong tai gom céc quyét dinh vé cic vin dé
ngoai pham vi don khéi kién, tuy nhién, néu cic quyét dinh vé

32

Hong Kong: Toa an T6i cao Hong Kong, Toa T6i cao, 15/01/1993 (Paklito Investment Ltd. véi
Klockner East Asia Ltd.) Nién giam Trong tai Thuwong mai XIX (1994) tr. 664-674 (Hong Kong
s6 6).
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cac vadn dé dwoc yéu ciu giai quyét bang trong tai co thé tach roi
khoi céc quyét dinh vé cac van dé khong dwoc yéu cau, thi phan
clia phan quyét trong tai gdm cac quyét dinh vé van dé dwoc yéu
ciu ¢ thé dwgc cong nhan va cho thi hanh."

Cén ctr d€ tir chdi theo quy dinh tai Ditu V(1)(c) 1a phan quyét:

- Giai quyét mot tranh chip khong dwoc du liéu trong hodc khong
thudc pham vi cac diéu khoan ctia don khéi kién, hodc

- GOm céc phan quyét vé cac van dé ngoai pham vi dugc cac bén yéu
ciu giai quyét bang trong tai.

Céc cdn cir tai Didu V(1)(c) thé hién nguyeén tic hdi dong trong tai chi c6
thdm quyén quyét dinh cdc vdn dé ma céc bén da théng nhit yéu ciu
trong tai quyét dinh.

Khi x4c dinh nhitng vin d& ma cac bén da yéu cau hoi déng trong
tai gidi quyét, phai quan tam dén théa thuin trong tai va cac ché tai
dwoc yéu cdu ma cac bén da ndp cho hoi dong trong tai. Cach dién dat
clia thda thuén trong tai néu ra nhitng vin dé cac bén da thong nhat yéu
cau hoi dong trong tai gidi quyét 1a hét sirc quan trong; cac vin dé dwoc
yéu cau phai thudc pham vi do.

Nhirng dieu khodn miu ma cac t8 chirc trong tai cong bd thuong
duwgc soan thdo nhdm trao cho hdi ddng trong tai thdim quyeén rit réng
d€ quyét dinh tat ca cac tranh chdp phat sinh tir hodc lién quan dén thoa
thuin vé ndi dung ctia cac bén (thwong la hop dong). Céc van dé veé sy
sin sang va vin dé twong tu thuong lién quan dén kha ndng chdp nhin
(chtr khong phai thim quyén) va do d6 khong dwoc tdoa an xem xét lai.
(Tham khao thém Chwong II, myc III.1 vé& thdm quyén tw quyét dinh
thdm quyén ctia hdi déng trong tai va viéc tda 4n xem xét lai théa thuan
trong tai.)

Toa an c6 quyén cho phép thi hanh mét phin ctia phan quyét néu
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chi mét phan phan quyét vwot qua thim quyén cta hdi déng trong tai,
v6i diéu kién 1a phin thudc phdm quyén ctia hoi déng trong tai c6 thé
duwoc tach riéng. Ditu nay dwoc quy dinh tai doan cudi Ditu V(1)(c)
("néu céc quyét dinh vé cac van dé dwoc yéu cau giadi quyét bang trong
tai c6 thé tach roi khoéi cac quyét dinh vé cac vin dé khong dwoc yéu
cau, thi phan clia phan quyét trong tai gom cac quyét dinh vé vin dé
dwoc yéu cau c6 thé dwoc cong nhin va cho thi hanh").
IV.4. CAN CU 4: VI PHAM QUY PINH VE THANH PHAN HOI DONG
TRONG TAI HOAC THU TUC TO TUNG TRONG TAI (Piéu V(1)(d))
"Thanh phan héi dong trong tai hodc thi tuc t6 tung trong tai
khong phtt hop véi thoa thuan ctia cac bén hodc, néu khong co6
thod thudn d6, khong pht hop véiluit ctia quéc gia noi tién hanh
gidi quyét tranh chip bang trong tai."

biéu V(1)(d) c6 hai loai vi pham c6 thé xay ra, lién quan dén:

- thanh phén hoi déng trong tai;

- thu tuc t6 tung trong tai.
IV.4.1. Thanh phdn H6i dong trong tai

Phén dau tién ctia Biéu V(1)(d) 4p dung néu mét bén bi twdc quyén chi
dinh trong tai vién hodc quyén dwoc gidi quyét tranh chip béi mot hoi
dong trong tai c6 thanh phan dung véi thda thudn cla cic bén.

Céc treong hop phan déi viéc cho thi hanh khi mét bén tir chéi chi
dinh trong tai vién va trong tai vién dugc toa dn chi dinh, hodc trwong
hop trong tai vién bi phan d6i thanh cong va bi thay thé theo quy tic
ap dung dwoc cac bén lya chon va phap luat ap dung sé khong thanh
cong theo can cit nay.

biéu V(1)(d) quy dinh rang toa an phai tim hiéu xem:
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Liéu céc bén c6 thoa thuin vé thanh phan hoi dong trong tai;
Néu c6, phai xac dinh nhiing gi cdc bén da thoéa thuén;

Liéu thoa thudn d6 cé bi vi pham;

L.

Chi trong trueong hop khong c6 thda thuln gitta cac bén vé thanh
phén hoi dong trong tai thi toa d4n méi dp dung luat phap clia quéc
gia noi tién hanh giai quyét tranh chdp bang trong tai dé€ xac dinh
xem liéu thanh phin héi dong trong tai c6 khong tuan tha phép
luat do.

Vi du, cac bén c6 thé da dinh rd mot t8 chirc thwe hién viéc chi dinh
cht tich héi déng trong tai hodc trong tai vién trong diéu khoan trong
tai, nhung trén thyc t&€ mot ngwoi khéc lai chi dinh trong tai vién. Vin
dé twong tu phat sinh néu trong tai vién phai dwgc chon tir mét nhom
ngudi nhit dinh, nhung sau d6 lai dwoc chon tir mot nhém khac. Tuy
nhién, trong trwong hop nay, tda 4n nén xem xét than trong vé viéc
liéu c6 thuc sy cAn phai tir chéi thi hanh vi bén phan déi cong nhin
va cho thi hanh phan quyét da bi twéc quyén, hay liéu vé thuc chit,
beén d6 da dwoc hudng thi tuc trong tai cong bing va chi cé chut sai
léch rat nhé veé thu tuc. P4y 1a minh hoa vé loai vu tranh chip trong
do6 toa an c6 thé quyét dinh cho thi hanh néu vi pham qud nhé (tham
khdo phia trén Chwong nay, muc IIL5).

Chang han, trong vu tranh chip Nanhai Trung Qudc, Toa an Cip cao
Hong Koéng cho ring mic du thda thuin cy thé cla céc bén vé thanh
phan héi dong trong tai khong dwoc tuan thi, tda an xem xét viéc cho
thi hanh nén thyc hién thdm quyén tw quyét dé cho thi hanh phan
quyét, vi tda an coi vi pham c¢6 lién quan la twong d6i nho.3

Théa thuén trong tai c6 thé quy dinh nhitng ndng luc nhét dinh d6i

33 Hong Kdng: Toa an Cip cao Hong Kong, Toa an Tdi cao, 13/07/1994 (China Nanhai Oil Joint
Service Corporation Shenzhen Branch véi Gee Tai Holdings Co. Ltd.) Nién giam Trong tai
Thurong mai XX (1995) tr. 671-680 (Hong Kong s6 8)
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v6i mot hodc mot s6 trong tai vién, vi duy, ho phai thanh thao nhitng
ngon ngtt nhat dinh; c6 qudc tich ctia mét quéc gia cu thé; dwoc phép
hanh nghe luat & mot qudc gia cu thé; c6 bang ky sw, v.v... Trong nhitng
trwong hop nay, tda 4n can hét sirc quan tdm xem xét viéc trong tai vién
bi thi€éu mét ndng luc theo quy dinh trén thyc té c6 phai 1a sy thiéu cong
bang vé thi tuc. Vi du, néu diéu khoan trong tai yéu ciu trong tai vién
phai la "thwong nhan", hodc c6 kinh nghiém cu thé ctia nganh, nhung
thay vao dé mot luat sw khong c6 nhitng ndng lwc dé dwoc chi dinh,thi
van c6 thé 14p ludn dé phan quyét duoc thi hanh b4t chip vi pham trén.

Vi du vé nhitng phan déi khong thanh cong dwa vao cin ¢t vi pham
veé thanh phin ctia héi déng trong tai ciia Pidu V(1)(d) bao gbm:

- Toa Phtc thim Munich bac phan déi rdng thanh phan héi dong
trong tai khong theo théa thuén ctia cdc bén. Hoi dong trong tai bao
gbm mét trong tai vién thay vi hai trong tai vién theo nhw da thong
nhit trong diéu khoan trong tai. Toa an xét rang bi don da biét veé
thanh phan hoi déng trong tai nhung khong phan déi trong qua
trinh tién hanh vu kién trong tai;?*

- Trong mét vu tranh chip dwoc dwa ra Toa an T6i cao Tay Ban Nha,
théa thuin trong tai quy dinh trong tai xét x& tranh chip la
Association Cinématographique Professionnelle de Conciliation et
d'Arbitrage (ACPCA) & Phap. Trong qud trinh tién hanh t6 tung
trong tai, khi bi don khong chi dinh dworc trong tai vién, viéc chi dinh
dwoc thyc hién béi chi tich Lién doan cac Hiép hoi San xudt Phim
Qudc té. Toa an phii nhdn phan d6i clia bi don ring viéc chi dinh
nay vi pham théa thuin cta céc bén, vi xét thdy rang viéc chi dinh
da tuan thu cac quy dinh lién quan ctia quy tic ACPCA.%

34 Ditc: Oberlandesgericht, Munich, 15/03/2006 (Manufacturer véi Nha cung cdp, in liquidation)
Nién gidm Trong tai Thwong mai XXXIV (2009) tr. 499-503 (Ditic s6 117).

35 Tay Ban Nha: Tribunal Supremo, Phong Dan sw, 11/04/2000 (Union Générale de Cinéma, SA
v6i X Y Z Desarrollos, SA) Nién giam XXXII (2007) tr. 525-531 (Tay Ban Nha sg 50).
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Vi du vé phan d6i thanh cong dwa vao cin ctt vi pham vé thanh phan
héi déng trong tai quy dinh tai Diéu V(1)(d) bao gom:

- Nam 1978, Toa Phuc thdm Florence xét thdy hoi dong trong tai bao
g6m hai trong tai vién & London da vi pham thoéa thuén trong tai clia
céac bén, mic du da tuan tha ludt phép ctia quoc gia noi gidi quyét
tranh chp bang trong tai. Diéu khoan trong tai quy dinh phai chi
dinh ba trong tai vién, nhung hai trong tai vién dwoc chi dinh lai
khong chi dinh trong tai vién thir ba vi ho dong thuan vé két qua cia
vu tranh chdp - luit clia Anh tai thoi diém d6 chdp nhin diéu nay;*

- Toa Phuc thdm Hoa Ky Khu vire 2 tir ch6i cong nhén va cho thi hanh
mdt phan quyét dua trén cin ct 1a théa thudn cla cac bén vé thanh
phén hoi ddng trong tai da bi vi pham, vi quy trinh chi dinh trong
théa thuan khong dwoc tuan thi. Toa an da chi dinh chd tich hoi
dong trong tai dwa trén don yéu ciu ciia mét bén, thay vi cac trong
tai vién do ca hai bén chi dinh dwoc cho mot khoang thoi gian dé
théng nhit bau chu tich, theo quy dinh trong théa thuan trong tai.?”

IV.4.2. Thil tuc t6 tung Trong tai

Cong wéc khong 6 y dinh trao cho bén thua kién quyén khang cao doi
véi quyét dinh vé thi tuc t6 tung ctia hdi déng trong tai. Quy dinh vé
cdn ctr vi pham thi tuc t6 tung trong tai nay ctia Diéu V(1)(d) khong
nham tir chdi cong nhan hodc cho thi hanh mdt phan quyét néu toa 4n
duwgc yéu ciu c6 quan diém phap ly khac véi cac trong tai vién, chang
han lién quan dén viéc c6 moi nhan chirng hay khong, c6 cho phép tiép
tuc kiém tra chéo nhan ching hodc cho phép bao nhiéu ban y kién bang

36 Y: Corte di Appello, Florence, 13/04/1978 (Rederi Aktiebolaget Sally véi srl Termarea) Nién
giam Trong tai Thwong mai IV (1979) tr. 294-296 (Y s6 32).

37 Hoa Ky: Toa Phic thdm Hoa Ky, Toa s6 2, 31/03/2005 (Encyclopaedia Universalis S.A. vdi
Encyclopaedia Britannica, Inc.) Nién giam Trong tai Thwong mai XXX (2005) tr. 1136-1143 (US
$6 520).
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véan ban.

Thay vao d6, quy dinh nay cta bBiéu V(1)(d) hwéng dén nhiing sai

s6t mang tinh nén tadng hon so véi thi tuc t8 tung da thong nhat, bao

gdm nhitng tinh huéng trong d6 cac bén thdng nhit st dung quy tic
ctia mét t6 chirc nhung qua trinh t6 tung trong tai dwoc tién hanh theo
quy tac ctia mot t6 chitc khac, hodc tham chi trwong hop cac bén da
théng nhit khong ap dung quy tac cla td chirc nao.

Vi du vé nhitng phan d6i khong thanh cong dwa vao can cit vi pham

thi tuc t6 tung trong tai quy dinh & Diéu V(1)(d) bao gom:

Toa Phuc thim Bremen béc 14p luin ctia bi don ring thi tuc t3 tung
trong tai, dwoc thwe hién & Thé Nhi Ky, khong tuan tha B luat T
tung Dan sy Thé Nhi Ky vi hoi dong trong tai khong chdp thuin yéu
cau ctia bi don vé viéc mé phién hop giai quyét tranh chdp va khong
quan tdm dén dé nghi cung cdp bang chitng méi cta bi don. Toa dn
cho rdng hoi ddng trong tai da hanh x& theo Quy tic Trong tai
ctia Phong Throng mai Istanbul, ma cac bén da théng nhit;

Truéc khi duge dwa ra Toa an Khu vuc ciia Hoa Ky & Bic Florida, bi
don Devon (nguyén don trong vu kién trong tai, da dwoc xét xtr tai
Uy ban Trong tai Hang hai Trung Quéc (CMAC)) cho rdng thi tuc t&
tung trong tai da khong tuan tht Luat phap nwéc CHND Trung Hoa
vi CMAC dd bac phan t6 cta bén kia nhung sau d6 lai cho phép bén
d6 nop don khéi kién riéng va don nay sau d6 lai dwoc hop nhit véi
don kién cta Devon. Toa an béc bé lap luan nay, vi Devon khong
ching minh dwoc ring quyét dinh cia CMAC khong tuan thi luat
phép Trung Qudc.®

38

39

Diic: Hanseatisches Oberlandesgericht, Bremen, 30 thang 9 ndm 1999 (Nguyén don vdi Bi
don), Nién giam Trong tai Thwong mai XXXI (2006) tr. 640-651 (Dtic s6 84).

Hoa Ky: Toa éan Khu vuc Hoa Ky, Bic Florida, Pensacola Division, 29 thang 3 nam 2010
(Pactrans Air & Sea, Inc. véi China National Chartering Corp., et al.) Nién giam Trong tai
Thwong mai XXXV (2010) tr. 526-527 (US s6 697).
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Vi du v& nhitng phan d6i thanh cong dwa vao cin ct vi pham thi tuc

t0 tung trong tai quy dinh & Diéu V(1)(d) bao gbm:

Toa Phuc thim Thuy si tir chdi cong nhéin va cho thi hanh mét phan
quyét ctia Pirc, vi cho ring tha tuc trong tai khong theo dung thoa
thudn clia cac bén; thoa thuan trong tai quy dinh thuc hién trong tai
& Hamburg theo d6 "moi tranh chdp phai dwoc giai quyét trong cing
mot thil tuc t8 tung trong tai". Thay vao do, trong tai dién ra thanh
hai giai doan: trwdc tién la trong tai vé chit lwong béi hai chuyén gia
va sau do6 1a trong tai dwogc thye hién béi mot hoi déng bao gém ba
trong tai vién;%

Toa Phiuic thdm Thé Nhi Ky tir chéi cong nhén va cho thi hanh mot
phén quyét ctia Thuy Si véi can ctr 1a luét t6 tung ma céc bén da
thong nhat khong dwoc ap dung;4

Toa an Téi cao Italia cho thi hanh phan quyét cia Stockholm nhung
khong cho thi hanh phan quyét ctia Bac Kinh dwgc tuyén lién quan
dén cuing tranh chip. Toa an cho rang phan quyét ciia Bic Kinh trai
véi théa thudn ctia cac bén dy dinh chi st dung moét trong tai, hodc
& Stockholm hodc & Bic Kinh, tuy thudc bén nao bit dau thu tuc
trong tai trudc.2

IV.5. CAN CUr 5: PHAN QUYET CHUA CO HIEU LUC RANG BUOC, Bl

HUY HOAC BINH CHI (Pigu V(1)(e))

"Phan quyét chwa c6 hiéu luc rang budc doi véi cac bén, hodc da

40

41

42

98

Thuy si: Appellationsgericht, Basel-Stadt, 6 thang 9 nam 1968, (Corporation X AG, bén mua véi
Cong ty Y, bén bin) Nién giam Trong tai Thwong mai I (1976) tr. 200 (Thuy si s6 4).

Thé Nhi Ky: Toa Phuc thdm, 15th Legal Division, 1 thang 2 ndm 1996 (Osuuskunta METEX
Andelslag VOTS. véi Tiirkiye Electrik Kurumu Genel Miidiirliigii General Directorate, Ankara)
Nién gidm Trong tai Thwong mai XXII (1997) tr. 807-814 (Thé Nhi Ky s6 1).

Y: Corte di Cassazione, 7 thang 2 ndm 2001, s6 1732 (Tema Frugoli SpA, dang gidi thé véi Hubei
Space Quarry Industry Co. Ltd.) Nién gidm Trong tai Thwong mai XXXII (2007) tr. 390-396 (Y
s6 170).
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bi hiy hodc dinh chi béi mét co quan c¢6 thdm quyén hodc theo
luat phap ctia quéc gia noi phan quyét dwoc tuyén."

biéu V(1)(e) quy dinh vé viéc tlr chdi cong nhin va cho thi hanh mot
phan quyét néu bi don chitng minh dwgc rang phan quyét do:

- Chua c6 hiéu lyc "rang budc" d6i v6i cac bén, hodc

- Pa bi hily hodc dinh chi béi mot co quan ¢6 thdm quyén hodc theo
luat phap ctia quéc gia noi phan quyét d6 dwoc tuyén.

IV.5.1. Phin quyét chwa cé hiéu lyc rang budc

Tir "rang budc" dugc nhitng nha soan thdo Cong wéc New York st
dung trong béi canh nay thay vi tir "chung thdm" (da dwoc st dung
trong béi canh twong dwong trong Cong wéc Geneva 1927 vé Thi hanh
Phén quyét trong tai nudc ngoai).® Viée sit dung tir "rang budc" nhim
lam rd rdng mot bén dwgc phép ndp don yéu ciu cong nhan va cho
thi hanh phan quyét sau khi phan quyét d6 dwoc héi dong trong tai
ban hanh. Piéu nay nghia la bén nay khong can phai c6 cong nhdn linh
sw hodc 1énh cho phép lam nhw vay clia toa an & Qudc gia noi phan
quyét duoc ban hanh, hodc & quéc gia ma phap luat cia quoc gia do
dwoc ap dung d€ dwa ra phan quyét (dwoc goi la cong nhdn lanh sw
kép), theo quy dinh tai Cong wéc Geneva 1927.

Viéc khong yéu cau cong nhan lanh su kép theo Cong wée dwgc cac
tda an va cac nha phé binh cong nhan rong rai.

Tuy nhién, cac toa an c6 quan diém khéac nhau vé cach xac dinh thoi
diém mot phan quyét dwoc coi la "rang budc" theo y nghia ctia Diéu
V(1)(e). Mot s8 toa an cho rang thoi diém nay phai dwgce xac dinh theo
luat phép cta quéc gia noi phan quyét dugc tuyén.** Toa 4n khéc lai

43 Cong wéc vé Thuc hién Phan quyét Trong tai Nwéc ngoai, ky tai Geneva ngay 26 thang 9
nam 1927.
44 Xem, vd: Phap: Tribunal de Grande Instance, Strasbourg, 9 thang 10 nam 1970 (Animalfeeds

Huwéng dan ctia ICCA vé dién giai cong wéc New York 99



CHUONG III

quyét dinh vin dé nay doc 1ap véi luat ap dung cho phan quyét va cho
rdng phéan quyét trong tai nwéc ngoai c6 hiéu lwc rang bude ddi véi cac
bén khi khong c6, hodc khong con, bién phap khiéu nai thong thwong
dé6i véi phan quyét.®s Ditu nay nghia 1a khong con dwoc phép khang
cdo phan quyét vé ndi dung tai trong tai phac thdm, hodc tai toa an.
Trong b6i canh nay, doi khi toa an sé dwa trén thoa thudn clia cac bén.
Ching han, néu cac bén da lya chon thuc hién trong tai theo quy tic cia
Phong Thwong mai Qudc t€, Quy tic Trong tai cia ICC quy dinh
tai Digu 28(6) rang: "Moi phan quyét s& c6 hiéu luc rang budc déi voi
cac bén."

IV.5.2. Phdn quyét bi hity hodc dinh chi

(i) Huy phin quyét
Tuy thudc tirng quéc gia, thi tuc nay ciing c6 thé dwoc goi 1a "hily bd"
hodc "hay".

Nhirng toa &n c6 thim quyén hiy phan quyét chi bao gom toa an
ctia Quéc gia noi phan quyét dugc ban hanh hodc noi phan quyét dwoc
xac dinh la da ban hanh, nghia 14 tda an tai dia diém giai quyét tranh
chip bang trong tai (xem Chwong I, muc 1II.1.1). Nhitng toa dn nay
dwoc mo ta la c6 thdm quyén "giam sat" hodc "co s¢" d6i voi phan
quyét. Nguwoc lai, nhitng toa an noi phan quyét dwoc yéu cdu cong nhan
va cho thi hanh dwoc mo ta 1a c6 thdm quyén "thi hanh" hodc "thi cap"
d6i véi phan quyét, chi gidi han & viéc xac dinh s ton tai cla can cir dé
tir ch6i cong nhan hodc cho thi hanh theo Cong wéc.

Dé phan dé6i viéc cong nhin va cho thi hanh dwa trén co s¢ phan
quyét da bi hily thanh coéng, & nhiéu quéc gia, phan quyét phai duoc

International Corp. vdi S.A.A. Becker & Cie) Nién giam Trong tai Thwong mai II (1977) tr. 244
(Phép s6 2).

45 Xem, vd: Thuy Si: Trong tai Lién bang, Toa Dan su S6 1, 9 thang 12 ndm 2008 (Compagnie X
SA v6i Federation Y) Nién giam Trong tai Thuwong mai XXXIV (2009) tr. 810-816 (Thuy Si s6
40).
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hiy hoan toan béi tdoa an c6 thdm quyén co s¢. Pon yéu cau hiy phan
quyét la chwa di. Quy dinh nay ngén can viéc bén thua kién tri hoan
viéc thi hanh bing cach tién hanh thi tuc hiy phan quyét.

Tinh huéng c6 don yéu cau hiy hodc dinh chi phan quyét duoc quy
dinh tai Diéu VI, quy dinh rang trong trwdmg hop nay toa an noi c6 yéu
cau cho thi hanh c6 thé hoan quyét dinh cho thi hanh phéan quyét néu
cho rang diéu d6 1a phu hop. Tuy nhién, don yéu cau phai dwoc giri tdi
toa an c6 thdm quyén theo quy dinh tai Ditu V(1)(e), tic 1a tda dn c6
thdm quyén co so.

(ii) Hadu qud ctla viéc hily phan quyét

Mic dut mét phan quyét da bi hiy & quéc gia noi phan quyét dwoc ban
hanh, hodc & qudc gia ma phép luét ctia quéc gia d6 dwoc ap dung dé
ban hanh phan quyét, tdoa an & mdt qudc gia khac van c6 thé cong nhan
va cho thi hanh khong dva trén co ché clia Cong wéc New York. Phap
1a vi du néi tiéng nhit vé viéc tdoa 4n da tuyén bo cho phép thi hanh mot
phén quyét méc du phan quyét d6 da bi hily & quéc gia ban hanh. Phép
da thuc hién diéu do6, khong phai trén co s¢ Cong wéc New York, ma
trén co s& ludt phap ctia Phap, bing cach quyét dinh khong &p dung
Cong wéc New York thong qua Diéu VII(1), quy dinh vé quyén 4p dung
theo céach c6 loi hon. Quy dinh nay cho phép toa dn dp dung co ché cho
thi hanh ¢6 loi hon d6i véi viéce thi hanh so véi Cong wéc New York,
nghia 1a cach thtc c6 thé din tdi viéc cong nhan va cho thi hanh khi
Cong wéc khong cho phép (tham khio Chwong I, muc V.1).

(i)  Phdn quyét "bi dinh chi"

biéu V(1)(e) cling quy dinh ring viéc cho thi hanh mét phan quyét c6
thé bi tir ch8i néu bén phai thi hanh phan quyét chimg minh dwgc rang
phén quyét da bi "dinh chi" béi mét tdoa 4n & qudc gia noi phan quyét
dwoc ban hanh, hodc & quéc gia ma phép luit qudc gia d6 dwoc ap dung
d€ ban hanh phéan quyét. Nhw c6 thé thiy trén day tai muc IV.5.2 (i),
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biéu VI ciia Cong wéc quy dinh ring tda an c6 thé hoan quyét dinh cho
thi hanh néu bi don ndép don yéu ciu dinh chi phén quyét & quéc gia
ban hanh.

Viéc "dinh chi" phan quyét khong duoc dinh nghia trong Cong wérc.
Toa an thuong giai thich khai niém nay d€ ham y viéc dinh chi thi hanh
phan quyét boi mét toa dn (do vay khong phai boi quy dinh theo phép
luat, ching han nhw trong khi ch doi viéc hily phan quyét) & qudc gia
ban hanh.

V. CAN Clr MAC NHIEN PE TOA AN TU CHOI CHO THI
HANH (PIEU V(2))

biéu V(2) ctia Cong wéc quy dinh:

" Viéc cong nhan va cho thi hanh phén quyét trong tai con c6 thé bi
ttr ch6i néu nhu co quan c¢6 thdm quyén & quéc gia noi viéc cong
nhan va cho thi hanh dwoc yéu ciu thiy ring:

(@) Noi dung tranh chip khong thé dwoc gidi quyét boi trong tai
theo luat phap ciia quéc gia d6, hay
(b) Viéc cong nhan hodc cho thi hanh phan quyét sé trai véi trat tw
codng cla quéc gia d6."
Nhirng cdn cir tai Diéu V(2) bdo vé loi ich cong ctia Quéc gia noi viée
thi hanh dwoc yéu cau va, do do, tda an ¢ thé tw dwa vao d6 sau khi c6
don yéu ciu cong nhén va cho thi hanh phan quyét. Thong thwong, bén
phén d8i cong nhan va cho thi hanh ciing sé vién din dén nhirng cin
ctt nay khi bén d6 tin ring nhirng cin ci nay 1a pha hop.

V.1. CANCU 6: KHONG THE GIAI QUYET BANG THE THYC TRONG TAI
(Pidu V(2)(a))

Tém lai, cin ct "khong thé gidi quyét bang thé thirc trong tai" dé tir chdi
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theo Diéu V(2)(a) c6 thé dwoc ap dung khi tranh chip lién quan dén nbi
dung chi danh riéng cho toa 4n.

Vi duy, rd rang nhitng vu dn hinh sy khong thudc pham vi gidi quyét
cla trong tai; twong tw nhw vay, nhitng vu viéc chi thudc pham vi xét
X clia toa 4n sé khong thé gidi quyét bang thé thirc trong tai dwoc,
bao gém:

- lyhon;

- gidm ho tré emy;

- gidi quyét tranh chap tai san;
- dichug;

- phasan; va

- gidi thé cong ty.

Xu hwéng hién dai 14 ngay cang it nhom tranh chip dwoc danh riéng
cho thdm quyén cua toa &n, day la két qua ciia mot sé yéu t8, bao gom
ca xu hudéng gidm chi phi, sy céi mé hon cta nhiéu toa an khi chip
nhan ring thoa thuin clia céc bén vé viéc gidi quyét bang trong tai cin
dugc ton trong va viéc luat trong nwde hd tro trong tai qudc té. Vé khia
canh nay, cin luu y rdng viéc "khong thé gidi quyét bang thé thirc trong
tai" trong béi canh quéc té€ c6 ¥ nghia khac véi boi canh trong nwéc
(tham khao Chwong nay, muc V.2, € phan biét giita trat tu cong quéc
té va quéc gia). (Bong thoi tham khiao Chwong II, muc IV.6.1 vé nhiing
vén d8 "co thé dugc gidi quyét bang trong tai".)

Mot van dé c6 xét xt trong tai dwoc hay khong sé dwoc xéc dinh
theo luat phap ctia qudc gia noi nép don xin cong nhan va cho thi hanh.
Kha ndng c6 thé gidi quyét bang thé thic trong tai phai 1a noi dung
chinh ctia don, chit khong chi la phin b sung.

Theo bao cdo, c6 rat it treong hop xin tir chéi cho thi hanh thanh
cong dua vao cdn ctt & Biéu V(2)(a). Nhitng trwong hop nay bao gém:
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- Quyét dinh ctia Toa an T6i cao Bi tir ch6i cho thi hanh mot phan
quyét dua trén cdn ctt la ndi dung tranh chip lién quan dén viéc
chdm dit hgp déng phan phdéi déc quyén khong thé dwoc gidi quyét
bang trong tai theo luat phap Bi vi toa an Bi dwoc trao thim quyén
riéng biét theo mot luat cu thé lién quan dén cidc nha phan phéi;*

- Quyét dinh ctia Toa an Thwong mai Lién bang ctia Khu vire Moscow
cho rdng mot phan quyét ctia Slovak khong thi hanh dwoc vi phan
quyét d6 dwoc dwa ra sau khi bi don ctia Nga da bi tuyén b8 pha san
béi mot tdoa an thwong mai. Theo luat phd san ciia Lién bang Nga,
toa thwong mai c6 thim quyén riéng biét trong viéc xac dinh s6 tién
va tinh chit ctia yéu cu doi tién d6i voi bén mic ng. Trén thuc t€,
Toa an dwa ra quyét dinh dwa trén theo Biéu V(2)(b) cia Cong wéc
vi kha nidng gidi quyét bang trong tai c6 thé dwoc coi la thudc vé trat
tw cong.¥”

V.2.  CAN CU 7: TRAI VOI TRAT TU CONG (Pigu V(2)(b))

biéu V(2)(b) cho phép toa én noi dugc yéu cau cong nhin hodc cho thi
hanh dwoc tir chéi cong nhén hodc cho thi hanh néu diéu d6 "trai véi
trat tw cong cta quéc gia do".

Tuy nhién, Diéu V(2)(b) khéng dinh nghia thé nao la "trat tw cong'".
biéu nay ciing khong quy dinh veé viéc liéu nguyeén tic trong nuwéc veé
trat tw cong hay cac nguyeén tic trat tu cong dwa trén khéi niém qudc té
vé trat tw cong, c6 ap dung cho viéc cong nhin va cho thi hanh
theo Cong wéc New York. Khai niém quéc té€ vé trat ty cong thwong
hep hon khai niém trat ty cong cla cac qudc gia. Nhuw c6 thé thiy tai
Chwong nay, & muc V.1 trén ddy, phan biét nay cting 4p dung cho kha

46  Bi: Toa Giam d6c thdm, Toa s6 1, 28/06/1979 (Audi-NSU Union AG véi SA Adelin Petit & Cie)
Nién gidm Trong tai Thwong mai V (1980) tr. 257-259 (Bi s6 2).

47 Lién bang Nga: Toa an Thuwong mai Lién bang, Moscow, 1/11/2004 (AO Slovenska
Konsolidachna, A.S. véi KB SR Yakimanka) Nién giam Trong tai Thwong mai XXXIII (2008) tr.
654-657 (Lién bang Nga s6 15).
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nidng giai quyét bang trong tai.

Phan 16m céc toa an qudc gia ap dung chudn muc hep hon vé trit tu
cong qudc té, &4p dung quy tic vé ndi dung tir cac ngudn qudc té.

Khuyén nghi cia Hiép héi Luat Quéc t€ ban hanh ndm 2002
("Khuyén nghi ILA") vé "Trat tu cong" dang ngay cang dwoc coi la phan
anh t6t nhat vé thong 1é qudc té.4

Trong s6 nhitng khuyén nghi chung ctia Khuyén nghi ILA, c6
khuyén nghi vé tinh chung thdm ctia phan quyét trong nhitng vu kién
"trong tai thwong mai quéc t€ phai dugc ton trong trir nhing trueong
hop ngoai 1&¢" (Khoan 1(a) ctia Phan Van dé Chung) va trwong hop ngoai
1é "ddc biét c6 thé ton tai néu viéc cong nhan hodc cho thi hanh phan
quyét trong tai qudc t€ sé trai voi trit tu cong quoc té" (Khoan 1(b) cta
Phan Véin dé Chung).

Khoan 1(d) ctia Khuyén nghi ILA néi rd rang cum tir "trdt tw cong
qudc t&" dwgc st dung trong khuyé&n nghi nhim chi tip hop cac nguyén
tic va quy tic duwgc mot Qudc gia cong nhan, ma, do ban chit cta ching,
6 thé ngdn can viéc cong nhan hodc cho thi hanh phan quyét trong tai
dwoc dwa ra trong b6i canh trong tai thwong mai quoc té khi viéc cong
nhin hodc cho thi hanh phan quyét da néi sé dian dén vi pham céc
nguyeén tic va quy tdc d6 hodc vi thi tuc ban hanh phan quyét (trat tw
cong qudc té veé thi tuc) hodc vi ndi dung clia phan quyét (trat tu cong
quéc té€ vé ndi dung).

Khuyén nghi ILA ghi rd (theo Khoan 1(d)) ring trat tw cong qudc té
ctia bat ky Quéc gia nao bao gém:

(i) cac nguyen tic co ban, gan lién véi cong ly hodc dao dirc, ma Qudc
gia mong muon bao vé tham chi khi quéc gia d6 khong truc tiép lién
quan;

(ii) quy tac dwoc thiét ké dé€ phuc vu loi ich thiét yéu vé chinh tri, xa

48 Tai <www.ila-hq.org/download.cfm/docid/ 032880D5-46CE-4CB0-912 AOB91832E11AF>.
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hoi, hodc kinh t& ctia Qudc gia, dwoc goi la "lois de police" hay "quy tic
trat tw cong"; va

(iii) Qudc gia c6 nghia vu ton trong nghia vu clia minh d6i véi cac Quéc
gia khac hodc céc t6 chirc qudc té.

V.2.1. Viduvé Céng nhdn va Cho thi hanh du c¢ khiéu nai vé vi pham trdt
tw cong

Trong mot vu viéc & Pirc tai Toa Phiic thdm Celle, bén ban yéu cau cho
thi hanh mot phan quyét cia Toa an Trong tai thwong mai qudc té thudc
Phong Thwrong mai va Cong nghiép Lién bang Nga (ICAC).* Bén mua
cho ring viéc cho thi hanh s& vi pham trét tw cong bdi c6 tinh trang
khong tuén thu thi tuc t6 tung trong tai hodc boi phan quyét trong tai
dwa ra phan quyét vé mirc phat hop déng qué cao. Toa an bac bo 1ap
luin ctia bén mua, cho rimg:

"Trong trwong hop cu thé cia phan quyét trong tai nwéc ngoai, viée
trong tai nwéc ngoai di chéch khéi nhimg quy tic bit budc vé thu
tuc trong nuwéc khong [tw dong] vi pham trat tw cong. Thay vao d6,
phai c6 mét vi pham trat tw cong qudc té. Vi vay, viéc cong nhin
phan quyét trong tai nwéc ngoai vé nguyeén tic phai tuan thi mot
co ché it nghiém ngdt hon so véi [viéc cong nhan] phan quyét trong
tai trong nuée. Van dé khong phai la liéu thdm phén ctia Dirc c6 dwa
ra két qua khéc dwa trén nhitng quy dinh c6 tinh bit budc trong luat
phap ciia Btrc hay khong. Thay vao do, chi phat sinh vi pham trat
tw cong quéc té€ khi nhitng hiu qua ctia viée ap dung luat phap nuwdc
ngoai trong mot trwong hop cu thé qua khac biét véi quy dinh cla
buc dén mikc khong thé chdp nhan dwoc theo cic nguyén tic cia
birc. Trwong hop nay khong phai nhu vay."

49 Dirc: Oberlandesgericht, Celle, 6/10/2005 (Bén bin véi Bén mua) Nién gidm Trong tai Thwong
mai XXXII (2007) tr 322-327 (Dtic s6 99).
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Trong vu viéc khac & Phap giita SNF vdi Cytec, SNF ky két hop dong
mua hoéa chit ctia Cytec theo hai hop dong riéng.’ Hop dong thit hai
quy dinh rang Cytec la nha cung cip doc quyén. Hoi dong trong tai cho
rang hop dong thit hai vi pham Luit Canh tranh EC. Sau d6, hoi dong
trong tai ra phan quyét c6 loi cho Cytec. Trwdc Toa giam ddc thdm (Cour
de Cassation), SNF 1ap ludn ring Tda an khong nén cho phép thi hanh
phén quyét da dua trén thoa thuin gay han ché canh tranh va do vay
trai véi luat phap va trt ty cong cia EC. Toa an cho ring trong truong
hop (nhw trong trwong hop nay) van dé gay tranh cai thudc trit tw cong
qudc té, toa 4n chi can thiép dé€ ngan can viéc thi hanh trong trwong hop
¢6 vi pham chinh "hién nhién, c6 anh hwéng, va cu thé" d6i véi trat tu
cong qudc té.

Viéc suy ludn phép ly 1a nén tdng ctia phan quyét hodc hanh vi clia
hoi dbéng trong tai c6 thiéu sot nhit dinh khong vi pham trat ty cong
mién la thi€u s6t nay khong anh hwéng dén quan niém nén tang vé dao
dirc va sy cong bang clia hé théng luat phap noi phan quyét dwoc yéu
cdu thi hanh, nghia 1a khong vi pham trat tu cong qudc té. Vi du, Toa
Chung thdm ctia Bic khu hanh chinh Hong Kéng cho ring viéc t8 chirc
giam dinh khi khong c6 mit bi don khong phai la can cir d€ tir chéi cho
thi hanh vi bi don da dwoc thong bao vé viéc d6 va khong dé nghi giam
dinh lai v&i sy c6 mat clia dai dién bi don.>

Nhitng vi du khac vé cong nhén va cho thi hanh méc du c6 khiéu
nai vé vi pham trt tu cong bao gom:

- Thiu kha ning tai chinh: Toa an T6i cao B6 Dao Nha bac bé 1ap luan
rang c6 tinh trang vi pham trat tw cong vi bi don B6 Dao Nha khong

50 Phdp: Toa giam d6c thdm, Toa Dan sw S6 1, 4 thang 6 nam 2008 (SNF sas vdi Cytec Industries
BV) Nién giam Trong tai Thwong mai XXXIII (2008) tr. 489-494 (Phap s6 47).

51 Hong Kdng: Toa Chung thdm ctia Pdc khu hanh chinh Héng Kong, 9/02/1999 (Hebei Import
va Export Corporation vdi Polytek Engineering Company Limited) Nién giam Trong tai Thwong
mai XXIV (1999) tr. 652-677
(Hong Kong s6 15).
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tham gia vao t6 tung trong tai & Ha Lan do thiéu kha ning tai
chinh;>

Trong tai vién thi€u cong bing: tda dn cho ring "dwdng nhw c6 thanh
kién" la chwa d0; phai c6 "thanh kién thyc sy, nghia 1a trong tai vién
phai thue si ¢6 hanh dong mang tinh thién vi;

Thiéu ly do trong phan quyét: tda an cta nhitng qudc gia noi bat
budc phai c6 1y do trong phan quyét thwong chdp thuan cho thi hanh
nhitng phan quyét khong c6 Iy do nhung dwgc dwa ra & nhitng quéc
gia noi phan quyét nhw vay c6 hiéu lwc.5

V.2.2. Viduvé Tir chéi Céng nhdn va Cho thi hanh

Vi du vé tir ch8i cong nhén va cho thi hanh theo Diéu V(2)(b) bao gom:

Toa Phuic thdm Bavaria tir chdi cong nhédn va cho thi hanh phan
quyét cia Nga cdn cit vao trit tw cong vi phan quyét da dwoc dwa
ra sau khi céc bén da giai quyét xong tranh chip, va diéu d6 dwoc
gidu khong cho trong tai vién biét;%

Toa Thwong mai Lién bang ctiia Khu vuc Tomsk, thudc Lién bang
Nga, tir chdi viéc thi hanh mét phan quyét ICC dwgc ban hanh &
Phép, vi phat hién ra rdng cac hop déng vay lién quan dén phan
quyét la sy dan xép bat hop phép gitta cac cong ty thudc cung tip

52

53

Bd Dao Nha: Supremo Tribunal de Justiga, 9/10/ 2003 (A véi B. & Cia. Ltda., et al.) Nién gidm
Trong tai Thwong mai XXXII (2007) tr. 474-479 (B6 Pao Nha s6 1).

Xem Ditc: Oberlandesgericht, Stuttgart, 18/10/1999 va Bundesgerichtshof, 1/02/ 2001 (Chu
tau Ha Lan véi Chil trai gia stic Dikc va Thwong gia budn thit) Nién gidm Trong tai Thwong mai
XXIX (2004) tr. 700-714 (Dirc s6 60);

Hoa Kj: Toa én Khu vuc Hoa Ky, Khu viee Nam New York, 27/06/2003 va Toa Phuac thim
Hoa Ky, Toa s6 2, 3/08/2004 (Lucent Technologies Inc., et al. véi Tatung Co.) Nién giam Trong
tai Thwong mai XXX (2005) tr. 747-761 (US s6 483).

54 Xem, e.g., Ditc: Oberlandesgericht Diisseldorf, 15/12/2009 (Bén bin véi Bén mua ctia Dirc) Nién

55

giam Trong tai Thuwong mai XXXV (2010) tr. 386-388 (Ptic s6 135).
Ditc: Bayerisches Oberstes Landesgericht, 20/11/2003 (Bén bin véi Bén mua) Nién giam
Trong tai Thwong mai XXIX (2004) tr. 771-775 (Dic s 71).
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doan va tranh chap d6 chi la gia tao.>

L KET LUAN

Nghién ctru nay vé cac can cir rbi han ché dé tir chdi yéu cau cong nhan
va cho thi hanh phan quyét trong tai va cac nguyén tic nén dung dé
gidi thich nhitng cin c nay phai phan anh ban chit “lng hé thi hanh”
ctia Cong woc, didu can dwoc cac toa an ton trong va 4p dung dung dan.

56 Lién bang Nga: Toa Thwong mai Lién bang/ Khu vuc Tomsk/ 7/07/2010 (Yukos Capital

S.A.R.L. véi OAO Tomskneft VNK) Nién giam Trong tai Thwong mai XXXV (2010) tr. 435-437
(Lién bang Nga s0 28).
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MUC LUC

Phuy luc I - Cong wéc New York 1958

Phu lyc IT - Ludt MAu UNCITRAL vé Trong tai thwong mai qudc t&
Phuy luc III - Khuyén nghi UNCITRAL 2006

Phy luc IV - Cac ngudn tai liéu truc tuyén

PHU LUCI
Cong wérc New York 1958

Cong wérc ca Lién Hiép Qudc vé Cong nhdn va Cho thi hanh Phin quyét
trong tai nwéc ngodi, théng qua tai New York, ngay 10 thdng 06 ndm 1958

PIEU I

1. Coéng wéc nay ap dung d6i véi viée cong nhin va cho thi hanh phan
quyét trong tai dwgc ban hanh tai 1anh thé ctia mét Quéc gia khac véi
Quéc gia noi c6 yéu cau cong nhin va cho thi hanh phan quyét trong
tai do, xudt phat tir cac tranh chép giita cac thé nhan hay phap nhan.
Cong wéc con duge ap dung cho nhitng phan quyét trong tai khong
duwoc coi la phan quyét trong nudc tai Qudc gia noi viée cong nhan va
cho thi hanh nhitng phan quyét d6 dwoc yéu cau.

2. Thuat ngit “céc phan quyét trong tai” bao gom khong chi nhiing
phéan quyét dwa ra béi céc Trong tai vién dwoc chi dinh cho tirng vu
viéc ma con bao gém nhitng phan quyét dwa ra béi céc t6 chirc trong
tai thwong trye dwoce cac bén chon dwa vu tranh chép ra giai quyét.

3. Khi ky két, phé chudn, hodc gia nhip Cong wéc nay, hodc thong bao
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pham vi ap dung Cong wéc theo diéu X ctia Cong wéc nay, bat ky Quoc
gia nao cling c6 thé trén co s& c6 di co lai tuyén bs rang Qudc gia do sé
chi ap dung Cong wéc d6i véi viée cong nhén va cho thi hanh cac phan
quyét duoc dua ra tai lanh thé mét Quéc gia thanh vién khac. Qudc gia
d6 con c6 thé tuyén bé chi 4p dung Cong wdc cho céc tranh chdp phat
sinh tir cac quan hé phap ly, dit la quan hé hop doéng hay khong, dwoc
coi la quan hé thwong mai theo phap luét trong nwéc clia Quéc gia do.

DPIEU 11

1. Mai Qudc gia thanh vién phai cong nhan théa thuin bing vin ban
theo d6 cac bén cam két dwa ra trong tai xét xtr moi tranh chdp da hodc
c6 thé phat sinh giita cdc bén tir mét quan hé phép ly xac dinh, du la
quan hé hop déng hay khong, lién quan dén mét d6i twong c6 kha ndng
giai quyét dwoc bang trong tai.

2. Thuét ngit “thod thuin bang vin ban” bao gdbm diéu khoan trong tai
trong moét hop déng hodc mot thod thuin trong tai dwoc cac bén ky két
hodc dwoc ghi nhin trong thuw hodc dién tin trao d6i giira céc bén.

3. Toaan ctia moét Quéc gia thanh vién, khi nhan dwgc don kién vé mot
van dé ma cac bén da c6 thoa thuin theo ndi dung cta Diéu nay theo
yéu cau cia mdt bén, phai hwéng dan cac bén téi trong tai, trir khi Toa
an thiy ring thoa thuin néi trén vo hiéukhong thé thuc hién dugc hoic
khong c6 kha nang dwoc thyc hién.

PIEU 11

Mbi Qudc gia thanh vién phéi cong nhan phan quyét trong tai co gia tri
rang budc va cho thi hanh nhitng phan quyét d6 theo quy tic td tung
clia lanh thé noi phan quyét sé dwoc thi hanh, theo céc diéu kién duoc
néu trong cac diéu khoan dwéi day. Khong dwoc ap dit cac diéu kién
nang hon dang ké hodc cac phi hay 18 phi cao hon cho viéc cong nhan
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va cho thi hanh phan quyét trong tai ma Cong wéc nay diéu chinh so
v6i viée cong nhén va cho thi hanh phén quyét trong tai trong nuwéc.

PIEU IV

1. D& dwoc cong nhin va cho thi hanh mot phan quyét trong tai nhuw
quy dinh trén day, bén yéu cau cong nhan va cho thi hanh, tai thoi diém
ndép don yéu cau, phdi cung cap:

(a) Ban g6c phan quyét c6 chirng thuc hop 18 hodc ban sao phan quyét
¢6 chitng nhan hop 1§;

(b) Théa thuédn géc nhw quy dinh tai diéu IT hodc ban sao ctia théa thuin
dé6 duoc chirng nhan hop 1é.

2. Néu phén quyét hodc théa thuin noéi trén khong dwoc 1ap bang
ngon ngit chinh thirc clia quéc gia noi phan quyét dwgc yéu cau thi
hanh, bén yéu cau cong nhin va cho thi hanh phan quyét phai xuit
trinh ban dich céc tai liéu d6 ra ngdn ngit néi trén. Ban dich phai dwoc
chirng nhan béi mét ngudi phién dich chinh thitc hay da tuyén thé,
hoac bdi mét co quan ngoai giao hodc 1anh sy.

PIEU V

1. Viéc cong nhén va cho thi hanh phan quyét c6 thé bi tir chéi, theo

yéu cau ciia bén phai thi hanh, chi khi nao bén d6 cung cip cho co quan

c6 thdm quyeén noi viéc cong nhan va cho thi hanh dwoc yéu cau, bing
ching rang:

(a) Cac bén tham gia théa thuan dwoc quy dinh tai diéu II, theo luat ap
dung d6i vé6i cac bén, khong c6 du ning luc, hodc thoa thuin néi trén
v0 hiéu theo ludt ma céac bén chiu su diéu chinh, hodc néu khong c6
chi dan vé diéu nay, theo luat ciia Qudc gia noi ra phan quyét; hodc
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(b) Bén phai thi hanh phén quyét khong dwoc thong bao day du hop 1é

vé viéc chi dinh trong tai vién hay vé t6 tung trong tai hodc do mot
nguyén nhan gi khac khong thé tham gia tranh tung; hodc

Phan quyét giai quyét mot tranh chip khong dwoc du liéu trong
hodc khong thudc pham vi clia cac vin d& dwoc yéu ciu trong tai
giai quyét, hodc phan quyét trong tai bao gom quyét dinh vé cac van
d@é ngoai pham vi yéu ciu gidi quyét bang trong tai, tuy nhién, néu
cac quyét dinh vé cac vdn dé dwgc yéu cau giai quyét bang trong tai
6 thé tach roi khoi cac quyét dinh vé cac vin dé khong dwoc yéu
ciu, thi phan cla phan quyét trong tai gom cac quyét dinh vé vin
deé dwoc yéu cau c6 thé dugc cong nhan va cho thi hanh; hodc

(d) Thanh phan héi déng trong tai hodc thu tuc t6 tung trong tai khong

(e)

pht hop v6i thod thuin cla cac bén hodc, néu khong c6 thoa thudn
do, khong phut hop véi ludt clia quéc gia noi tién hanh trong tai;
hoic

Phan quyét chwa c6 hiéu lwc rang budc déi véi cac bén, hodc bi huy
hay dinh chi béi co quan ¢6 thdm quyén ctia quéc gia hodc theo luat
clia quéc gia noi phan quyét dwoc dwa ra.

Viéc cong nhén va cho thi hanh phén quyét trong tai con c6 thé bj tir
chéi néu nhw co quan c6 thdm quyén & qudc gia noi viéc cong nhan
va cho thi hanh dwoc yéu ciu thdy rang:

(@) N6i dung tranh chidp khong thé dwoc gidi quyét boi trong tai theo

luét phap ctia quéc gia do6; hoac

(b) Viéc cong nhin hodc cho thi hanh phan quyét sé trai voi trat ty cong

clia qudc gia do.
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PIEU VI

Néu co quan c6 thim quyén néu & diéu V muc 1 (e) nhan dwoc yéu cu
huy hodc dinh chi mét phan quyét, thi co quan noi phan quyét duoc
yéu cau thi hanh c6 thé, néu thdy phu hop, hoan quyét dinh cho thi
hanh phéan quyét trong tai hodc theo dé nghi ctia bén yéu ciu thi hanh
phén quyét c6 thé yéu cau bén kia dwa ra bién phap bao dam thich hop.

PIEU VII

1. Céc quy dinh ctia Cong wéc nay khong lam dnh huédng téi hiéu luc
clia cac thod thudn da phwong hay song phwong ctia cac Quéc gia thanh
vién lién quan téi viéc cong nhan va cho thi hanh phan quyét trong tai,
cting nhw khong twdc di quyén cta bat ky bén lién quan nao vé viéc
bén d6 st dung phan quyét trong tai theo cach va giéi han dwoc luit
phép hodc céc diéu wéc cla qudc gia noi phan quyét sé duogc yéu cau
thi hanh cho phép.

2. Nghi dinh thw Gionevo ndm 1923 vé Thoa thudn trong tai va Cong
wéc Gionevo ndm 1927 vé Thi hanh Phan quyét trong tai nwéc ngoai sé
hét hiéu luc hiéu luc gitta cac Quéc gia thanh vién khi cac Quéc gia
thanh vién bi rang budc béi Cong wéoc nay.

DPIEU VIII

1. Cong wéc nay dwoc mé téi ngay 31 thang 12 ndm 1958 cho viéc ky
két nhan danh moi Thanh vién cla Lién Hep qudc va ciing nhan danh
moi Qudc gia khac dang hodc sé 1a thanh vién cta bat ky co quan
chuyén moén nao ctia Lién Hop Qudc, hodc dang hodc sé la mét thanh
vién ctia Quy ché ctia Toa an Cong ly Qudc t&, hodc bt cir Qudc gia nao
khac nhan dwoc 101 moi ctia Pai hoi Béng Lién Hop Quéc.

2. Cong wéc nay sé duogc phé chudn va van kién phé chuén sé duoc
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Téng thw ky Lién Hop Qudc lvu gitk.

DIEU IX
1. Cong wéc nay dwoe mé dé€ moi Quéc gia néu & diéu VIII 6 thé gia
nhap.
2. Viéc gia nhap sé dwoc thuc hién bing cach ndp van ban xin gia nhip
cho Téng thu ky Lién Hop Qudéc.

DIEU X

1. Moi Qudc gia c6 thé vao thoi diém ky két, phé chuin hodc gia nhip,
tuyén b rang Cong wéc nay sé ap dung cho tit ca hodc bat ky lanh thé
nao ma trong quan hé quéc t€ ma Qudc gia d6 chiu trach nhiém. Tuyén
b8 d6 sé 6 hiéu lwc khi Cong wéc bat ddu c6 hiéu lwe d6i véi Quéc gia
c6 lién quan.

2. Vao batky thoi diém nao sau d6 moi tuyén bé pham vi ap dung nhw
vay s& dwoc thue hién bing cich giri thong bao cho Tdng thu ky Lién
Hop Qudéc va sé c6 hiéu luc k€ tir ngay thi chin mwoi sau ngay Téng
thw ky Lién Hop Quéc nhin dwoc thong bao d6, hodc ké tir ngay Cong
wéc bt dau c6 hiéu lyc d6i voi Qudc gia lién quan, 1dy tir ngay nao dén
cham hon trong hai ngay doé.

3. DG6i v6i céc lanh thé khong nam trong pham vi ap dung ctia Cong
wéc nay vao thoi diém ky két, phé chudn hodc gia nhap, mbi Qudc gia
lién quan sé& xem xét kha ning tién hanh cac bu¢c cin thiét nhdm mé
rong viéc 4p dung Cong wéc nay tdi cac lanh thé do, khi cin thiét theo
quy dinh ctia Hién phap, thi tuy vao sy déng y ctia Chinh quyén ctia
céc lanh thé do.
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PIEU X1

Trong treong hop moét Qudc gia lién bang hay Quoéc gia chwa nhat thé
hoa thi ap dung cac diéu khoan sau:

(a) D8i véi cac didu khoan ctia Cong wée nay thudc gidi han thdm quyén
lap phap ctia chinh quyén lién bang, cac nghia vu cia Chinh phi lién
bang, trong chirng muc dd, sé nhw cac nghia vu clia cac Quéc gia
thanh vién khong phai 1a Qudc gia lién bang;

(b) Déi véi cac didu khoan ctia Cong wée nay thudc gidi han thdm quyén
1ap phép clia cac bang hodc tinh thanh vién ma theo hé thong hién
phap ctia lién bang khong c6 trach nhiém lap phap, Chinh pht lién
bang sé thong bao céc diéu khoan d6 cho céc co quan c¢6 thim quyén
thich hop clia cdc bang hodc tinh thanh vién, cing véi mot khuyén
nghi tdn thanh mot cach sém nhét;

(c) Mét Qudc gia lién bang Thanh vién ctia Cong wdc nay, theo yéu cau
clia bat ky Quéc gia thanh vién nao khac giti qua Tong thw ky Lién
Hop Qudc twong trinh vé lut phap va thuc tién cta lién bang va cac
don vi cdu thanh cta lién bang lién quan téi moi diéu khoan cu thé
ctia Cong wée nay, tir d6 chi ra gidi han hiéu luc cta nhitng diéu
khodan d6 bang hoat dong 14p phap hay hoat dong khéc.

PIEU XII

1. Cong wéc nay sé c6 hiéu lwc vao ngay thir chin mwoi sau ngay nhan
duwoc van kién phé chudn hodc gia nhap thi ba.

2. Déi véi mdi Qudc gia phé chudn hodc gia nhip Cong wéc nay, sau
khi da trao vin kién phé chudn hay gia nhip thi ba, Cong wéc sé c6
hiéu lyc vao ngay tht chin muwoi sau khi trao vin kién phé chuén hodc
gia nhap ctia Quéc gia do.
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DIEU XIII

1. Moi Qudc gia thanh vién c6 thé tir bo tham gia Cong wdc nay bang
céch giri vin ban thong bao téi Téng thw ky Lién Hop Quéc. Viée tir
bd sé c6 hiéu lyc sau mot ndm ké tir ngay Tong thw ky nhén dwoc
thong béo.

2. Moi Quoéc gia da tuyén bo hodc thong bao theo Piédu X c6 thé, vao
moi thoi diém sau d6, bang thong bao giri cho Téng thw ky Lién Hop
Qudc, tuyén bd rang Cong wdc nay sé thdi 4p dung téi lanh thd lien
quan mot ndm sau ngay Tong thw ky nhin dwoc thong béo.

3. Cong wéc nay sé ti€p tuc ap dung cho cac phan quyét trong tai ma
céc thi tuc cong nhan va cho thi hanh dwoc bit dau trudc khi viéc tir bd
c6 hiéu luec.

DIEU X1V

Mot Quoéc gia Thanh vién khong c6 quyén loi dung Cong wéc nay dé
chdng cac Qudc gia thanh vién khéc trir khi trong pham vi ma cac Qudc
gia do ty rang budc d€ ap dung Cong wéc.

DIEU XV
Téng thw ky Lién Hop Quéc sé thong bao cho cac Quéc gia néu & Diéu
VIII vé:
(a) Viéc ky két va phé chuin theo biéu VIII;
(b) Viéc gia nhdp cin ¢t vao Diéu IX;
(c) Tuyén bd va céc thong bao theo Bitu I, X, va XI;
(d) Ngay thang bat dau c6 hiéu luc ctia Cong wéc nay theo Ditu XII;

(e) Viéc tir bo va thong bao cin ctr theo Diéu XIII.
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DPIEU XVI

1. Cong wéc nay sé dwoc lru tai phong luu trit cia Lién Hop Qudc,
céc ban tiéng Trung Qudc, Anh, Phap, Nga va Tay Ban Nha déu c6 gia
tri nhw nhau.

2. Tong thw ky Lién Hop Quéc sé giti mot ban sao c¢6 xdc nhén clia
Cong wéc nay cho cac Quéc gia néu & biéu VIIL

Dé& c6 danh sich cdp nhdt cic Quéc gia Thanh vién ctia Cong wéc, tham khdo
website ctia Tdp hop Diéu wéc Lién Hop Qudc tai <http.//treaties.un.org>.
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PHU LUC II

Ludt Mdau vé Trong tai cia UNCITRAL

Ludt Mdu vé Trong tai Thwong mai Qudc té cia UNCITRAL ndim 1985,
vGi cdc stva d61 dwgc thdng qua ndm 2006

CHU'ONG L. NH'NG QUY PINH CHUNG

Diéu 1. Pham vi dp dung!

(1) Luat nay ap dung cho trong tai thwong mai? quéc t€, theo bat ky
thod thuin hién hanh nao giita qudc gia nay véi quoc gia hodc cac
quéc gia khac.
(2) Nhitng quy dinh ctia Luét nay, trir cac Biéu 8,9, 17 H, 171,17 J,
35 va 36 chi 4p dung néu dia diém giai quyét tranh chip bing trong
tai trong tai la tai lanh thé cia Nuéc nay.
(Diéu 1(2) da dwoc L7y ban siva 461 tai phién hop thit ba mwoi chin
nam 2006)
(3) Trong tai 1a quéc té néu:

(a) Céc bén tham gia thoa thuin trong tai, tai thoi diém ky két thoa

1  Tén c4c ditu chi nhdm muc dich tham chiéu cht khong dwoc st dung cho muc dich dién
giai.

2 Thuit ngit "thwong mai" cin duwoc dién giai theo nghia rong dé bao quat cac van dé phat
sinh tir moi quan hé mang tinh chit thwong mai di1 c6 hay khéng c6 hop déng. Cac quan
hé mang tinh thwong mai bao gom, nhung khéng chi giéi han ¢, cac giao dich sau day:
bét ctt giao dich nao nhdm cung c&p hoic trao d6i hang héa hodc dich vy; théa thuin phan
phdi; dai dién hodc dai ly thwong mai, bao thanh toan, cho thué ; xdy dwng cong trinh; tw
vén; ky thuét cong trinh;chuyén quyén; dau tw; cdp von; ngan hang; bao hiém; théa thuan
khai théc hodc nhwong quyén, lién doanh va cac hinh thitc hop tac cong nghiép hodc kinh
doanh khac; chuyén ché hang héa hay hanh khach bang dwdng bién, dwong khong,
dwong sit hodc duong bo.
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thuén trong tai d6, c6 dia diém kinh doanh & cac nuéc khéac nhau;
hoac

(b) Mot trong nhitng dia diém sau day dugc dat ¢ ngoai qudc gia
noi cac bén c6 dia diém kinh doanh:

(i) Dia diém giai quyét tranh chdp bang trong tai néu dwogc xac dinh
trong, hodc theo, thod thuan trong tai;

(ii) Noi ma phan chil yéu cla cdc nghia vu trong quan hé thwong
mai dwoc thyce hién hodc noi ma ndi dung tranh chip c6 quan hé
mat thiét nhat;

hoac

(c) Cac bén da thoa thuén rd vé viéc ndi dung ctia thod thuén trong
tai lién quan dén nhiéu qudéc gia.

(@) Déi v6i doan (3) cia diéu nay:
(@) NE&u mdt bén c6 nhiéu dia diém kinh doanh thi dija diém kinh
doanh sé 1a noi c6 quan hé chat ché nhit véi thoa thuén trong tai;
(b) Néu mot bén khong c6 dia diém kinh doanh thi noi cu tra
thuwong xuyén sé dwoc st dung.
(5) Luét nay khong anh hwéng dén bat et ludt nao khéc ciia qudc gia
nay d6i véi mot s6 tranh chip khong thé gidi quyét bing trong tai hodc
chi c6 thé dwa ra trong tai theo nhitng quy dinh khac véi quy dinh cta
Luat nay.
Diéu 2. Dinh nghia vi nguyén tdc gidi thich
Trong Luat nay:

a) "Trong tai" nghia 1a moi hinh thitc trong tai c6 hodac khéong c6 sw
g g g g
giam sat clia mot t6 chire trong tai thwong truc;
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(b) "Héi dbng trong tai" nghia la trong tai vién duy nhit hodc hoi
dbng céc trong tai vién;

(c) "Toa an" nghia la t6 chirc hodc co quan thudc hé thong tw phap
clia mot nwéc;

(d) Khi quy dinh ctda luét nay, trir Biéu 28, cho phép céc bén tuv do
quyét dinh mot van dé nhat dinh, tw do nay bao gém ca quyén cla
céc bén dwoc iy quyén cho bén thit ba, ké ca t6 chirc, d€ dwara quyét
dinh d6;

(e) Néu quy dinh cta ludt nay tham chiéu dén viéc cac bén da thoa
thuan hodc cac bén c6 thé thod thuin hoic tham chiéu dén thoa
thun trong tai theo bat ky cach nao khéc, thoa thuin d6 bao gom
ca qui tic trong tai dwoc vién din t&i trong thod thuan d6;

(f) Néu quy dinh cta luit nay, trir quy dinh trong Diéu 25 (a) va
biéu 32 (2) (a) din chi€u d&n mot don khéi kién, nhitng quy dinh
d6 cling sé dwoc ap dung cho don phan t6, va néu quy dinh ctia luat
nay dan chiéu dén ban bién hg, quy dinh d6 ciing ap dung cho ban
bién ho dé6i v6i don phan té do.

Diéu 2 A. Ngubn géc quéc t€ vi cic nguyén tdc chung

(Pwoc Uy ban stva ddi tai phién hop thir ba mwoi chin nim 2006)

(1) Khi giai thich Luét nay, can luu y vé ngudn goc qudc té cia luit va
sw can thiét phai thuc ddy tinh théng nhit trong 4p dung va viéc thuc
hién trén co s thién chi.

(2) Cac cau hoi lién quan dén nhitng vin dé thudc pham vi diéu
chinh cta Luit nay ma khong dwoc gidi quyét rd rang trong Lut
phai dwoc gidi quyét trén co sé tuan thi cac nguyén tic chung la co
s& ctia Luat nay.
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Diéu 3. Bién nhdn giao dich bang vin bdn
(1) Trtr trwong hop cac bén c6 thoa thuan khac:

(a) Bat ky lien lac nao bing vin ban s& dwgc coi la da nhan dwegc néu
van ban d6 duoc chuyén truc tiép téi nguwoi nhan hodc néu dwoc giri
dén dia diém kinh doanh, noi thuwong tra hodc dia chi g thw cla
ngudi do; néu cac dia chi trén khong thé tim thiy sau nhitng nd luc
hop 1y, cac lién lac bang van ban dwgc xem 1a d@ nhan dwoc néu van
ban dwoc giri dén dia diém kinh doanh, noi thwong tra hodc dia chi
glri thw dwoc biét téi cudi cing cia ngwdi nhan bang thw bao dam
hodc bang cach thicc khéc ¢6 ghi nhin vé viéc chuyén thw di;

(b) Cac lién lac bang van ban sé dwoc coi la da nhan dwoc vao ngay
vén ban dwoc chuyén téi.

(2) Cac quy dinh ctia Biéu nay khong ap dung cho viéc lién lac trong t6
tung tai toa an.

Diéu 4. Khwdce tir quyén phdn d6i

Khi mét bén biét bat ki Piéu khodn nao cta Luit nay c6 thé bj cac bén
vi pham, hodc bit ki yéu ciu nao theo thoa thuin trong tai chwa dworc
tuan tha va van tiép tuc tién hanh thu tuc trong tai ma khong tuyén b
sw phan d6i clia minh vé nhitng viéc khong chdp hanh d6 mét cach
khong cham tré hodc, néu c6 thoi han cho phép, trong pham vi thoi han
cho phép do, thi sé xem nhw da tir bo quyén phan d6i cia minh.

Diéu 5. Mikc dé can thiép cta toa dn

Déi véi nhitng van dé thudc pham vi diéu chinh ctia Luat nay, sé khong
Toa an nao can thiép trir nhitng tredmg hop dwoc Luat nay quy dinh.
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Diéu 6. Mgt s6 chikc ning nhdt dinh trong hé tro va gidm sdt trong tai cia
toa dn hodc co quan co thdm quyén khdc

Nhitng chirc ning dwoc dé cdp tdi tai cac Biéu 11(3), 11(4), 13(3), 14,
16(3) va 34(2) sé& dwoc thuc hién béi... [Mdi qudc gia thong qua luit mau
nay ghi rd toa an, cac toa an hodc, trong truong hop dwoc tham chiéu
dén trong luat, nhitng co quan khéc c6 thdm quyén thuc hién nhitng
chirc nang nay.]

CHUONG II. THOA THUAN TRONG TAI

Phuong dn I

Diéu 7. Dinh nghia va hinh thitc cta théa thudn trong tii

(Dwoc Uy ban siva ddi tai phién hop thir ba mwoi chin nim 2006)

(1) "Thoa thuln trong tai" 1a thod thuin gitta cdc bén vé viéc dwa ra trong
tai moi tranh chép hodc cac tranh chdp nhit dinh phat sinh hodc c6 thé
phét sinh giira cc bén vé quan hé phép ly xac dinh, du 1a quan hé hop
dong hay khong phai 1a quan hé hop dong. Thoa thuin trong tai c6 thé
duwéi hinh thitc diéu khoan trong tai trong hop dong hodc dwéi hinh
thirc thod thuan riéng.

(2) Théa thuan trong tai phai duoc lap thanh van ban.

(3) Thoa thuan la vdn ban néu ndi dung cida thoéa thuin dwoc ghi nhan
dwéi bat ky hinh thic nao, du théa thuin trong tai hay hop dong co
dwgc ky két bing 11, ngdm hiéu, hodc phwong thirc khac.

(4) Yéu cdu vé viéc thoa thuin trong tai phai dwoc 1ap thanh vin ban
duwoc déap ing bdi phwong thirc trao d6i thong tin dién ti néu thong tin
trong thoa thuin d6 co thé dworc ti€p can dé c6 thé st dung dwoc trong
tham chiéu sau do6; "trao d6i thong tin dién t&" nghia 1a bat ky giao tiép
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nao do cac bén thyc hién bang phwong thirc thong diép dir lidu; "thong
diép dit liéu" nghia la thong tin dwoc tao ra, giti di, nhan dwoc hodc Iuu
trir bang phuwong thitc dién t, tir, quang, hodc phwong thic twong
duwong, bao gbm, nhung khong giéi han &, trao d6i dir liéu dién tir
(EDI), thu dién t, dién tin, telex hoac fax.

(5) Hon nita, thdéa thuén trong tai dwoc 1ap thanh vian ban néu né dwoc
ghi nhin trong qua trinh trao d6i don khéi kién va ban bién hg, theo do
sw ton tai ctia théa thuan dwgc mot bén khing dinh va khong bi bén kia
pht nhan.

(6) Tham thiéu trong mot hop dong dén bat ky tai liéu nao c6 diéu
khodan trong tai cdu thanh mét théa thun trong tai bang van ban, véi
diéu kién la tham chiéu d6 nhdm khing dinh diéu khodn d6 1a mot
phén cta hop dong.

Phwong dn Il

Diéu 7. Dinh nghia théa thudn trong tai
(Dwoc Uy ban stva ddi tai phién hop thir ba mwoi chin nim 2006)

"Théa thuén trong tai" 1a thod thuin gitra cac bén vé viéc dua ra trong
tai gidi quyét moi hodc céc tranh chdp nhit dinh phét sinh hodc c6 thé
phét sinh gitra cadc bén vé quan hé phap 1y xac dinh, du 1a quan hé hop
dong hay khong phai 1a quan hé hop déng.

Diéu 8. Théa thudn trong tai va don kién ndi dung tranh chdp trudc toa

(1) Toa an noi nhan dugc don khaoi kién vé mot van dé 1a d6i twong cla
thoa thuan trong tai sé, néu mot bén yéu cau khong mudn hon thoi gian
ndép ban twong trinh dau tién vé ndi dung tranh chip, chuyén cac bén
toi trong tai trir khi toa 4n thiy rdng thoa thuan d6 1a vo hiéu, khong
con hiéu luc, hodc khong thuc hién dworc.
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(2) Trwomg hop viéc khoi kién néu tai khoan 1 Diéu nay da dwoc thuc
hién, t§ tung trong tai vin c6 thé dwogc bit diu va tiép tuc va phan quyét
c6 thé dugc tuyén trong khi vin dé dwoc tam dinh chi tai toa.

Diéu 9. Théa thudn trong tai va bién phdp khdn cdp tam théi do toa dn
ban hanh

Sé khong trai véi thoa thudn trong tai néu mot bén, trude hodc trong qua
trinh tién hanh t6 tung trong tai, yéu ciu toa an ap dung céc bién phap
khén cdp tam thoi va néu toa an cho phép ap dung cac bién phap do.

CHUONG III. THANH PHAN HOI PONG TRONG TAI
Diéu 10. S6 trong tai vién

(1) Céc bén duoc tw do quyét dinh s6 lwong trong tai vién.
(2) Néu cac bén khong quyét dinh, s6 lwong trong tai vién sé la 3 nguoi.
Diéu 11. Chi dinh trong tai vién

(1) Khong ai bi can tré tré thanh trong tai vién vi ly do qudc tich, néu

cac bén khong c6 thoa thuan nao khéc.

(2) Céc bén c6 quyén ti do thod thuan vé thi tuc chi dinh trong tai vién

hodc céc trong tai vién, theo quy dinh ctia khoan 4 va 5 Diéu nay.

(3) Néu khong c6 thoa thuédn cla cic bén,
(a) Trong t8 tung trong tai véi ba trong tai vién, mdi bén sé chi dinh
mot trong tai vién, va hai trong tai vién dwoc chi dinh sé chi dinh
trong tai vién thitr ba; néu mot bén khong chi dinh trong tai vién
trong thoi han 30 ngay ké tir ngay nhan dwoc yéu cau cia bén kia
hodc néu hai trong tai vién khong thod thudn dwoc trong tai vién
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tht ba trong vong 30 ngay k€ tir ngay ho dwoc chi dinh, cin cir yéu
cau clia mot bén, toa an hodc co quan c6 thim quyén dwoc xac dinh
tai Diéu 6 sé tién hanh chi dinh;

(b) Trong t6 tung trong tai véi mot trong tai vién duy nhat, néu cac
bén khong thé thoa thudn chon trong tai vién nay, can cit vao yéu
ciu clia mot bén, toa an hodc co quan c6 thdm quyén dugc xéac dinh
tai Diéu 6 sé tién hanh chi dinh trong tai vién duy nhét nay.

(4) Trong trwong hop, theo thi tuc chi dinh trong tai vién dwoc cac bén
thoa thuan,

(a) Mot bén khong thyc hién nhu yéu ciu theo thu tuc d6, hodc

(b) Cac bén hodc hai trong tai vién khong thé dat dwoc thoa thuin
cda minh theo thi tuc d6, hoac

(c) Bén thir ba, k€ ca mét t6 chirc, khong tién hanh chirc ning duoc
uy thac theo thi tuc d6 thi bt ¢ bén nao ciing c6 thé yéu ciu toa an
hodc co quan c6 thdm quyén dwoc xac dinh tai Diéu 6 tién hanh céc
bién phap cén thiét, trir khi thoa thuédn vé thu tuc chi dinh trong tai
vién dwa ra phrong thirc khac vé viéc ddm bao viéc chi dinh nay.

(5) Khong dwoc phép khang cao quyét dinh vé mot vin dé dwoc ty thac
tai khoan (3) hodc (4) ctia Biéu nay & toa 4n hodc co quan c6 thim quyén
duwoc xac dinh tai Diéu 6. Toa an hodc co quan ¢6 thdm quyén khéc, khi
chi dinh trong tai vién, phai ton trong dung muwc moi tiéu chuén dé6i véi
trong tai vién theo thoa thuin clia cac bén va nhitng can nhic can thiét
d€ dam bao viéc chi dinh trong tai vién ddc 14p va khach quan va, trong
trwong hop trong tai vién duy nhat hodc trong tai vién thi ba, ciing phai
can nhdc ca sy phat hop ctia viée chi dinh trong tai vién c6 qudc tich khéc
véi quéc tich cla cac bén.
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Diéu 12. Cin cit d€ thay doi trong tai vién

(1) Khi mot nguoi dugc tiép can d€ cho biét vé kha ning nguoi d6 duoc
chi dinh lam trong tai vién thi ngwoi d6 phai thong bao moi tinh huéng
c6 thé lam phét sinh nghi ng¢ chinh dang vé sy khach quan hodc doc
1ap ctia minh. K& tir khi dwgc chi dinh va trong su6t qua trinh tién hanh
t8 tung trong tai, trong tai vién sé thong bao ngay khong cham tré nhirng
tinh huéng da néu cho cac bén biét, trir khi cac bén da dwoc trong tai
vién nay thong bao tir trude.

(2) Chi dwogc phép yéu cau thay d6i trong tai vién khi c6 hoan canh lam
phat sinh nghi ngo chinh dédng vé sy khach quan va doc 14p cta trong
tai vién nay hodc khi trong tai vién khong c6 dt phdm chit nhw cac bén
da thoa thuin. Mot bén chi ¢6 thé yéu ciu thay d6i trong tai vién do
chinh minh chi dinh, hodc tham gia chi dinh, vi nhitng 1y do ma bén d6
biét sau khi da tién hanh xong viéc chi dinh.

Diéu 13. Thu tuc thay d6i trong tai vién

(1) Cacbén duoc ty do thoa thuan vé thi tuc thay déi trong tai vién theo
quy dinh khodn 3 ctia Diéu nay.

(2) Néu khong c6 thod thudn nhw vy, bén c6 y dinh thay déi trong tai
vién sé glri van ban néu r6 nhiing ly do dé thay déi téi hoi dong trong
tai trong vong 15 ngay ké tir ngay dwoc biét vé viéc thanh 1ap héi dong
trong tai hodc sau khi dwoc biét nhitng hoan canh dwoc néu tai khoan 2
biéu 12. Trir khi trong tai vién bi d& nghi thay d6i rut khoi héi dong
trong tai hodc bén kia dong y vé viéc thay déi nay, hoi dong trong tai sé
quyét dinh vin dé thay d6i trong tai vién.

(3) Néu viéc thay d6i theo thu tuc dwogc cac bén thod thuan hoidc theo
thi tuc dwoc quy dinh tai khoan 2 Diéu nay khong thanh cong, bén yéu
cau thay ddi, trong thoi han 30 ngay sau khi nhan dwoc quyét dinh bac
yéu cau thay déi trong tai vién, c6 thé yéu cau toa 4n hodc co quan c6
thdm quyén tai Diéu 6 quyét dinh vé yéu cau thay d6i nay. Quyét dinh
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d6 cua co quan c6 thdm quyén sé khong bi khang cdo. Trong khi yéu
cau trén dang dwoc giai quyét, hoi déng trong tai ké ca trong tai vién bi
tir choi c6 thé tiép tuc t8 tung trong tai va ra phan quyeét.

Diéu 14. Khong thwc hién hodc khong thé tién hanh

(1) Néu moét trong tai vién khong thé thuc hién nhiém vu ctia minh theo
luat phap hodc trén thuce t€ hodc vi 1y do nao d6 khong thé hanh déng
duwoc kip thoi, nhiém vy cla trong tai vién nay chdm dirt néu trong tai
vién d6 rat khoi vi tri cia minh hodc néu cac bén nhit tri véi viéc chAm
dit d6. Nguwoc lai, néu con c6 bat dong vé co sé clia viéec chdm dit nay,
bit cit bén nao cling c6 thé yéu cau toa an hodc co quan c6 thim quyén
khac quy dinh tai Diéu 6 quyét dinh vé viéc chim dit nhiém vu cta
trong tai vién d6, va quyét dinh nay khong bi khang céo.

(2) Néu theo biéu nay hodc khoan 2 Biéu 13, mét trong tai vién rat khoi
vi tri cia minh hodc mét bén dong y voi viée chdm dirt nhiém vu cla
trong tai vién, diéu doé khong dong nghia véi viéec chidp nhan gia tri
phép 1y clia cac cdn cir dwoc d@é cap tai Biéu nay hodc khoan 2 Biéu 12.

Diéu 15. Chi dinh trong tai vién thay thé

Trwong hop nhiém vuy cla trong tai vién chdm dirt theo cac biéu 13
hodc 14 hodc trong tai vién rat khéi vi tri ciia minh vi nhitng nguyén
nhan khac hodc do céc bén thoa thuin rat bé thim quyén cua trong tai
vién hodc trong cac treong hop khéc vé viéc chdm dit nhiém vu trong
tai vién, trong tai vién thay thé sé dwoc chi dinh theo nhirng nguyeén tic
duwoc 4p dung cho viéc chi dinh trong tai vién bi thay thé.
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CHUONG IV. THAM QUYEN GIAI QUYET TRANH CHAP CUA
HOI DPONG TRONG TAI

Diéu 16. Thdm quyén ctia héi dong trong tai tw quyét dinh vé thdm quyén
xét xtk cua minh

(1) Hoi déng trong tai c6 thé quyét dinh vé thim quyén xét xtt ciia chinh
minh, bao gbm viéc xem xét bat ky phan d6i nao vé sy ton tai hodc hiéu
luc phéap ly ctia thod thuén trong tai. Vi muc dich nay, diéu khoan trong
tai la mét phan ctia hop déng sé dwoc coi 1a thoa thuan déc 1ap véi cac
diéu khoan khéc cta hop dong. Quyét dinh ctia héi dong trong tai vé
hop dong vo hiéu khong lam cho diéu khoan trong tai bi vo hiéu theo.
(2) Khiéu nai vé viéc hdi dong trong tai khong du thdm quyén phai
dwoc nop khong mudn hon viéc nép ban bién hd. Viéc mot bén da chi
dinh trong tai vién hodc tham gia viéc chi dinh trong tai vién khong
ngan can bén d6 nép don khiéu nai nay. Pon khiéu nai vé viéc hoi dong
trong tai vuot qua thim quyén phai dwoc dwa ra ngay khi nhén thay su
kién dwoc cho la vugt quéa thim quyén ctia hoi déng trong tai phat sinh
trong quad trinh tién hanh t6 tung trong tai. P6i véi ca hai treong hop
nay, héi déng trong tai c6 thé chdp nhin don yéu ciu ndp sau thoi han
quy dinh néu hoi dong xét thdy sw cham tré nay la hop ly.

(3) Hoi dong trong tai c6 thé ra quyét dinh vé don khiéu nai & khoan 2
biéu nay nhu la van dé so bé hodc gidi quyét tai phan quyét vé noi
dung tranh chip. Né&u hoi dong trong tai ra quyét dinh nhuw 1a mét vin
d@é so bd 1a hoi dong co6 thdm quyeén xét xt, thi bat ky bén nao ciing c6
thé, trong vong 30 ngay sau khi nhan dwoc thong bao vé quyét dinh
nay, dé nghi toa an dwoc xac dinh tai Diéu 6 gidi quyét vin dé nay,
quyét dinh cla toa 4n sé khong bi khang cdo. Trong khi yéu cau dé6
dang cho gidi quyét thi hdi dong trong tai van c6 thé tiép tuc tién hanh
t6 tung trong tai va dwa ra phan quyét.
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CHUONG IV A. BIEN PHAP KHAN CAP TAM THO1 VA LENH
TAM THOT

(Pwoc Uy ban stka d0i tai phién hop thiv ba mwoi chin nam 2006)
Phdn 1. Bién phip khdn cdp tam thoi

Diéu 17. Thdm quyén cta héi dbng trong tai trong viéc ra lénh dp dung
bién phdp khdn cdp tam thoi

(1) Trir khi cac bén c6 thoa thuan khac, hoi dong trong tai c6 thé ra quyét
dinh 4p dung bién phép khan cdp tam thoi theo yéu cu clia mét bén.
(2) Bién phap khan cdp tam thoi 1a bat ky bién phap tam thoi nao, du
theo hinh thitc phan quyét hay hinh thirc khac, theo d¢, tai bat ky thoi
diém nao trwdc khi ban hanh phan quyét theo d6 tranh chip dwoc giai
quyét chung thidm, hoi déng trong tai ra 1énh cho mét bén phai:

(a) Duy tri hodc khoi phuc nguyén trang dé cho quyét dinh vé tranh

chap;

(b) Ap dung bién phép cin thiét nhdm ngin can, hodc ngdn chin

hanh vi c6 kha ning gay ra thiét hai hodc t6n hai ngay hodc trong

twong lai d6i véi chinh qua trinh t6 tung trong tai;

(c) Cung cip phuong thirc d€ bdo toan tai sdn nhim bao dam viéc

thi hanh phan quyét sau nay; hodc

(d) Bao toan chirng ctr c6 thé c6 lién quan va c6 tinh trong yéu doi

véi viée giai quyét tranh chép.

Diéu 17 A. Diéu kién d€ chdp nhdn dp dung bién phip khdn cdp tam thoi
(1) Bén yéu ciu ap dung bién phép khin cdp tam thoi theo digéu 17(2)(a),
(b) va (¢) phai chitng minh dwgc véi hdi dong trong tai rang:

(a) C6 kha ning xay ra t6n hai khong thé khic phuc dwoc béi mot
phan quyét vé bai thwong thiét hai néu bién phap khin cdp tam thoi
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do khong dwoc ap dung, va tén hai d6 16n hon dang ké t6n hai co6
kha ndng xay ra d6i v&i bén phai ap dung bién phap d6 néu bién
phép d6 dwoc cho phép; va

(b) C6 kha niing hop ly 1a bén yeéu ciu sé thing trong tranh chip vé
ndi dung vu kién. Viéc xac dinh khd ndng nay sé khong anh huwéng
dén can nhic clia hdi dong trong tai trong viéc dwa ra bat ky quyét
dinh nao vé sau.

(2) Lién quan dén yéu ciu thuc hién bién phap khin cip tam thoi theo
diéu 17(2)(d), céc yéu cau tai doan (1)(a) va (b) cla diéu nay sé chi ap
dung & chirng murc hdi ddng trong tai cho la phit hop.

Phdn 2. Lénh tam thoi
Diéu 17 B. Pon yéu cdu lénh tam thoi va diéu kién cho phép 1énh tam thoi

(1) Trir treong hop cac bén c6 thoéa thudn khac, mét bén c6 thé, khong
can thong béo trwdce cho bt ky bén nao, ndp yéu ciu ap dung bién phéap
khén cip tam thoi cung véi don yéu ciu lénh tam thoi d€ ra lénh cho
mdt bén khong dwoc chéng lai muc dich cia bién phap tam thoi dwoc
yéu cau.

(2) Hoi dong trong tai c6 thé ra lénh tam thoi véi diéu kién hoéi dong
trong tai cho ring viéc cong b8 yéu ciu bién phap khin cip tam thoi
trwéc cho bén phai thi hanh sé& c6 rii ro lam muc dich cda viéc dp dung
bién phap do6 that bai.

(3) Cac diéu kién dwoc xéc dinh theo diéu 17A 4p dung cho bat ky 1énh
tam thoi nao, véi diu kién 1a céc thiét hai sé dwoc danh gia theo diéu
17A(1)(a) 1a thiét hai c6 kha ndng xuit phat tir viéc lénh dwoc ban hanh
hay khong.

Diéu 17 C. Co ché cu thé déi vdi 1énh tam thoi

(1) Ngay sau khi hoi doéng trong tai ra quyét dinh lién quan dén viéc ap
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dung lénh tam thoi, hoi dong trong tai sé thong bao cho tit ca cac bén
vé yéu cau ap dung bién phap khin cdp tam thoi, viéc ap dung 1énh
tam thoi, 1énh tam thoi néu c6, va moi thong tin lién lac khac, ké ca
biang céach chi ra ndi dung ctia bat ky thong tin nao dwoc truyén dat
béng 101, gilta bat ky bén nao véi hoi dong trong tai lién quan dén vén
de do.

(2) bong thoi, hoi dong trong tai phai trao co hoi cho bat ky bén nao
phai thuc hién 1énh tam thoi dwoc dwa ra tranh ludn ctia minh vao thoi
diém sé'm nhit co thé.

(3) Hoi dong trong tai phai quyét dinh kip thoi vé bit ky khiéu nai nao
d6i voi 1énh tam thoi.

(4) Lénh tam thoi sé hét han sau hai mwoi ngay tir ngay 1énh dwoc hoi
dong trong tai ban hanh. Tuy nhién, héi déng trong tai c6 thé ban hanh
bién phap khin cip tam thoi d€ thong qua hodc stra d6i 1énh tam thoi
sau khi bén phdi thi hanh Iénh tam thoi da duoc thong bdo va c6 co hoi
duwa ra tranh luin cia minh.

(5) Lénh tam thoi c6 hiéu luc rang budc ddi véi cac bén nhung khong
can duoc toa an cho thi hanh. Vi vy, 1énh tam thoi khong phai 1a mot
phén quyét.

Phan 3. Cic diéu khodn dp dung cho bién phdp khdn cdp tam thoi va lénh
tam thoi

Diéu 17 D. Swra d6i, dinh chi, chdm dirt
Hoi dong trong tai c6 thé sira d6i, dinh chi hodc chdm dirt viéc ap dung
bién phéap khan cdp tam thoi hodc 1énh tam thoi ma hoi dong trong tai
dd ban hanh, theo yéu cau cia bat ky bén nao hodc, theo quyét dinh ctia

chinh héi dong trong tai trong truong hop ngoai 1é va véi thong bao
trudrc cho cac bén.
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Diéu 17 E. Cung cdp bdo ddm

(1) Héi dong trong tai c6 thé yéu cau bén yéu ciu ap dung bién phéap
khéin cdp tam thoi cung cip bién phap bao dam phu hop véi bién phép
khén cdp tam thoi do.

(2) Hoi dong trong tai phai yéu cau bén ndp don yéu cdu ap dung lénh
tam thoi cung cdp bién phap bao ddm lién quan dén 1énh d6 trir trueong
hop hoi dong trong tai cho ring viéc lam nhw vay la khong phu hop
hodc khong cén thiét.

Diéu 17 F. Cong bé

(1) Hoi dong trong tai c6 thé yéu cau bat ky bén nao ngay lap tirc cong
bd moi thay d6i quan trong vé céc diéu kién ma dwa vao do6 bién phap
khén cdp tam thoi dwoc yéu cau hay chip thuén.

(2) Bén nop don yéu ciu ap dung 1énh tam thoi phai cong bé cho hoi
dong trong tai moi hoan canh c6 thé lién quan dén quyét dinh cta hoi
dong trong tai vé viéc c6 ban hanh hodc duy tri 1énh d6 hay khong,
va nghia vu nhw vy sé ti€p tuc cho dén khi bén phai thuc hién 1énh
da c6 co hoi trinh bay 14p luin cia minh. Sau d6, doan (1) cla diéu
nay sé 4p dung.

Diéu 17 G. Chi phi va thiét hai

Bén yéu cau dp dung bién phap khin cip tam thoi hodc 1énh tam thoi
sé phai chi tra bat ky chi phi va thiét hai nao ma bién phap hodc 1énh
do gay ra doi voi bat ky bén nao néu sau do6 hoi dong trong tai quyét
dinh rdng, trong nhitng hoan canh d6, bién phap hoic 1énh do 1& ra
khong dwoc chip thuan. Hoi déng trong tai c6 thé ra phan quyét vé
nhiing chi phi va thiét hai d6 tai bit ky thoi diém nao trong qua trinh
tién hanh t6 tung trong tai.
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Phin 4. Cong nhdn va cho thi hanh bién phdp khdn cdp tam thoi
Diéu 17 H. Céng nhdn va cho thi hanh

(1) Bién phap khén cdp tam thoi do hdi dong trong tai ban hanh sé
dwoc cong nhén la cb tinh rang bufc va, trir trwong hop hoi dong
trong tai c6 quy dinh khac, dwoc cho thi hanh khi nép don & toa an c6
thdm quyén, cho dit bién phép d6 dwgc ban hanh & quéc gia nao, theo
quy dinh tai diéu 17 L.

(2) Bén yéu cau hodc da dat dwoc viée cong nhan hodc cho thi hanh mét
bién phap khan cdp tam thoi sé ngay lap tic thong béo cho toa an vé
bat ky viéc chdm dirt, dinh chi hodc stra d6i nao d6i véi bién phép khan
cdp tam thoi do.

(3) Néu toa an ctia qudc gia noi viéc cong nhin hodc cho thi hanh dwoc
yéu cu cho 1a phtt hop thi toa an nay c6 thé ra 1énh cho bén yéu ciu ap
dung bién phép khin cip tam thoi cung cip bién phap bao ddm thich
hop néu hoéi dong trong tai chwra dwa ra quyét dinh lién quan dén bién
phép ddm bao hodc trwomng hop quyét dinh nhuw vy 1a can thiét dé bao
vé quyén clia cac bén thir ba.

Diéu 17 I. Cin ctt dé tir chdi cng nhdn hodc cho thi hanh3

(1) Viéc cong nhan hodc cho thi hanh moét bién phép khén cdp tam thoi
chi c6 thé bi tir chéi néu:
(a) Theo yéu cau ciia bén phai thi hanh néu toa 4n xét thiy:

(i) Viéc tir chdi d6 dwoc cho phép dua trén cin ¢t quy dinh tai
diéu 36(1)(a)(i), (ii), (iii) hodc (iv); hodc

3 Céc ditu kién quy dinh tai didu 17 I nhdm han ché s6 trwomg hop ma toa an c6 thé tir chéi
cho thi hanh bién phéap tam thoi. Viéc mot qudc gia ap dung it trweong hop hon dé tir chéi
cho thi hanh s& khong trdi véi sy hai hoa chung ma nhitng quy dinh miu nay mong muén
dat dwoc.
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(i) Quyét dinh ctia hoi dong trong tai lién quan dén viéc cung
cdp bién phép bdo ddm cho bién phéap khin cdp tam thoi do
héi déng trong tai ban hanh chwa dwoc tuan thi; hodc

(iii) Bién phéap khin cdp tam thoi da bi chdm dirt hodc dinh chi
béi hdi dong trong tai hodc, bdi toa dn clia qudc gia c6 dia diém
giai quyét tranh chip bang trong tai hodc theo luit phap cia
quéc gia noi bién phép tam thoi dwgce ban hanh trong trwong
hop toa an c6 thdm quyén; hodc

(b) Néu toa an xét thay:

(i) Bién phap khan cip tam thoi khong twong thich véi thim
quyén cua tda &n trir khi toa 4n quyét dinh diéu chinh bién phap
khin cdp tam thoi téi mirc d6 can thiét d€ phu hop véi thim
quyén va thi tuc t0 tung cua tda cho muc dich thi hanh bién
phép tam thoi d6 ma khong stra d6i ndi dung; hodc

(iiy Batky cidn cir nao quy dinh tai ditu 36(1)(b)(i) hay (ii), ap
dung cho cong nhdn va cho thi hanh bién phap khin cip tam
thoi.

(2) Bat ky quyét dinh nao do toa an dwa ra dwa trén bat ky can cir nao
trong doan (1) clia diéu nay sé chi c6 hiéu luc d6i véi muc dich yéu cau
cong nhan va cho thi hanh bién phép khén cdp tam thoi. Tda an noi viéc
cong nhan hodc cho thi hanh dwgc yéu ciu sé khong xem xét lai noi
dung ctia bién phap khan cdp tam thoi khi ra quyét dinh vé viéc cong
nhin va cho thi hanh.

Phdn 5. Bién phdp khdn cdp tam thoi theo quyét dinh cia toa dn
Diéu 17 |. Bién phdp khdn cdp tam thoi theo quyét dinh cta toa dn
Toa an c6 thdm quyén trong viéc ban hanh bién phap khan cip tam thoi

lién quan dén t6 tung trong tai, di dia diém clia toa va trong tai c¢6 thudc
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lanh thé cta qudc gia nay hay khong, twong tw nhw d6i véi t6 tung toa
an. Toa an sé thyc hién thdm quyén d6 theo thi tuc t6 tung riéng trén
co s can nhic nhitng ddc diém cu thé cla trong tai qudc té.

CHUONG V. TIEN HANH THU TUC TO TUNG TRONG TAI
Diéu 18. Déi xtr cong bing véi cic bén

Céc bén phai dwoc ddi xit mdt cach cong bing va mdi bén phéi c6 co
héi ddy du dé tham gia tranh tung.

Diéu 19. Xdc dinh cic quy tdc t6 tung

(1) Theo quy dinh cta luit nay, cdc bén dwoc ty do thod thuan vé thi
tuc ma hoi dong trong tai phai tuan tha khi tién hanh t8 tung.

(2) Néu khong c6 thoa thudn d6, héi déng trong tai cé thé tién hanh
trong tai theo cach thirc ma hoi dong trong tai cho la thich hop theo
quy dinh cta luit nay. Thim quyén cia hdi dong trong tai bao gdbm
thdm quyén xac dinh viéc chdp nhén, tinh hop ly, sy xac dang va tam
quan trong cta chirng ctr.

Diéu 20. Dia diém gidi quyét tranh chdp bang trong tai

(1) Cac bén dwoc tw do thoa thuin dia diém giai quyét tranh chip bang
trong tai. Néu khong c6 thod thuan nay, dia di€ém gidi quyét tranh chip
sé dwoc hoi déng trong tai quyét dinh cin cit vao hoan canh ctia vy kién,
c6 tinh t&1 sy thuin tién cho céc bén.

(2) Mic du c6 quy dinh tai khoan 1 ctia Diéu nay, trir khi cac bén c6 thoa
thudn khéc, héi dong trong tai c6 thé t6 chirc budi hop tai dia diém dwoc
xem la thich hop cho viéc théa ludn cia cac thanh vién héi dong, cho
viéc nghe trinh bay ctia ngudi lam chitng, chuyén gia hodc cac bén hoac
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viéc giam dinh hang ho4, tai sdn hodc van ban khéc.
Diéu 21. Bdt dau t6 tung trong tai

Trir trwong hop cac bén c6 thda thuan khéc, thi tuc t6 tung trong tai
lién quan dén tranh chip cu thé bit dau tir ngay bi don nhan dwgc
don khai kién.

Diéu 22. Ngon nge

(1) Cac bén dwoc tw do thoa thuin vé ngdn ngit hodc cac ngdn ngir dwoc
stt dung trong t6 tung trong tai. Néu khong c6 thoa thuin, hdi dong
trong tai sé quyét dinh ngoén ngir hodc cac ngdn ngir dwoc stt dung trong
t6 tung. Thod thuin nay hodc quyét dinh nay, sé dwoc 4p dung ddi véi
van ban cia cac bén, phién xét x&r va phan quyét, quyét dinh hodc céc
hinh thirc lién lac ctia héi déng trong tai, trir khi c6 quy dinh khac.

(2) Hoi dong trong tai c6 thé yéu ciu chimg ct bing vin ban phai duoc
gtri kem theo ban dich sang ngén ngir hodc nhitng ngdn ngit ma cac bén
da thoa thuédn hodc dwoc hoi déng trong tai quyét dinh.

Diéu 23. Pon khéi kién va bdn tw bdo vé

(1) Trong thoi gian do cac bén thod thuan hodc do héi dong trong tai
quyét dinh, nguyén don sé néu rd cac su viéc chirng minh cho don khéi
kién ctia minh, nhitng vin dé dang tranh chip va nhitng yéu cau cua
nguyén don, va bi don sé trinh bay trong ban tu bdo vé cia minh nhitng
diém cu thé nay, trir khi cac bén c6 thoa thuan khac vé nhitng diém can
cho nhitng van ban nay. Céc bén c6 thé ndp ban giai trinh ctia minh ciing
véi cac van ban ma cac bén cho 1a ¢6 lién quan hoic c6 thé bd sung viéc
dan chiéu dén nhitng van ban hodc chimg ctr khac ma cac bén sé dua ra.
(2) Trir trwdng hop cac bén co théa thuan khac, mét trong hai bén c6 thé
stra d6i hodc bé sung don kién hodc ban ty bao vé clia minh trong qué
trinh tién hanh t6 tung trong tai, trir khi hoi dong trong tai cho rang diéu
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d6 khong thich hop vi sw cham tré do qud trinh stra d6i d6 gay ra.
Diéu 24. Phién hop gidi quyét tranh chdp va t6 tung bdng vin ban

(1) Ty thudc vao phan ddi clia cac bén, hoi déng trong tai sé quyét dinh
xem la tién hanh phién hop d€ nghe trinh bay chitng cit hay tranh luan
gitta cac bén, hodc tién hanh t8 tung trén co s& str dung van ban hodc tai
liéu khéac. Tuy nhién, trir khi cac bén da thoad thudn sé khong t6
chirc phién hop nao, hoi dong trong tai sé t6 chirc nhitng phién hop vao
nhiing giai doan t6 tung thich hop, néu moét bén c¢6 yéu cau.

(2) Céc bén sé dwoc nhan thong bao trwdc mot cach phit hop vé cac
phién hop va cudc hop ctia héi dong trong tai vi muc dich giam dinh
hang hoa, tai san hodc tai liéu khac.

(3) T4t ca cac ban giai trinh, tai liéu hodc thong tin khac dwgc mot bén
cung cip cho hdi déng trong tai cling sé dwoc giti cho bén kia. Twong
tw, cac bao cdo clia cac chuyén gia hodc cac chirng ¢ vé nhitng vin dé
ma hoi dong trong tai dwa vao dé dwa ra quyét dinh sé phai dwoc
thong bao cho cac bén biét.

Diéu 25. Sw vdng mdt ctia mot bén

Trir treong hop cac bén co6 théa thudn khac, néu khong c6 1y do chinh
dang ma

(a) nguyén don khong giti ban giai trinh don kién theo quy dinh ctia
biéu 23(1), héi déng trong tai sé dinh chi t6 tung;

(b) bi don khong giti ban tw bao vé theo quy dinh tai Piéu 23(1), hoi
dong trong tai sé tiép tuc td tung ma coi viéc khong cé ban tw bao vé
nhu 1a sy chdp nhan nhitng ly 1€ cia nguyén don;

(c) bat ky bén nao khong c6 mit tai phién xét xtt hodc dwa ra chirng
ctt, hoi dong trong tai c6 thé tiép tuc t6 tung va dwa ra phan quyét
trén co s& nhitng chirng cr héi dong da co.
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Diéu 26. Chuyén gia dwoc hdi dong trong tai chi dinh
(1) Trir treomg hop céc bén c6 thoa thuin khac, héi déng trong tai

(a) c6 thé chi dinh mét hodc mét s6 chuyén gia bdo cao cho héi déng
trong tai vé nhitng van dé cu thé do héi déng trong tai quyét dinh;
(b) c6 thé yéu cdu mét bén cung cdp cho cac chuyén gia nhirng
thong tin ¢6 lién quan hodc dwa ra hodc cho phép chuyén gia tiép
cin moi tai liéu, hang hoé hodc tai san khac 6 lién quan dé tién
hanh giam dinh.

(2) Trir treong hop cac bén c6 thdéa thudn khéc, néu mét bén cé yéu cau
hodc néu hoi ddng trong tai thdy cin thiét, sau khi giti bao cdo bang 1oi
hodc bang vin ban, cac chuyén gia sé tham dw phién hop gidi quyét
tranh chip d€ cac bén c6 co hdi néu cac cau hoi véi chuyén gia va dua
ra nhitng nhan chitng chuyén gia d€ thidm dinh cac van dé tranh chap.

Diéu 27. H6 tro cia toa dn trong viéc thu thdp ching cie

Ho6i dong trong tai hodc mot bén véi sy dong y cla hoi déng trong tai
c6 thé yéu cau toa an c6 thdm quyén clia Nwéc nay tro giap thu thip
chitng ctt. Toa an c6 thé thuc hién yéu cau d6 trong pham vi thim
quyén ctia minh va theo quy dinh vé thu thap ching ctr.

CHUONG VI. BAN HANH PHAN QUYET VA
CHAM DUT TO TUNG
Diéu 28. Cic quy tdc dp dung d6i véi ngi dung cia tranh chdp

(1) Hdi dbng trong tai s& quyét dinh vé tranh chdp cin cit vao quy tic
ctia luat 4p dung cho ndi dung tranh chdp ma cac bén da chon. Viéc xac
dinh luat phap hodc hé thong luat phap clia mét nwdc nhat dinh, trir
khi dwogc quy dinh khéc di, sé dwoc hiéu nhw 1a viéc dan chiéu truc tiép
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toi ludt ndi dung cia qudc gia d6 chir khong phai tdi cac nguyeén tic
xung do6t phap luat clia nwéc nay.

(2) Néu cac bén khong chon luét, hoi déng trong tai sé ap dung luat
dwoc xac dinh béi cac nguyén tac xung dot luat phap ma hoi déng trong
tai cho la thich hop.

(3) Hoi dong trong tai c6 thé quyét dinh trén co s¢ & cong biang hodc
nhu nguoi trung gian dé xudt giai phap chi khi cac bén da ty quyén ro
rang cho héi dong dwoc lam nhw vay.

(@) Trong moi trwomg hop, hoi déng trong tai sé ra quyét dinh cén ct
vao cac diéu khodn ctia hop déng va can nhic t6i tap quan thwong mai
ap dung cho giao dich do.

Diéu 29. Viéc ra quyét dinh cia hdi ddng trong tai

Trong t8 tung trong tai gdm nhiéu trong tai vién, quyét dinh cua hoi
dbng trong tai sé dwgce thwe hién theo nguyén tic da sé ctia cac thanh
vién trong hoi déng, trir trwong hop cidc bén cé théa thuén khac. Tuy
nhién, vin dé vé t8 tung c6 thé duogc quyét dinh béi Cha tich hoi
dong néu duoc cac bén va cac thanh vién khac ctia hdi dong trong tai
Uy quyén.

Diéu 30. Hoa gidi

(1) Néu trong qua trinh tién hanh t6 tung trong tai cac bén giai quyét
dwoc tranh chip, hoi dong trong tai sé chdm dirt t6 tung khi cac bén cé
yéu ciu va hoéi déng trong tai khong phan d6i, va ghi nhin viéc giai
quyét nay dudi hinh thirc phan quyét trong tai d6i voi cac difu khoan
thoa thuan.

(2) Phan quyét vé diéu khoan thod thuin sé dwoc lap theo quy dinh tai
biéu 31 va sé dwoc tuyén nhw la mot phdn quyét. Phan quyét nay c6 gia
tri va hiéu lyc twong ty nhw phan quyét vé ndi dung vu tranh chép.
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Diéu 31. Hinh thitc va ndi dung phdin quyét

(1) Phan quyét phai dwoc lap thanh vin ban va phai dwoc trong tai vién
hodc céc trong tai vién ky. Trong t6 tung trong tai gébm nhiéu trong tai
vién, chit ky cta da s6 cdc trong tai vién trong hoi dong trong tai 1a du,
néu nhuw c6 ly do vé nhitng chit ky con thiéu.

(2) Trir khi cac bén thoa thuin khong néu ly do hodc phan quyét la phan
quyét vé cac diéu khoan duwgc thoa thuan theo Piéu 30, phan quyét phai
néu ro ly do la cin ¢t clia phan quyét.

(3) Phan quyét phai néu rd ngay va dia diém giai quyét tranh chip bing
trong tai theo quy dinh tai Diéu 20(1). Phan quyét sé dwoc xem la duoc
1ap tai noi do.

(4) Sau khi phan quyét dwgc ban hanh, mét ban dwoc ky béi cac trong
tai vién theo quy dinh tai khoan 1 ctia Biéu nay sé dwoc tdng dat cho
mdi bén.

Diéu 32. Chdm dirt t6 tung

(1) Thu tuc t6 tung trong tai dwgc chdm dirt boi phan quyét chung thim
hodc boi quyét dinh ctia héi dong trong tai theo quy dinh tai khoan 2
biéu nay.
(2) Hoi dong trong tai sé ban hanh quyét dinh chdm dt t6 tung trong
tai khi:
(a) Nguyén don rut don kién, trir khi bi don phan d6i viéc nay va
hoi dong trong tai cong nhén loi ich hop phap cia bi don trong viéc
c6 dwoe mot gidi phap cudi cung d€ gidi quyét tranh chap;
(b) Céc bén doéng y chdm dirt t6 tung;
(c) Hoi dong trong tai xét thdy viéc ti€p tuc t6 tung vi bat cir ly do

nao khac la khong cin thiét hodc khong thé thuc hién dwoc.

(3) Nhiém vu ctia héi dong trong tai chdm dit cing véi sw chdm dit
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clia thi tuc t0 tung trong tai, theo cac quy dinh tai Diéu 33 va 34(4).
Diéu 33. Stka chita va gidi thich phin quyét; phin quyét bd sung

(1) Trwr khi cdc bén thoa thuan mot thoi han khac, trong vong 30 ngay
ké tir ngay nhin dwogc phan quyét:
(a) mdt bén c6 thé yéu ciu hoi dong trong tai sira trong phan quyét
nhitng 16i vé tinh todn, danh may hodc 16i in &n hodc nhing 16i
twong tw, c6 thong béo cho bén kia biét vé diéu nay;
(b) néu céac bén c6 thod thuin, mdt bén c6 thé yéu cu hdi dong trong
tai dwa ra nhitng giai thich vé diém cu thé hodc mét phan cia phan
quyét, c6 thong bao cho bén kia vé yéu cau nay.

Néu hoi dong trong tai thiy rang yéu cau nay 1a chinh dang, hdi dong
trong tai sé tién hanh stra chira lai hodc dwa ra 101 giai thich trong vong
30 ngay ké tir ngay nhan dwgc yéu ciu. Gidi thich nay sé tré thanh mot
phén cla phan quyét.

(2) Trong thoi han 30 ngay ké tir ngay lap phan quyét, hoi déng trong
tai c6 thé chi dong stra nhitng 16i dwgc néu tai diém a khoan 1 biéu
nay.

(3) Trr trwong hop cac bén c6 thda thuan khac, trong thoi han 30 ngay
ké tir ngay nhan dwoc phan quyét, mot bén c6 thé yéu cau hoi dong
trong tai ra phan quyét bé sung nhitng vin dé dwoc néu ra trong qua
trinh tién hanh t6 tung trong tai nhung lai khéng dwoc néu trong phan
quyét va phai thong bdo yéu cau nay cho bén kia. Néu héi dong trong
tai cho ring yéu cau nay la chinh dang thi hdi dong trong tai sé ra phan
quyét b6 sung trong thoi han 60 ngay.

(4) Néu can thiét hoi dong trong tai sé gia han thoi gian cho viéc stra
chira, giai thich hodc ra phan quyét bg sung theo khoan 1 va 3 Biéu nay.
(5) Nhitng quy dinh ctia Diéu 31 sé chi 4p dung d6i véi viéc stra chira
hodc giai thich phan quyét hodc ra phan quyét bs sung.
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CHUONG VIIL YEU CAU TOA AN HUY PHAN QUYET CUA
TRONG TAI

Diéu 34. Pon yéu cdu hily phin quyét la phwong thike duy nhdt dé hily
phdn quyét trong tai

(1) Viéc yéu cau toa an hiy phan quyét clia trong tai chi c6 thé dwoc tién
hanh thong qua don yéu ciu toa an hiy bé phan quyét phu hop véi
quy dinh tai cac doan (2) va (3) ctia Biéu nay.

(2) M6t phan quyét chi 6 thé bi toa an theo quy dinh tai Biéu 6 hily bo
trong trwong hop:

(a) Bénlam don yéu ciu dwa ra nhitng chtirng ctt ching minh rang:

(i) MOt trong cac bén ky két thoa thuén trong tai theo quy dinh
tai Diéu 7 khong da nidng luc ky két thod thudn doé; hodc thoa
thudn néi trén khong cé gia tri phap ly theo luat ma cac bén da
chon d€ ap dung hodc theo luit clia nuéc noi phan quyét dwoc
tuyén trong trwong hop ma cac bén khong c6 lwa chon luat ap
dung; hoac

(i) Bén phai thi hanh phén quyét khong dwoc thong bao day
da hop 1€ vé viéc chi dinh trong tai vién hay vé t6 tung trong tai
hodc do mét nguyén nhan chinh déng gi khac khong thé tham
gia tranh tung; hodc

(iii) Phéan quyét giai quyét mot tranh chip khong dwoc du liéu
trong hodc khong thudc pham vi cac diéu khoan cila yéu cau
dua ra trong tai giai quyét, hodc phan quyét trong tai gom cac
quyét dinh veé cac van d& ngoai pham vi yéu ciu giai quyét bing
trong tai. Tuy nhién, néu cac quyét dinh vé cac vin dé duoc yéu
cau giai quyét bang trong tai c6 thé tach roi cac quyét dinh vé
cac van dé khong duwogc yéu ciu, thi chi phin clia phan quyét
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trong tai gom cdc quyét dinh vé van dé khong dwoc yéu ciu méi
bi hity; hodc

(iv) Thanh phan hdi dong trong tai hodc thi tuc giai quyét bang
trong tai khong phit hop véi thod thudn cla cac bén trir khi thoa
thudn nay trdi véi quy dinh trong luat nay, hodc trong trwong
hop céac bén khong c6 thod thudn, thi khong phu hop véi luat
nay; hodc

(b) tda an xét thay:

(i) Theo luat cia quéc gia, vin dé ndi dung tranh chdp khong
thé gidi quyét bang trong tai duogc; hodc

(i) Phan quyét mau thuin véi trat tw cong cia qudc gia.

(3) Pon yéu cau hiy phan quyét khong dwoc 14p mudn hon ba thang
ké tir ngay bén ndp don yéu cdu nhin duoc phan quyét hodc néu don
yéu ciu duoc tién hanh theo Piéu 33 thi tinh tir ngay ma yéu ciu do
dwoc hoi dong trong tai gidi quyét.

(4) Khi dwoc yéu ciu hiy phan quyét, néu thiy thich hop va theo yéu
ciu ctia mot bén, Toa an c6 thé tam dinh chi thi tuc hily b6 phén quyét
trong mét thoi gian do toa an quyét dinh dé hoi déng trong tai c6 co
hoi tiép tuc tién hanh t6 tung trong tai hodc tién hanh cac hoat dong
khac ma theo y kién ctia hoi dong trong tai sé loai trir co sé¢ d€ huy
phan quyét.

CHUONG VIII. CONG NHAN VA CHO THI HANH
PHAN QUYET

Diéu 35. Cong nhdn va cho thi hinh

(1) Phéan quyét trong tai, bat ké dwoc tuyén & quéc gia nao, sé dwgc cong
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nhin 1a ¢6 hiéu lyc rang budc, va khi ¢6 don yéu cau bing van ban giri
dén toa an c6 thdm quyén, sé dwoc thi hanh theo nhitng quy dinh tai
biéu nay va biéu 36.

(2) Bén dwa vao phan quyét hay yéu ciu thi hanh phan quyét sé cung
cdp ban gbc hay mét ban sao ctia phan quyét. Néu phan quyét khong
dwoc 14p bang ngon ngir chinh thitc ctia qudc gia noi thi hanh phan
quyét, bén yéu cau thi hanh sé phai cung cdp mot ban dich sang ngén
ngit do6.4

(Diéu 35(2) di dwoc Uy ban stea ddi tai phién hop thiv ba mwoi chin nim
2006)

Diéu 36. Cin civ dé tir chdi cong nhdn hodc cho thi hanh

(1) Viéc cong nhan hodc cho thi hanh mét phan quyét trong tai, bat ké
phén quyét nay dwgc tuyén & quéc gia nao, chi c6 thé bi tir chéi trong
treong hop:

(a) Theo yéu cdu clia bén phai thi hanh, néu bén dé cung cdp duoc
cho toa &n c6 thdm quyén noi cong nhin hay thi hanh phan quyét
chtng ctr chirng minh ring:

(i) mot bén tham gia thoa thuin trong tai theo quy dinh tai Diéu 7
khong di ndng luc ky két thoa thudn d6; hodc thoa thuin ndi trén
khong c6 gia tri phap 1y theo luit ma cac bén da chon dé ap dung
hodc theo luat clia nwdc noi phan quyét dugc tuyén trong trwong
hop cac bén khong Iwa chon ludt ap dung; hodc

(ii) bén phai thi hanh phan quyét khong dwoc thong béo day du mot
céch hop thitc vé viéc chi dinh trong tai vién hodc veé cac tha tuc giai
quyét vu tranh chdp tai trong tai hodc khong thé thyc hién dwoc viéc

4 Céac diéu kién quy dinh trong doan nay nhim dit ra tiéu chuin t8i da. Do vay, s& khong trai
véi sy hai hoa 1a muc tiéu cda luit miu nay néu mot qudc gia 4p dung cac ditu kién it
nghiém ngdt hon.
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tranh tung vi nhitng nguyén nhéan chinh dang khac; hodc

(iii) phan quyét giai quyét mét tranh chdp khong dwoc du liéu trong
hodc khong thudc pham vi cdc yéu cdu dua ra trong tai giai quyét,
hodc phan quyét trong tai gom cac quyét dinh vé cac van dé ngoai
pham vi yéu cau giai quyét bang trong tai.Tuy nhién, néu cac quyét
dinh vé cac vin dé dugc yéu cu gidi quyét bang trong tai c6 thé tach
roi khoi cac quyét dinh vé céc vin dé khong dwoc yéu cau, thi phin
clia phan quyét trong tai gdm céac quyét dinh vé van dé duwoc yéu
ciu ¢6 thé dugce cong nhin va cho thi hanh; hodc

(iv) thanh phin héi dong trong tai hodc thu tuc t6 tung trong tai
khong phu hop véi thoa thudn clia céc bén, hodc néu khong c6 thoa
thuin d6, khong phu hop véi luat phép clia quéc gia noi tién hanh
t0 tung trong tai; hodc

(v) phéan quyét chwa c6 hiéu lwc rang budc d6i véi cac bén, hodc bi
huy hay dinh chi bdi co quan c6 thdm quyén ctia quéc gia hodc theo
luat cia quéc gia noi phan quyét dwoc dwa ra; hodc

(b) néu toa &n xét thiy:

(i) theo luatcia quéc gia d6, van dé ndi dung tranh chdp khong thé
dwoc gidi quyét bing trong tai; hodc

(ii) viéc cong nhan hodc cho thi hanh phan quyét mau thuln véi trat
tw cong clia qudc gia do.

(2) Trueong hop don yéu cau hiy hay dinh chi thi hanh phan quyét dworc
gti dén toa an theo nhw quy dinh tai doan (1) (a) (v) cia Diéu nay, thi
toa dn noi dwoc yéu cadu cong nhédn va cho thi hanh phan quyét néu thiy
yéu cau nay hop 1é, sé tam hoan quyét dinh cho thi hanh ctia minh va
cting c6 thé, trén co s¢ c6 don clia bén yéu cau cong nhian hodc thi hanh
phén quyét ra 1énh cho bén kia dwa ra mét sy bao dam thich hop.
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Dé& co thém thdng tin, truy cdp website ctia UNCITRAL tai
<www.uncitral.org> hodc lién hé Ban thw kyy UNCITRAL, Trung tim Qudc
té Vienna, P.O. Box 500, 1400 Vienna, Austria

Dién thoagi: (+43-1) 26060-4060 Telefax: (+43-1) 26060-

5813 Internet: <www.uncitral.org>; E-mail:

uncitral@uncitral.org
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Khuyén nghi UNCITRAL 2006

Khuyén nghi lién quan dén viéc gidi thich Diéu II, Doan 2, va Diéu VII,
Doan 1, cia Céng wéc vé Cong nhdn va Cho thi hanh Phin quyét trong tai
nwéc ngoai, dwoc hoan thanh tai New York vdo ngay 10/06/1958, do Uy ban
Ludt Thwong mai Quéc t€ Lién Hiép qudc thong qua ngay 07/07/2006.

Uy ban Ludt Thwong mai Quéc t€ Lién Hiép quéc,

Trén co sé nghi quyét ctia Pai hoi Bong s6 2205 (XXI) ngay 17/12/1966
vé viéc thanh lap Uy ban Luat Thwong mai Quéc té Lién Hiép quéc véi
muc tiéu thic ddy sy hai hoa va théng nhat cta luat phép thwong mai
qudc té bang cach, ngoai nhitng hoat dong khac, thuc ddy cach thirc va
phuong thirc d€ dam bao viéc giai thich va ap dung théng nhit cac cong
wée quoc té va cac luat thdng nhat trong linh vie ludt phap thwong mai
qudc té,

Nhdn thite dwoce thuc t€ rang cac hé thdng luat phap, xa hoi va kinh
té khac nhau trén thé gi¢i, cing véi mire d6 phat trién khéac nhau, dwoc
dai dién trong Uy ban,

Trén co sé cac nghi quyét cia Pai hoi Dong khing dinh nhiém vu
ctia Uy ban trong vai trd co quan phap 1y nong cét trong hé théng Lién
Hiép qudc trong linh vyc luat phdp thwong mai qudc t& nhdm diéu phéi
cac hoat dong phap ly trong linh vuc nay,

Tin twéng rang viéc 4p dung rong rai Cong wéc vé Cong nhin va
Cho thi hanh Phan quyét trong tai nwéc ngoai, dwoc hoan thanh tai
New York ngay 10/06/1958, 1a m6t thanh tuu dédng ké nham thtc ddy
nguyeén tic phap luat, dic biét trong linh vuc thwong mai qudc té,

Trén cor s& Hoi nghi Pai dién toan quyén chudn bi va 1dy chit ky cho
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Cong woc da thong qua mét nghi quyét, trong d6 néu rd, ngoai nhing
noi dung khéc, rang Hoi nghi "cho ring sw thng nhit hon vé phap luat
trong tai clia cac qudc gia sé thuc ddy hiéu qud cua trong tai trong giai
quyét tranh chép theo luit phéap titng quéc gia",

Trén co sé cin nhdc nhitng cach giai thich khac nhau d6i véi cac yéu
cau veé hinh thitc theo Cong wéc xudt phat mot phan tir nhitng khac biét
vé dién dat gitra ndm van ban gdc c6 gia tri twong dwong ciia Cong wor,

Trén co sé tinh dén diéu VII, doan 1 clia Cong wéc, muc dich 1a cho
phép viéc thi hanh phdn quyét trong tai nwdc ngoai & mitc d6 cao nhat,
d3c biét bang cach cong nhin quyén clia bit ky bén lién quan nao trong
viéc c6 co hdi ap dung luat hodc hiép wéc clia quéc gia noi phan quyét
dwoc yéu cau thi hanh, ké ca treong hop ludt hodc hiép wéc d6 quy dinh
mdt ché d6 thuén loi hon Cong wérc,

Cin nhdc viéc str dung rong rai thwong mai dién t,

Trén co s& tinh dén cac cong cu phap ly qudc t& nhw Luit Mau
UNCITRAL vé Trong tai thwong mai qudc té ndm 1985 da dwoc stra doi
sau d6, dic biét lien quan dén diéu 7, Luat Mau UNCITRAL vé Thwong
mai dién t&r, Luat MAu UNCITRAL vé Chir ky Dién tir va Cong wéc Lién
Hiép quoc vé stt dung Phuwong thitc Truyén dat thong tin Dién t& trong
Hop dong Quoc té,

Ciing trén co sé tinh dén viéc ban hanh van ban phap luét trong nwéc,
cling nhuw &n 1é, thuén lgi hon so véi Cong wéc lién quan dén yéu cau
vé hinh thitc diéu chinh théa thuin trong tai, t6 tung trong tai va viéc
thi hanh phan quyét trong tai,

Cin nhdc rang, trong viéc giai thich Cong wéc, phai quan tam dén
sw can thiét phai thic ddy viéc cong nhan va cho thi hanh phan quyét
trong tai,

1. Khuyén nghirang doan 2 diéu Il ciia Cong wéc vé Cong nhan va Cho
thi hanh Phan quyét trong tai nwéc ngoai, dwoc hoan thanh tai New

152 Huwéng dan ctia ICCA vé dién giai cong wéc New York



KHUYEN NGHI UNCITRAL 2006

York ngay 10/06/1958, dwoc ap dung trén co s& nhan thitc dwoc ring
nhitng treong hop mo ta trong d6 khong day du;

2. Ciing khuyén nghi ring doan 1 diéu VII cia Cong wéc vé Cong nhan
va Cho thi hanh Phan quyét trong tai nwéc ngoai, dwoc hoan thanh tai
New York ngay 10/06/1958, dwoc dp dung d€ cho phép bat ky bén c6
quyén loi lién quan nao dwgc hwdéng cac quyén ma bén dé co thé co,
theo luat hodc hiép wéc clia qudc gia noi thoa thuln trong tai dugc yéu
cau thi hanh, d€ yéu cau cong nhan gia tri phép ly ctia théa thuan trong
tai do.

Dé& co thém thdng tin, truy cdp website ctia UNCITRAL tai
<www.uncitral.org> hodc lién hé Ban thw ky UNCITRAL, Trung tdm Qudc
té Vienna, P.O. Box 500, 1400 Vienna, Austria

Dién thoai: (+43-1) 26060-4060 Telefax: (+43-1) 26060-5813

Internet: <www.uncitral.org>; E-mail: uncitral@uncitral.org
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PHU LUCIV
Cic nguén tai liéu truc tuyén

An 18 ve Cong wéc New York c6 thé dwoc tim ki€m truc tuyén tai
website ciia ICCA:

<www.arbitration-icca.org>

Website nay mién phi, véi danh sach trén 1.666 quyét dinh cta tda an
ap dung Cong wéc da duoc xudt ban tir ndm 1976 trong dn ban hang
dau trong Iinh vwc nay, Nién gidm Trong tai Thwong mai cia ICCA. Cac
quyét dinh nay dwoc chi muc theo cac Biéu ctia Cong wéc va theo chil
dé. Ban than cac quyét dinh dwoc xudt ban trong céc tap ctia Nién gidm
va cing dwgc cung cdp bang cach ddng ky vao co s¢ dir lidu
KluwerArbitration tai <www.kluwerarbitration.com>. Moi tai liéu
trong co s¢ dit liéu nay déu c6 thé dwoc tim kiém thong qua nhiéu cong
cu tim kiém.

An 1& v& Cong wéc cling c6 thé dwgc tim kiém tryc tuyén trén website
Cong wéc New York ciia Pai hoc Miami, Hoa Ky:

<www.newyorkconvention.org>

Website nay mién phi, va ciing ¢6 danh sach cac quyét dinh ctia Cong
wéc dwoc in trong cudn Nién gidm tir 1976, chi muc theo Diéu va chu dg,
cling nhw

* cdc van ban géc cla Cong wéc New York;

* ban dich ctia Cong wéc sang mot sé ngdn ngi;

+ chu gidi cia Gido s Albert Jan van den Berg;

+ danh sach cac Qudc gia thanh vién
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FOREWORD BY PROFESSOR PIETER SANDERS
AS HONORARY GENERAL EDITOR

The 1958 New York Convention is the most successful multilateral
instrument in the field of international trade law. It is the centrepiece in
the mosaic of treaties and arbitration laws that ensure acceptance of
arbitral awards and arbitration agreements. Courts around the world
have been applying and interpreting the Convention for over fifty years,
in an increasingly unified and harmonized fashion.

I participated in 1958 in the drafting of the Convention as a delegate
from The Netherlands. We started our work on a draft that was
originally produced by the International Chamber of Commerce (ICC) in
1955. The ICC draft provided for the enforcement of “international”
awards. It was presented to the United Nations Economic and Social
Council (ECOSOC). ECOSOC changed the draft to apply to “foreign”
awards. This was the draft the Conference worked on from 20 May to 10
June 1958.

Changes and additions were made to the working draft, leading to
what became known as the “Dutch proposal”. One change was the
elimination of the requirement of a double exequatur, so that it would be
possible to present awards for enforcement without first obtaining a
declaration of enforceability from the courts of the country where they
were rendered. Another change was to restrict the grounds for refusal of
the award to the seven grounds listed in Article V and to shift the burden
of proving those grounds to the party opposing enforcement. The seven
grounds listed in the Convention became the exclusive grounds for
refusal. The burden of proof on the party resisting enforcement and the
exhaustive grounds for refusal are now recognized as key features of the
Convention.
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Article Il of the Convention was added in the final drafting stage, also
as a result of the Dutch proposal. It provides that courts shall refer the
parties to arbitration when a party relies on a valid agreement. The
working draft only provided for the enforcement of foreign arbitral
awards. Including a provision on the enforcement of arbitration
agreements was more efficient than the earlier regulation in two
instruments: the 1923 Geneva Protocol on Arbitration Clauses and the
1927 Geneva Convention on the Execution of Foreign Arbitral Awards.

In order for the application of the New York Convention to be unified
and harmonized, an effective worldwide system of reporting cases
applying the Convention was needed. That is why the publication of the
ICCA Yearbook Commercial Arbitration was begun in 1976. 1 was its
General Editor. Since then, thirty-five volumes have been published. The
Yearbook is also available online at <www.KluwerArbitration.com>. The
Yearbook has reported 1,666 New York Convention court decisions from
65 of the 145 countries that have acceded to the Convention.

The Convention was forward-looking. Professor Matteucci, the Italian
delegate to the Conference, called it “a very bold innovation”. The
Convention has stood the test of time. More than fifty years later, we can
still look forward to beneficial adaptations of the interpretation of its text,
responding to modern technology and practice.

The Model Law on International Commercial Arbitration issued by
UNCITRAL (the United Nations Commission on International Trade
Law) in 1985, and as amended in 2006, has been adopted in over seventy
countries and federal states. Some countries have adopted the Model
Law with no changes. Others have enacted modern arbitration laws
inspired by the Model Law. As countries adopt modern arbitration laws,
courts can rely on their more favourable provisions as provided by
Article VII of the Convention.

Such modern arbitration laws may also contain provisions on the
procedure for the enforcement of an award. The Convention only
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prescribes the documents to be submitted to the court (Article IV) and
that no more onerous conditions or higher fees may be imposed than for
the enforcement of a domestic award (Article III). The UNCITRAL
Secretariat, together with the International Bar Association, has surveyed
these conditions and determined in its Report of 2008 that “there are
diverging solutions to the many different procedural requirements that
govern the recognition and enforcement of awards under the
Convention” (Report of the United Nations Commission on International
Trade Law A/63/17 para. 353, p. 71) and has recommended that the
Secretariat work towards developing a guide to enactment of the
Convention to promote uniform interpretation and application. Such a
guide could introduce uniform rules for the enforcement process.

ICCA’s initiative to create ICCA’s Guide to the Interpretation of the 1958
New York Convention: A Handbook for Judges is a welcome addition and
companion to the ICCA Yearbook. It sets out the questions to be answered
and the steps to be followed by courts when applying the New York
Convention in a concise, clear and straightforward style that highlights
the pro-enforcement bias of the Convention. I expect that this Guide will
serve as an effective tool in advancing the motto I have repeated on many
occasions: Vivat, Floreat et Crescat New York Convention 1958.

Pieter Sanders
Schiedam, April 2011
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INTRODUCTION

Neil Kaplan

The idea for this Guide to the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, done at New York on 10 June
1958, known as the New York Convention, was essentially born during
the five years in the early 1990’s that I was the sole judge in charge of the
Arbitration and Construction List of the High Court of Hong Kong.
Before becoming a judge I dealt with arbitration and the New York
Convention as a practicing lawyer. Since the Convention now applies in
145 States and the use of international arbitration has grown rapidly over
thelast 25 years, my mind has turned to all judges around the world who
might be unfamiliar with the Convention and its current interpretation.
I was pleased that my concerns were shared by some of my
colleagues on the International Council for Commercial Arbitration
(ICCA) and was delighted when they agreed to assist in writing this
Guide. Professor Gabrielle Kaufmann-Kohler is both a distinguished
academic holding the Chair of Private International Law at the
University of Geneva and a very active international arbitrator
specializing, in particular, in investment disputes. She is a partner in the
Geneva law firm of Levy Kaufmann-Kohler. Professor Guido Tawil holds
the chair of Administrative Law at the University of Buenos Aires Law
School and he is the senior partner in the Buenos Aires law firm of
M & M Bomchil. He, too, is an experienced arbitrator. Kim Rooney was
an Asia partner in the Hong Kong office of White & Case and is now
practicing at the Hong Kong bar. Marike Paulsson is the co-author with
Professor Albert Jan van den Berg of the second edition of his seminal
work on the New York Convention (The New York Arbitration Convention
of 1958 (Kluwer, 1981)). She is of counsel with the Brussels-based law
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firm Hanotiau and Van den Berg. We have been greatly assisted and
guided by an editorial team comprising Judy Freedberg, Silvia Borelli
and Alice Siegel, all three of whom are currently or have been
responsible for the ICCA publications.

This Guide is intended to provide an outline of the Convention and
give guidance to judges determining applications under the Convention
as to its scope, interpretation and application. It is intended as a concise
Guide written in plain language which would serve as a road map to
more extensive study, if need be. The Guide is designed to provide
answers to individual questions that might arise at any stage of applying
the Convention, rather than to be a comprehensive reference work. We
address this Guide to the judges who are such an integral part of making
the Convention work.

It is hoped that this Guide will not only be of interest to judges, but
also to students, teachers and practitioners. We have attempted to avoid
academic discourse as much as possible but this has not always been
attainable. A number of highly discussed and controversial cases that
create a great deal of interest in the academic community are not of
interest for the normal application of the Convention. Although some
cases will be referred to in order to illustrate a point we have tried to
limit this to essential principles.

We have limited our examination to the essential aspects of the
Convention. In-depth information can be found in Professor Van den
Berg’s 1981 work and its second edition, which is expected to be
published in 2012. A further source of detailed information are the
extracts of court decisions applying the Convention and the
Commentaries to these court decisions published yearly since 1976 in
ICCA’s Yearbook Commercial Arbitration, and the chapters on the
application of the New York Conventionin ICCA’s International Handbook
on Commercial Arbitration.
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The Convention is based on a pro-enforcement bias. It facilitates and
safeguards the enforcement of arbitration agreements and arbitral
awards and in doing so it serves international trade and commerce. It
provides an additional measure of commercial security for parties
entering into cross-border transactions.

The success of modern international commercial arbitration has been
built on the twin pillars of the Convention and the UNCITRAL Model
Law on International Commercial Arbitration of 1985 (and amended
2006) (see for the full texts, Annexes I and II). The latter forms the basis
for States without an arbitration law to adopt one ready-made or to
substitute it for one that is out of date. Other jurisdictions have enacted
new legislation, which, although not exactly the Model Law, is based
essentially upon it.

All this has contributed greatly to achieving the harmonization of
international arbitration law which, in turn, assists in achieving
predictability and certainty - qualities much desired by the international
business community.

The ultimate growth of the rule of law, the expansion of international
arbitration for resolving cross-border disputes and enforcement of
awards depend on the sovereign national courts.

It is thus hoped that this Guide will also play its small part in
assisting judges around the world to participate in this continuing
harmonization process and use the Convention in a way consistent with
its letter and spirit.

In this Guide we will first outline the purpose of the Convention as
aninstrument of international law, including its application to arbitration
agreements as well as to recognition and enforcement of certain arbitral
awards (Chapter I). We will address its scope and the nature of the
arbitration agreement and awards respectively to which it applies. We
will explain the extent to which States may limit the Convention’s scope
by choosing to make reservations as to reciprocity and commerciality
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respectively. We will discuss the relationship between the Convention,
domestic law and other enforcement regimes, and the nature of the legal
standards which the Convention imposes upon its signatories. We will
explain the international obligation of a signatory state to adhere to the
Convention, and the potential consequences if it does not (Chapter I).

We will then outline the Convention principles involved in
considering a request for the enforcement of an arbitration agreement
(Chapter II) and for recognition and enforcement of an arbitral award
(Chapter III) respectively.

Most cases coming before courts involve issues relating to the
arbitration agreement itself rather than applications to enforce awards.
Issues relating to the enforcement of the arbitration agreement as
opposed to the enforcement of an actual award can come before the court
in an indirect manner. For example a party might apply to a national
court for the appointment of an arbitrator where the agreed mechanism
for appointing has broken down or does not exist. In considering its
jurisdiction to appoint the court may well be asked to rule on the validity
of the agreement to arbitrate which is of course a prerequisite to
appointment. It is also possible that this issue may arise when the court
is asked to grant some form of interim measure in support of arbitration.

Judges must be aware of these potential issues and it is hoped that
this Guide will heighten that awareness. In some countries the
practitioners may be far more astute as to possible problems and issues
arising in international arbitration but in some jurisdictions there is a
limited number of such practitioners which places a higher burden on the
judge to spot and focus on issues relevant to the Convention. It is hoped
that this Guide will assist this process.

ICCA is delighted that Professor Pieter Sanders has agreed to provide
a Foreword as Honorary General Editor of this Guide. Not only has he
been a leading figure in the field of international commercial arbitration
for many years but as he nears his hundredth birthday he is the sole
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surviving member of the drafting committee of the Convention. Itis thus
wholly appropriate that this Guide should be published under his
guidance.

A few words on ICCA

ICCA was formed in May 1961 by a small group of experts and friends
in the field of international commercial arbitration. It is a worldwide non-
governmental organization dedicated to promoting and developing
arbitration, conciliation and other forms of international dispute
resolution. Members come from many jurisdictions and are all intensely
involved in international arbitration as counsel, arbitrators, scholars and
members of the judiciary.

Every two years ICCA holds a Congress or Conference which is one
of the major events in the international arbitration calendar. The last was
held in May 2010 in Rio de Janeiro and attracted over 900 participants
from all over the world. The next ICCA Congress will be held in
Singapore in 2012.

ICCA is not an arbitral institution; it does not administer arbitrations
or act as an appointing authority. ICCA is probably best known for its
publications. Since 1976, over 1,600 court decisions applying the New
York Convention, from more than 60 countries, have been reported in the
Yearbook Commercial Arbitration. The International Handbook on Commercial
Arbitration contains continuously updated reports on the arbitration law
and practice in over 70 countries. The ICCA Congress Series publishes the
papers of ICCA events.

All ICCA publications are also available online at <www.kluwer
arbitration.com> (subscription required). More information on ICCA and
ICCA publications can be found on its free website at <www.arbitration-
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icca.org>. The ICCA website also provides search tools for selecting court
decisions based on a list of subject matters.
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CHECKLIST FOR JUDGES WORKING WITH
THE NEW YORK CONVENTION

This Checklist sets out the questions to be answered and the steps to be
followed by courts when applying the New York Convention. The
Checklist is not exhaustive and is meant to be used along with the text of
the Guide.

I.  Application of the Convention

What is the Convention about?
o The recognition and enforcement of arbitration agreements
(Articles I and II)
¢ The recognition and enforcement of arbitral awards (Articles I, I1I-
VII)
How should the court interpret the Convention?
¢ Vienna Convention Articles 31 and 32
¢ Interpretation in favour of recognition and enforcement
* Article VII allows for application of a more favourable treaty or
domestic law
* Non-application engages the international responsibility of the
State

II. Request for the recognition and enforcement of an arbitration
agreement (Articles I and II)
Does the Convention apply to this request?
¢ Is the forum State a party to the New York Convention? (Article I)

Date of entry into force?
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Reciprocity reservation?
Commercial reservation?
 Does the forum State have implementing legislation and does it
affect the application of the Convention?
 Can the Convention apply to actions ancillary to arbitration?
Examples:
o Appointment of arbitrator?
o Request for conservatory measures?
Does the arbitration agreement fall under the substantive scope of the
Convention? (Article II)
* Is the arbitration agreement evidenced in writing? (Article II(2))
Examples:
o Is the arbitration agreement incorporated by reference?
o Has the arbitration agreement been tacitly accepted?
* Does the arbitration agreement exist and is it substantively valid?
(Article I1(3))
Null and void?
Inoperative?
Incapable of being performed?
¢ Is there a dispute?
¢ Does the dispute arise out of a defined legal relationship, whether
contractual or not? (Article II(1))
* Did the parties intend to have this particular dispute settled by
arbitration?
* Is the arbitration agreement binding on the parties to the dispute
that is before the court?
* Is this dispute arbitrable?
Does the arbitration agreement fall under the territorial scope of the
Convention? (Article I by analogy)
¢ Is the arbitral seat in a foreign State?
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» Will the future award be considered non-domestic in the forum
State?
* Is there an element of internationality?
Are procedural elements satisfied?
Examples:
o Has a party requested the referral to arbitration (no ex officio
referral)?
o Does the process at issue qualify as arbitration?
o Has the requesting party satisfied preliminary steps?
Examples:
o Cooling off period?
o Mediation/conciliation?
o Has the requesting party waived its right to arbitration?
o Is there a decision of another court on the same matter that is
res judicata?
What is the applicable law?
Examples:
o Formation and substantive validity of the arbitration agreement?
o Capacity of a party?
o Non-signatories to the arbitration agreement?
o Arbitrability?
Are there matters that should be decided by the arbitral tribunal rather
than the court?
Can the court rely on Article VII allowing for reliance on a more
favourable right in a national law or treaty?

If all requirements are fulfilled, the court shall refer the parties to
arbitration.
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III. Request for the Recognition and Enforcement of an Arbitral
Award (Articles I, ITI-VII)

Is the forum State a party to the New York Convention? (Article I)
¢ Date of entry into force?
Does the forum State have implementing legislation and does it affect the
application of the Convention?
Does the Convention apply to the award?
¢ Is the award made in the territory of another State?
¢ Is the award not considered as domestic in the forum State?
¢ Does the award arise out of a difference between physical or legal
persons?
¢ If the forum State has made the reciprocity reservation, is the State
where the award was made a Contracting State?
o If the forum State has made the commercial reservation, is the
subject matter “commercial”?
* Was the dispute-resolution process arbitration?
¢ Is the decision an award?
Are other more favourable treaties or domestic law applicable? (Article
VII)?
Are procedural requirements not regulated by the Convention complied
with?
Examples:
o Time limit for filing request?
o Competent authority?
o Form of request?
o Manner of proceedings?
o Remedies against decision granting or refusing enforcement?
o Availability of set-off or counterclaim?

4 ICCA Guide to the NYC



WORKING WITH THE NEW YORK CONVENTION

Has the petitioner submitted the required documents?
* Authenticated award or a certified copy?
* Original arbitration agreement or certified copy?
* Is a translation required?
* Were the documents submitted in a timely fashion?
* Are any other documents required (no)?
How to apply the grounds for refusal of recognition and enforcement?
* No review on the merits
* Respondent has burden of proof
* Grounds for refusal listed in Convention are exhaustive
» Grounds for refusal to be interpreted narrowly
What is the applicable law?
Examples:
o Authentication?
o Certification?
o Incapacity of party?
o Validity of arbitration agreement?
o Composition of the arbitral tribunal?
o Arbitral procedure?
o Award not yet binding?
o Suspension of award?
o Non-arbitrable subject matter?
o Violation of public policy?
Are any of the grounds for refusal of recognition and enforcement
proven?
¢ Incapacity of party and invalidity of arbitration agreement?
* Lack of proper notice or due process violation?
» Award outside or beyond the scope of the arbitration agreement?
o Irregularities in the composition of the arbitral tribunal or the
arbitral procedure?
* Award not binding, set aside or suspended?

ICCA Guide to the NYC 5



CHECKLIST FOR JUDGES

Does the court find that there are grounds that it may raise ex officio to
refuse recognition and enforcement?

* Non-arbitrable subject matter?

 Contrary to public policy?
Application of international public policy?
Has a party waived a ground for refusal of recognition and enforcement?
What is the scope of court’s discretion to enforce?
Should the recognition and enforcement proceedings be suspended
pending setting aside proceedings? (Article VI)

If no ground for refusal or suspension of recognition and enforcement
is established, the court shall enforce the award.
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OVERVIEW

Judges who are asked to apply the 1958 New York Convention face two
types of challenges. First, there are the complexities that usually arise
with respect to international treaties from the perspective of national
judges. Second, this is a Convention which tests the objectivity of the
national judge in a particular way, because it is often invoked by a
foreigner against a local party. (This is particularly so with respect to the
enforcement of foreign awards, which are typically brought to the home
jurisdiction of the losing party, because that is where that party’s assets
are located.)

This observation is one of great importance. The Convention is the
cornerstone of international commercial arbitration, which is crucial to
the reliability of international business transactions. The Convention
envisages a mechanism which depends on the cooperation of national
courts. Its essence is reciprocal confidence. If some courts show bias in
favour of their own nationals, this reciprocity is damaged as other courts
may be tempted to follow the bad example.

The goal of this Guide is to provide simple explanations of the
Convention’s objectives, and how to interpret its text in accordance with
best international practice over the first fifty years of its existence.

We start with the most obvious question:

WHAT IS THE NEW YORK CONVENTION ABOUT?
The New York Convention has two objects:

- The recognition and enforcement of arbitration agreements (see
below at I; see also Chapter II);

- The recognition and enforcement of foreign arbitral awards (see
below at II; see also Chapter III).
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I RECOGNITION AND ENFORCEMENT OF ARBITRATION
AGREEMENTS

Arbitration is a consensual process. It can only take place if the parties
have agreed to submit their dispute to arbitration. The agreement to refer
disputes to arbitration is called the “arbitration agreement”.

An arbitration agreement has a positive and a negative legal effect:

- It obliges the parties to submit disputes to arbitration and confers
jurisdiction on an arbitral tribunal over disputes covered by the
arbitration agreement (positive effect). If a dispute arises that falls
within the scope of the arbitration agreement, either party may
submit it to an arbitral tribunal.

- Itprevents the parties from seeking the resolution of their disputes in
court (negative effect). By concluding an arbitration agreement, the
parties waive their rights tojudicial remedies. A party having entered
into an arbitration agreement cannot disregard it and instead go to
court.

The New York Convention obliges Contracting States to recognize and

enforce these effects. The conditions under which a court must do so are
discussed in Chapter II of this Guide.

II. RECOGNITION AND ENFORCEMENT OF ARBITRAL
AWARDS

Arbitration ends with the arbitrators’ final award. In addition, in the
course of the arbitration, the arbitrators may issue interim awards, for
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example an award on jurisdiction or on liability. All are covered by the
New York Convention (see Chapter I).

Most legal systems confer effects on arbitral awards that are identical
or similar to those of court judgments, notably that of res judicata. As with
court judgments, the final and binding force of an award is in principle
limited to the territory of the State where the award was made. The New
York Convention provides for their recognition and enforcement oufside
that territory.

The recognition of arbitral awards is the process that makes arbitral
awards part of a national legal system. Recognition is most often sought
in the context of another proceeding. For example, a party will request
the recognition of an arbitral award in order to raise a defence of res
judicata and thus bar the re-litigation in court of issues that have already
been resolved in a foreign arbitration, or a party will seek set-off in court
proceedings on the basis of a foreign arbitral award. Because recognition
often acts as a defensive mechanism, itis frequently described as a shield.

By contrast, enforcement is a sword. Successful parties in arbitration
will seek to obtain what the arbitrators have awarded them. Itis true that
most awards are complied with voluntarily. However, when the losing
party does not comply, the prevailing party may request court assistance
to force compliance. The New York Convention allows parties to request
such assistance.

In other words, recognition and enforcement may give effect to the
award in a State other than the one where the award was made (see
Chapter I). When a court has declared an award enforceable within the
forum State, the prevailing party may resort to the execution methods
available under local laws.
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OF INTERNATIONAL LAW
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VI.2. Breach of Investment Treaty
VI.3. Award Is Unaffected

I

INTERPRETATION

The New York Convention is an international treaty. As such, it is part

of public international law. Consequently, the courts called upon to

apply the Convention must interpret it in accordance with the rules of

interpretation of international law, which are codified in Articles 31 and
32 of the Vienna Convention on the Law of Treaties.'

12

Vienna Convention on the Law of Treaties, done at Vienna on 23 May 1969, entered
into force on 27 January 1980, United Nations Treaty Series, vol. 1155, p. 331.
Article 31 reads:

“General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its
object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes:

(2) any agreement relating to the treaty which was made between all the parties in
connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the
conclusion of the treaty and accepted by the other parties as an instrument related
to the treaty.

3. There shall be taken into account, together with the context:

(@) any subsequent agreement between the parties regarding the interpretation of
the treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;

() any relevant rules of international law applicable in the relations between the
parties.
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Articles 31 and 32 have to be followed in sequence: e.g., if the clarity of
the meaning is not achieved by reference to the general rule embodied in
Article 31, one looks to the supplementary rules embodied in Article 32.
National rules of interpretation do not apply. In accordance with
international law, courts should interpret the New York Convention in
an autonomous manner (see this Chapter below at 1.1) and in favour of
recognition and enforcement (see this Chapter below at 1.2).

L1. TREATY INTERPRETATION: VIENNA CONVENTION

In principle, the terms used in the Convention have an autonomous
meaning (Article 31 Vienna Convention). If the text of the New York
Convention is ambiguous, one should defer to its context, intent and
travaux préparatoires (Articles 31 and 32 Vienna Convention).” The terms
must be understood taking into account the context and the purpose of
the Convention. Therefore, courts should not interpret the terms of the

4. A special meaning shall be given to a term if it is established that the parties so
intended.”

Article 32 reads:

“Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting from the application of article 31, or to determine
the meaning when the interpretation according to article 31:

(2) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.”

2. The Convention was drawn up in five official texts: Chinese, English, French,
Russian and Spanish.
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New York Convention by reference to domestic law. The terms of the
Convention should have the same meaning wherever in the world they
are applied. This helps to ensure the uniform application of the
Convention in all the Contracting States.

Injurisdictions that have implemented the Convention into their legal
system by means of an implementing act, it is important to have regard
to its terms. In some cases, they alter the terms of the Convention.’
Current case law unfortunately sometimes diverges in the application of
the Convention and therefore does not always provide a useful
guideline. In that case, courts should always interpret the New York
Convention on a pro-enforcement bias. Courts can also rely on scholarly
writings such as the commentary on the New York Convention by
Professor Albert Jan van den Berg.*

1.2. INTERPRETATION IN FAVOUR OF RECOGNITION AND ENFORCEMENT:
PRO-ENFORCEMENT BIAS

As stated above, treaties should be interpreted in light of their object and
purpose. The purpose of the New York Convention is to promote
international commerce and the settlement of international disputes

3. See Report on the Survey Relating to the Legislative Implementation of the
Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New
York 1958). Note by the UNCITRAL Secretariat. A/CN.9/656 and
A/CN.9/656/Add.1, 5 June 2008.

4. Albert Jan van den Berg, The New York Arbitration Convention of 1958 — Towards a
Uniform Judicial Interpretation (Kluwer, 1981); see also Professor van den Berg's
Consolidated Commentary on the 1958 New York Convention in Volume XXVIII
(2003) of the Yearbook Commercial Arbitration, covering Volume XXII (1997) to
Volume XXVII (2002), and the Consolidated Commentary on the 1958 New York
Convention in Volume XXI (1996) of the Yearbook Commercial Arbitration,
covering Volume XX (1995) and Volume XXI (1996).
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through arbitration. It aims at facilitating the recognition and
enforcement of foreign arbitral awards and the enforcement of arbitration
agreements. Consequently, courts should adopt a pro-enforcement
approach when interpreting the Convention.

If there are several possible interpretations, courts should choose the
meaning that favours recognition and enforcement (the so-called pro-
enforcement bias). This implies in particular that the grounds for
refusing enforcement specified in Article V should be construed
narrowly (see Chapter III at I11.4).°

In line with the pro-enforcement bias, which is key to the
interpretation of the New York Convention, the principle of maximum
efficiency applies: if more treaties could be applicable, the courts should
apply the treaty under which the award is enforceable. This is reflected
in Article VII (see this Chapter below at V.2).

In a case before the Spanish Supreme Court,’ two treaties were
potentially applicable to determine the enforceability of the award: a
bilateral treaty between France and Spain and the New York Convention.
The Court held that, of the two principles relevant to determining
whether the Bilateral Treaty or the Convention applied, one was:

“...the principle of maximum efficiency or greater favourability to the
recognition of foreign decisions. [Taken together with the other
relevant principles this leads to the Court concluding that the

5. A court seised with an application to enforce an award under the Convention has
no authority to review the decision of the arbitral tribunal on the merits and
replace it by its own decision, even if it believes that the arbitrators erred in fact or
law. Enforcement is not an appeal of the arbitral decision (see Chapter Il at III.1).

6.  Spain: Tribunal Supremo, Civil Chamber, First Section, 20 July 2004 (Antilles Cement
Corporation v. Transficem) Yearbook Commercial Arbitration XXXI (2006) pp. 846-
852 (Spain no. 46).
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Convention was the applicable provision as it] establishes a
presumption of the validity and efficacy of both the arbitration
agreement and the related arbitral award and decision [and]
consequently shifts the burden of proof onto the party against whom
the arbitral award is invoked.”

II. MATERIAL SCOPE OF APPLICATION

To determine whether a particular award or agreement falls within the
subject matter of the Convention, a court should ascertain whether it
qualifies as an arbitration agreement or an arbitral award.

1I.1. ARBITRAL AWARD

There is no definition of the term “arbitral award” in the Convention.
Therefore, it is for the courts to determine what the term means for the
purposes of the Convention. They must do so in two steps:

1. First, they must review whether the dispute had been submitted and
resolved by arbitration. Not all out-of-court dispute-settlement
methods qualify as arbitration. There are a variety of dispute-
settlement mechanisms involving private individuals that do not
have the same characteristics as arbitration. Mediation, conciliation
or expert determination are a few examples. The New York
Convention covers only arbitration.

2. Second, they must review whether the decision is an award. Arbitral
tribunals may issue a variety of decisions. Some of them are awards,
others are not.
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Courts have adopted two different methods to determine the meaning
of the terms “arbitration” and “award”. They either (1) opt for
autonomous interpretation or (2) refer to national law using a conflict-of-
laws method.

II.1.1. Autonomous Interpretation

The first step is to inquire whether the process at issue qualifies as
arbitration. Arbitration is a method of dispute settlement in which the
parties agree to submit their dispute to a third person who will render a
final and binding decision in place of the courts.

This definition stresses three main characteristics of arbitration. First,
arbitration is consensual: it is based on the parties” agreement. Second,
arbitration leads to a final and binding resolution of the dispute. Third,
arbitration is regarded as a substitute for court litigation.

The second step is to review whether the decision at issue is an award.
An award is a decision putting an end to the arbitration in whole or in
part or ruling on a preliminary issue the resolution of which is necessary
to reach a final decision. An award finally settles the issues that it seeks
to resolve. Even if the tribunal would wish to adopt a different
conclusion later, the issue cannot be reopened or revised.

Consequently, the following arbitral decisions qualify as awards:

- Finalawards, i.e., awards that putan end to the arbitration. An award
dealing with all the claims on the merits is a final award. So is an
award denying the tribunal’s jurisdiction over the dispute submitted
toit;

- DPartial awards, i.e., awards that give a final decision on part of the
claims and leave the remaining claims for a subsequent phase of the
arbitration proceedings. An award dealing with the claim for extra
costs in a construction arbitration and leaving claims for damages for

ICCA Guide to the NYC 17



CHAPTER I

defects and delay for a later phase of the proceedings is a partial
award (this term is sometimes also used for the following category,
but for a better understanding, it is preferable to distinguish them);

- Preliminary awards, sometimes also called interlocutory or interim
awards, i.e., awards that decide a preliminary issue necessary to
dispose of the parties’ claims, such as a decision on whether a claim
is time-barred, on what law governs the merits, or on whether there
is liability;

- Awards on costs, i.e., awards determining the amount and allocation
of the arbitration costs;

- Consent awards, i.e., awards recording the parties’ amicable
settlement of the dispute.

An award issued by default, i.e., without the participation of one of the
parties, also qualifies as an award to the extent it falls within one of the
categories listed above.

By contrast, the following decisions are generally not deemed awards:

- Procedural orders, ie. decisions that merely organize the
proceedings;

- Decisions on provisional or interim measures. Because they are only
issued for the duration of the arbitration and can be reopened during
that time, provisional measures are not awards. Courts have held the
contrary on the theory that such decisions terminate the dispute of
the parties over provisional measures, but this is unpersuasive: the
parties did not agree to arbitration in order to resolve issues of
arbitral procedure.

Finally, the name given by the arbitrators to their decision is not
determinative. Courts must consider the subject matter of the decision
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and whether it finally settles an issue in order to decide whether it is an
award.

11.1.2.  Conflict-of-Laws Approach

If, rather than using the preferred autonomous method for all the above
questions, a court were to refer to a national law, it would start by
deciding which national law will govern the definition of arbitral award.
In other words, it would adopt a conflict-of-laws method. It could apply
either its own national law (lex fori) or the law governing the arbitration
(lex arbitri). The latter will generally be the law of the seat of the
arbitration, much less frequently the law chosen by the parties to govern
the arbitration (not the contract or the merits of the dispute, which is a
different matter).

1.2 ARBITRATION AGREEMENT

Article II(1) of the New York Convention makes clear that it applies to
agreements “in writing under which the parties undertake to submit to
arbitration all or any differences which have arisen or may arise between
them in respect of a defined legal relationship, whether contractual or
not”.

The use of the words “have arisen or may arise” show that the
Convention covers both arbitration clauses contained in contracts and
dealing with future disputes, on the one hand, and submission
agreements providing for resolution by arbitration of existing disputes,
on the other hand.

Under Article II(1), the arbitration agreement must relate to a specific
legal relationship. This requirement is certainly met for an arbitration
clause in a contract which concerns disputes arising out of that very
contract. By contrast, it would not be met if the parties were to submit to
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arbitration any and all existing and future disputes over any possible
matter.
The disputes covered by the arbitration agreement may concern
contract and other claims such as tort claims and other statutory claims.
Finally, the Convention requires that the arbitration agreement be “in
writing”, a requirement defined in Article II(2) and discussed in
Chapter II.

III. TERRITORIAL SCOPE OF APPLICATION

Article I(1) defines the territorial scope of application of the New York
Convention with regard to arbitral awards in the following terms:

“This Convention shall apply to the recognition and enforcement of
arbitral awards made in the territory of a State other than the State
where the recognition and enforcement of such awards are sought,
and arising out of differences between persons, whether physical or
legal. It shall also apply to arbitral awards not considered as domestic
awards in the State where their recognition and enforcement are
sought.”

Accordingly, the Convention deals only with the recognition and
enforcement of foreign and non-domestic arbitral awards (see this Chapter
below at IIL.1). It does not apply to the recognition and enforcement of
domestic awards. The Convention contains no similar provision with
regard to arbitration agreements. However, it is established that the
Convention only applies to “foreign” or international arbitration
agreements (see Chapter II).
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III.1. AWARDS

M1.1.1. Awards Made in the Territory of a State Other Than the State Where
Recognition and Enforcement Are Sought

Any award made in a State other than the State of the recognition or
enforcement court falls within the scope of the Convention, i.e., is a
foreign award. Hence, the nationality, domicile or residence of the parties
is without relevance to determine whether an award is foreign. However,
these factors may be important when determining if an arbitration
agreement falls within the scope of the Convention (see Chapter II and
Chapter III). Moreover, it is not required that the State where the award
was made be a party to the Convention (unless of course the State where
recognition or enforcement is sought has made the reciprocity
reservation; see this Chapter below at IV.1).

Where is an award made? The Convention does not answer this
question. The vast majority of Contracting States considers that an award
is made at the seat of the arbitration. The seat of the arbitration is chosen
by the parties or alternatively, by the arbitral institution or the arbitral
tribunal. It is a legal, not a physical, geographical concept. Hearings,
deliberations and signature of the award and other parts of the arbitral
process may take place elsewhere.

II1.1.2. Non-domestic Awards

The second category of awards covered by the Convention are those
which are considered as non-domestic in the State where recognition or
enforcement is sought. This category broadens the scope of application
of the Convention.

The Convention does not define non-domestic awards. Very rarely,
it is the parties that indicate whether the award to be rendered between

ICCA Guide to the NYC 21



CHAPTER I

them is non-domestic. Each Contracting State is thus free to decide which
awards it does not regard as domestic and may have done so in the
legislation implementing the Convention.”

In the exercise of this freedom, States generally consider all or some

of the following awards as non-domestic:

Awards made under the arbitration law of another State;
Awards involving a foreign element;
A-national awards.

The first type of awards will only arise in connection with an arbitration
having its seat in the State of the court seised of the recognition or
enforcement but which was governed by a foreign arbitration law. This
will be a rare concurrence because it implies that the national law of the
recognition or enforcement court allows the parties to submit the
arbitration to a lex arbitri other than that of the seat.

22

For example, the United States Federal Arbitration Act (Title 9, Chapter 2) has
made the following provision with respect to a “non-domestic award”:

“Sect. 202. Agreement or award falling under the Convention

An arbitration agreement or arbitral award arising out of a legal relationship,
whether contractual or not, which is considered as commercial, including a
transaction, contract, or agreement described in section 2 of this title, falls under
the Convention. An agreement or award arising out of such a relationship which
is entirely between citizens of the United States shall be deemed not to fall under
the Convention unless that relationship involves property located abroad,
envisages performance or enforcement abroad, or has some other reasonable
relation with one or more foreign states. For the purpose of this section a
corporation is a citizen of the United States if it is incorporated or has its principal
place of business in the United States.”
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The second category refers to awards made within the State of the
recognition or enforcement court in a dispute involving a foreign
dimension, such as the nationality or domicile of the parties or the place
of performance of the contract giving rise to the dispute. The criteria for
an award to be considered non-domestic under this category are usually
established by the States in their implementing legislation (see at fn. 7 for
the example of the United States). Very rarely, the parties indicate that
their award is non-domestic.

The third type refers to awards issued in arbitrations that are
detached from any national arbitration law, for example, because the
parties have explicitly excluded the application of any national
arbitrationlaw or provided for the application of transnational rules such
as general principles of arbitration law. Although there has been some
discussion as to whether a-national awards fall within the scope of the
New York Convention, the prevailing view is that the Convention does
apply to such awards. These cases are extremely rare.

II.2.  ARBITRATION AGREEMENTS

The New York Convention does not define its scope of application with
respect to arbitration agreements. However, it is well established that the
New York Convention does not govern the recognition of domestic
arbitration agreements. It is equally accepted that the Convention is
applicable if the future arbitral award will be deemed foreign or non-
domestic pursuant to Article I(1). Some courts reason that the
Convention appliesif the arbitration agreementis international in nature.
The internationality of the agreement results either from the nationality
or domicile of the parties or from the underlying transaction.

When determining whether an arbitration agreement falls within the
scope of the Convention, courts should distinguish three situations:
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- If the arbitration agreement provides for a seat in a foreign State, the
court must apply the New York Convention;

- Ifthe arbitration agreement provides for a seat in the forum State, the
court

* must apply the Convention if the future award will qualify as
non-domestic pursuant to Article I(1), second sentence;

* may apply the Convention if the arbitration agreement is
international due to the nationality or domicile of the parties or to
foreign elements present in the transaction;

- If the arbitration agreement does not provide for the seat of the
arbitration, the court must apply the Convention if it is likely that the
future award will be held to be foreign or non-domestic in accordance
with Article I(1). In addition, it may apply the Convention if the court
deems the agreement to be international.

IV. RESERVATIONS

In principle, the Convention applies to all foreign or international
arbitration agreements and to all foreign or non-domestic awards.
However, Contracting States can make two reservations to the
application of the Convention.

IV.1. RECIPROCITY (Article I(3) First Sentence)

Contracting States may declare that they will apply the Convention only
to the recognition and enforcement of awards made in the territory of
another Contracting State. Approximately two-thirds of the Contracting
States have made this reservation. A court in a State which has made the
reservation of reciprocity will apply the Convention only if the award has
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been made in the territory of another Contracting State, or if the award
is non-domestic and shows links to another Contracting State.

IV.2. COMMERCIAL NATURE (Article I(3) Second Sentence)

Contracting States may also declare that they will apply the Convention
only to differences arising out of legal relationships, whether contractual
or not, which are deemed commercial under the national law of the State
making such declaration. Approximately one-third of the Contracting
States have made this reservation.

Although the language of the Convention refers to the national law
of the forum State (as an exception to the principle of autonomous
interpretation), in practice courts also give consideration to the special
circumstances of the case and to international practice. In any event,
considering the purpose of the Convention, courts should interpret the
notion of commerciality broadly.

Even though the Convention speaks of reservations only in the
context of recognition and enforcement of awards, it is generally
understood that the reservations also apply to the recognition of
arbitration agreements.

V. RELATIONSHIP WITH DOMESTIC LAW AND OTHER
TREATIES (ARTICLE VII)

Article VII(1) of the New York Convention addresses the relationship
between the Convention and national laws of the forum and other
international treaties binding upon the State where enforcement is sought
in the following terms:
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“The provisions of the present Convention shall not affect the validity
of multilateral or bilateral agreements concerning the recognition and
enforcement of arbitral awards entered into by the Contracting States
nor deprive any interested party of any right he may have to avail
himself of an arbitral award in the manner and to the extent allowed
by the law or the treaties of the country where such award is sought
to be relied upon.”

V.1. MORE FAVOURABLE LAW

Article VII(1) is called the more-favourable-right provision, since it
allows a party seeking recognition and enforcement to rely on rules that
are more favourable than those of the Convention. More favourable rules
may be found: (i) in the national law of the forum or (ii) in treaties
applicable in the territory were recognition and enforcement are sought.

In practice, treaties or national law will be more favourable than the
New York Convention if they permit recognition and enforcement by
reference to less demanding criteria, whether in terms of procedure or of
grounds for non-enforcement.

By now it is a widely (though not universally accepted)
understanding that the provisions of Article VII(1) also apply to the
recognition and enforcement of the arbitration agreements addressed in
Article II. Article VII(1) is mostly invoked in order to overcome the
formal requirements applicable to the arbitration agreement by virtue of
Article II(2) (the writing requirement, see Chapter Il at IV.2.1).

InaRecommendation adopted by the United Nations Commission on
International Trade Law (UNCITRAL) on 7 July 2006 (see Annex III) it
is recommended that

“also article VII, paragraph 1 of the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, done in New York, 10
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June 1958, should be applied to allow any interested party to avail
itself of rights it may have, under the law or treaties of the country
where an arbitration agreement is sought to be relied upon, to seek
recognition of the validity of such an agreement”.

The history of the Convention also supports this view. The provision on
the enforcement of arbitration agreements was included on the last day
of the negotiations. The other provisions were not amended to take
account of this last-minute addition. Article VII should thus not be
construed as excluding arbitration agreements from its scope.

V.2. THE NEW YORK CONVENTION AND OTHER INTERNATIONAL TREATIES

The first part of Article VII provides that the Convention does not affect
the validity of other international treaties on the recognition and
enforcement of arbitral awards which are in force in the enforcement
State. The second part of the same provision specifies that the parties are
entitled to seek recognition and enforcement of an award pursuant to
either the New York Convention or another treaty or national laws,
whichever is more favourable.

The more-favourable-right principle derogates from the classical rules
of international law on conflicting treaties (lex posterior and lex specialis).
Pursuant to the more-favourable-right principle, it is the more favourable
one that prevails.

V.3.  THENEW YORK CONVENTION AND NATIONAL LAW
With respect to the relationship between the New York Convention and

national law of the State in which enforcement is requested, three
situations must be distinguished:
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- The New York Convention and national law both have rules on the
same issues. In this case, the Convention supersedes national law,
unless the national law is more favourable. In some cases the court
will have to refer to legislation implementing the Convention (case (i)
below);

- The New York Convention contains no rule on a given matter. In this
event, courts will apply their national law to supplement the New
York Convention (case (ii) below);

- The New York Convention refers explicitly to national law. In this
case, the courts must apply national law to the extent permitted by
the Convention (case (iii) below).

Case (i) The Convention supersedes national law

Case (ii) National law supplements the Convention

The New York Convention does not establish a comprehensive
procedural regime for the recognition and enforcement of foreign
awards. With regard to the procedure, the Convention only provides
rules on the burden of proof and the documents to be submitted by the
requesting party. It is silent on other procedural matters.

Article Il provides that Contracting States shall recognize and enforce
arbitral awards in accordance with the rules of procedure of the State
where the award is relied upon. Thus, the procedure for recognition and
enforcement of foreign awards is governed by national law, except for
the issues of burden of proof and the documents to be submitted (see
Chapter III).

Without being exhaustive, the following procedural issues are
governed by national law:

- The time limit for filing a request for recognition or enforcement;

- The authority competent to recognize or enforce awards;
- The form of the request;
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- The manner in which the proceedings are conducted;
- The remedies against a decision granting or refusing exequatur;
- Theavailability of a set-off defence or counterclaim against an award.

An issue may arise if a State poses stringent jurisdictional requirements
to accept that its courts rule on an enforcement request. In conformity
with the purpose of the Convention and its strong pro-enforcement bias,
the presence of assets in the territory of the enforcement State should
suffice to create jurisdiction for enforcement purposes. In spite of this,
certain United States courts have required that they have personal
jurisdiction over the respondent and award debtor.

Case (iii) The Convention refers expressly to national law

Certain provisions of the New York Convention refer expressly to
national law. This is the case for example of Article I (in connection with
the commercial reservation), Article III (in connection with the procedure
for recognition and enforcement) and Article V (certain grounds of non-
enforcement refer to national law). This is not necessarily the law of the
forum but the law under which the award was made.

VI CONSEQUENCES OF THE NON-APPLICATION OF THE
NEW YORK CONVENTION

Thenon-application or incorrect application of the New York Convention
engages in principle the international responsibility of the State. A breach
of the State’s obligations under the Convention (see this Chapter below
at VL1) may in certain circumstances also constitute a breach of a
bilateral or multilateral investment treaty (see this Chapter below at
VI1.2). In any event, the award will remain unaffected by the breaches (see
this Chapter below at VL.3).
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VI.1. BREACH OF THE NEW YORK CONVENTION

Although the New York Convention does not have a dispute-resolution
clause, the New York Convention is an international treaty creating
obligations for the Contracting States under international law.

As explained above, the Contracting States have undertaken to
recognize and enforce foreign arbitral awards and to recognize
arbitration agreements. When a party requests the enforcement and/ or
recognition of an award or an arbitration agreement falling within the
scope of the Convention, a Contracting State must apply the New York
Convention. It may not impose stricter procedural rules and substantive
conditions upon recognition and enforcement and where the Convention
is silent on a procedural matter, it may not impose substantially more
onerous procedural conditions than those governing domestic awards.

Within the Contracting States, the principal organs in charge of the
application of the New York Convention are the courts. In international
law, the acts of courts are regarded as acts of the State itself. Thus, if a
court does not apply the Convention, misapplies it or finds questionable
reasons to refuse recognition or enforcement that are not covered by the
Convention, the forum State engages its international responsibility.

As soon as the notification of the Convention is effective for a given
Contracting State, the responsibility of that State will be engaged on the
international level irrespective of whether the Convention has been
properly implemented by national legislation or whether it has been
published or otherwise promulgated under domestic rules. Hence, the
fact that the text of the Convention has for example not been published
in the relevant official gazette does not change the State’s obligations to
comply with the Convention under international law.
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VI.2. BREACH OF INVESTMENT TREATY

Depending on the circumstances, a breach of the obligation to recognize
and enforce arbitration agreements and awards can give rise to a breach
of another treaty. This may be so of the European Convention on Human
Rights and especially its first Protocol and, as recent developments have
shown, of investment treaties. Through the latter, States guarantee
foreign investors, among other protections, that they will receive fair and
equitable treatment and will not be subject to expropriation (unless
specific conditions are met). Two recent decisions in investment treaty
arbitrations have held that a State had breached its obligations under a
bilateral investment treaty because its courts had failed to recognize a
valid arbitration agreement.®

VI.3. AWARD IS UNAFFECTED

An award is unaffected by the refusal of a State to enforce or recognize
itin violation of the New York Convention. The State’s decision only has
effect within the territory of that State. The successful party will thus still
be entitled to rely on the award and ask for its enforcement in other
States.

8. Saipem SpA v. Bangladesh, International Centre for Settlement of Investment
Disputes (ICSID) case no. ARB/05/07 and Salini Costruttori SpA v. Jordan, ICSID
case no. ARB/02/13, both available online at <www.icsid.world bank.org>.
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I INTRODUCTION

As explained in Chapter I, the New York Convention was intended to
promote the settlement of international disputes by arbitration. To that
purpose, it was fundamental to ensure that the courts of the Contracting
States would give effect to the parties” agreement to arbitrate and to the
resulting arbitral award.

With respect to arbitration agreements, the drafters sought to secure
that the parties’ original intention to have their disputes settled by
arbitration would not be frustrated by a subsequent unilateral
submission of the dispute to courts. Accordingly, they set out the
conditions under which courts must refer the parties to arbitration, and
limited the grounds on which a party to an arbitration agreement could
challenge its validity.

This led to the adoption of Article II, which reads as follows:

“(1) Each Contracting State shall recognize an agreement in writing
under which the parties undertake to submit to arbitration all or any
differences which have arisen or which may arise between them in
respect of a defined legal relationship, whether contractual or not,
concerning a subject matter capable of settlement by arbitration.

(2) The term ‘agreement in writing’ shall include an arbitral clause in
a contract or an arbitration agreement, signed by the parties or
contained in an exchange of letters or telegrams.

(3) The court of a Contracting State, when seized of an action in a
matter inrespect of which the parties have made an agreement within
the meaning of this article, shall, at the request of one of the parties,
refer the parties to arbitration, unless it finds that the said agreement
is null and void, inoperative or incapable of being performed.”
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Prior to the rendering of the award, there are situations in which a court
may confront a challenge to the validity of an arbitration agreement. The
most frequent circumstance will be when, as stated in Article II(3), a
matter in respect of which the parties have made an arbitration
agreement is nonetheless brought to court, and the respondent requests
the court to refer it to arbitration. In addition, an application may be
made for a declaration that a specific arbitration agreement is valid or
invalid. Similarly the court may be seised of a request for an anti-
arbitration injunction or asked to take measures in support of arbitration
proceedings - such as making default appointment of an arbitrator - that
will be opposed by the other party on the ground that the arbitration
agreement is invalid.

When faced with these kinds of situations, courts should adhere to
the purpose of the Convention and the best practices developed in the
Contracting States during more than fifty years.

II. BASIC FEATURES OF THE CONVENTION’S REGIME ON
ARBITRATION AGREEMENTS

1L.1. ARBITRATION AGREEMENTS ARE PRESUMED VALID

The drafters of the Convention intended to eliminate the possibility for
a party to an arbitration agreement to go back on its commitment to
arbitrate and instead submit the dispute to State courts. Accordingly, the
Convention sets forth a “pro-enforcement”, “pro-arbitration” regime
which rests on the presumptive validity - formal and substantive - of
arbitration agreements (“Each Contracting State shall recognize an
agreementinwriting...”). This presumptive validity can only be reversed
on a limited number of grounds (“... unless it finds that the said agreement

is null and void, inoperative or incapable of being performed”).
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The pro-enforcement bias means that the New York Convention
supersedes less favourable national legislation. Courts may not apply
stricter requirements under their national law for the validity of the
arbitration agreement (such as, for example, the requirement that the
arbitration clause in a contract be signed separately).

Conversely, a number of courts increasingly hold that Article II(2)
allows them to rely on more favourable national legislation. If the law of
the State allows an arbitration agreement to be concluded orally, or
tacitly, this law applies. (See also Chapter I at V.1.) This aspect is
discussed in this Chapter below at IV.2.

11.2. THE PARTIES TO A VALID ARBITRATION AGREEMENT MUST BE
REFERRED TO ARBITRATION

When the court finds that there is a valid arbitration agreement, it shall
refer the parties to arbitration, at the request of one of the parties, instead
of resolving the dispute itself. This enforcement mechanism is provided
for by Article II(3). The Convention was intended to leave no discretion
to courts in this respect.

I.3.  HOW TO “REFER” PARTIES TO ARBITRATION

The “referral to arbitration” is to be understood as meaning either a stay
of the court proceedings pending arbitration or the dismissal of the claim
for lack of jurisdiction, in accordance with national arbitration or
procedural law.

11.4. NO EX OFFICIO REFERRAL

A court shall only refer the parties to arbitration “at the request of one of the
parties”, which excludes this being done on the court’s own motion.
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III. GENERALLY ACCEPTED PRINCIPLES

The Convention has not explicitly endorsed the “competence-
competence” principle, the limited review of arbitration agreements by
courts at a pre-arbitration stage or the severability principle.
Nevertheless, its object and purpose are better fulfilled if those principles
are actually followed.

III.1. ARBITRATORS HAVE JURISDICTION TO DETERMINE THEIR OWN
JURISDICTION

The “competence-competence” principle (also sometimes referred to as
Kompetenz-Kompetenz) permits arbitrators to hear any challenge to their
jurisdiction and even reach the conclusion that they do not have
jurisdiction.

This power is actually essential if the arbitrators are to carry out their
task properly. It would be a major impediment to the arbitral process if
the dispute must be remanded to the courts simply because the existence
or validity of an arbitration agreement has been questioned.

The Convention does not explicitly require the application of the
competence-competence principle. However, it is not neutral on the
matter. Articles II(3) and V(1) of the Convention do not prohibit that both
arbitral tribunals and courts may rule on the question of the arbitrator’s
jurisdiction to deal with a particular dispute. In addition, the provisions
of Articles V(1)(@) and V(1)(c) - dealing with recognition and
enforcement of awards - imply that an arbitral tribunal has rendered an
award despite the existence of jurisdictional challenges.
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II.2. SCOPE OF JUDICIAL REVIEW OF CHALLENGES TO THE ARBITRAL
TRIBUNAL'S JURISDICTION

The “competence-competence” principle has been interpreted by several
courts, especially in the United States, in the light of the pro-enforcement
bias of the Convention. Thus, priority has been given to the
determination of the arbitral tribunal’s jurisdiction by the arbitral
tribunal itself and the courts’ scrutiny of an arbitration agreement that is
purportedly null and void, inoperative or incapable of being performed
has remained superficial (or prima facie) at the early stage of a dispute.
These courts have found that the arbitration agreement is invalid only in
manifest cases.

Following this approach, the courts would only be empowered to
fully review the arbitral tribunal’s findings on jurisdiction when seised
of a request for enforcement of an arbitral award or at the setting-aside
stage (the latter not being regulated in the Convention).

This interpretation is not uncontroversial. While the position
described above appears desirable in light of the object and purpose of
the Convention, no explicit provision within the Convention prevents
courts from making a full review of the arbitration agreement and
issuing a final and binding judgment on its validity at an early stage of
the dispute.

III.3. ARBITRATION CLAUSES ARE NOT USUALLY AFFECTED BY THE
INVALIDITY OF THE MAIN CONTRACT

Closely intertwined with the principle of “competence-competence” is
the principle of the severability of the arbitration clause from the main
contract (also referred to as “separability” or the “autonomy of the
arbitration clause”).
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This principle implies that, first, the validity of the main contract does
not in principle affect the validity of the arbitration agreement contained
therein; and second, the main contract and the arbitration agreement may
be governed by different laws.

III.4. TIMING OF THE REFERRAL REQUEST IN THE COURSE OF COURT
PROCEEDINGS

The Convention does not set a deadline for requesting the referral to
arbitration. Should this request be filed before the first submission on the
merits, or may it be filed at any time? Failing a provision thereto in the
Convention, the answer lies in national arbitration or procedural law. If
a party fails to raise the request in a timely manner, it may be considered
thatithas waived the right to arbitrate and that the arbitration agreement
becomes inoperative.

Most national laws provide that the referral to arbitration must be
requested before any defence on the merits, i.e., in limine litis.

III.L5. NO CONSIDERATION NEEDED FOR CONCURRENT ARBITRATION
PROCEEDINGS

The admissibility of a request for referral and the court’s jurisdiction over
it should be decided regardless of whether arbitration proceedings have
already been initiated, unless national arbitration law provides
otherwise.

Although this is not provided for in the Convention, most courts hold
that the actual commencement of arbitration proceedings is not a
requirement for asking the court to refer the dispute to arbitration.
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IV. ROAD MAP TO ARTICLE II

When seised of challenges to the validity of an arbitration agreement for
the purposes of Article II of the Convention, the court should ask itself
the following questions:

1. Does the arbitration agreement fall under the scope of the
Convention?

2. Is the arbitration agreement evidenced in writing?

3. Does the arbitration agreement exist and is it substantively valid?

4. Is there a dispute, does it arise out of a defined legal relationship,
whether contractual or not, and did the parties intend to have this
particular dispute settled by arbitration?

5. Isthearbitration agreement binding on the parties to the dispute that
is before the court?

6. Is this dispute arbitrable?

The parties must be referred to arbitration if the answers to these
questions is in the affirmative.

IV.1. DOESTHE ARBITRATION AGREEMENT FALL UNDER THE SCOPE OF THE
CONVENTION?

For an arbitration agreement to benefit from the protection of the
Convention, it has to come within its scope (see Chapter I at I1.2).

IV.2. IS THE ARBITRATION AGREEMENT EVIDENCED IN WRITING?

Article II(1) states that the arbitration agreement should be “in writing”.
This requirement is defined at Article II(2) as including “an arbitral
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clause in a contract or an arbitration agreement, signed by the parties or
contained in an exchange of letters or telegrams”.

IV.2.1. Theoretical Background

Enforcement of an arbitration agreement cannot proceed under the
Convention if the writing requirement set out in Article II is not met.

The Convention sets a uniform international rule. Its drafters sought
to reach consensus on a matter on which national legislations had - and
still have - different approaches, by establishing a comparatively liberal
substantive rule on the writing requirement which prevails over
domestic laws.

Article II(2) thus sets a “maximum” standard that precludes
Contracting States from requiring additional or more demanding formal
requirements under national law. Examples of more demanding
requirements include requirements that the arbitration agreement be of
a particular typeface or size, made in a public deed or have a separate
signature, etc.

In addition to establishing a maximum standard, Article II(2) used to
be construed as imposing also a minimum international requirement,
according to which courts were not entitled to require less than provided
for the written form under the Convention. However, this is no longer
the general understanding.

Following current international trade practices, Article II(2) has been
increasingly understood as not precluding the application of less
stringent standards of form by Contracting States.

This reading finds support in Article VII(1) which states that

“[T]he provisions of the present Convention shall not ... deprive any

interested party of any right he may have to avail himself of an
arbitral award in the manner and to the extent allowed by the law or
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the treaties of the country where such award is sought to be relied
upon.”

This clause is intended to allow the application of any national or
international provisions that may be more favourable to any interested
party. Although Article VII(1) was adopted in relation to the enforcement
of arbitral awards, a trend may be noted to also apply it to arbitration
agreements (see on Article VII(1), Chapter I at V.1).

This approach, however, is not universally accepted. Many courts
have sought to meet the modern demands of international trade not by
dispensing with Article II(2) altogether but rather by interpreting it
expansively - readily accepting that there is an agreement in writing - or
reading it as merely setting out some examples of what is an agreement
“in writing” within the meaning of Article II(1).

Both of these approaches have been endorsed by the United Nations
Commission on International Trade Law (UNCITRAL) in its
Recommendation of 7 July 2006 (see Annex III). UNCITRAL
recommended that

“article II, paragraph 2, of the [Convention] be applied as recognizing
that the circumstances described therein are not exhaustive”

and that

“article VII, paragraph 1 of the [Convention] should be applied to
allow any interested party to avail itself of rights it may have, under
the law or treaties of the country where an arbitration agreement is
sought to be relied upon, to seek recognition of the validity of such an
arbitration agreement”.
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IV.2.2. Practice

As mentioned above, there is a widespread trend to apply the “in
writing” requirement under the Convention liberally, in accordance with
the pro-enforcement approach and current international practices where
contracts are executed through different means. An inflexible application
of the Convention’s writing requirement would contradict the current
and widespread business usages and be contrary to the pro-enforcement
thrust of the Convention.

Practice in this field shows that courts seem generally to follow a
guiding principle to the effect that an arbitration agreement is valid
where it can be reasonably asserted that the offer to arbitrate - in
writing - was accepted (that there has been a “meeting of the minds”).
This acceptance may be expressed in different ways, and is fact-specific.

It is clear that an arbitration agreement signed by both parties or an
arbitration clause incorporated into a signed contract satisfies the writing
requirement. There is no need for a separate signature of the arbitration
clause.

In addition, under Article II(2) anarbitration agreement contained in
an exchange of letters, telegrams or similar communications meets the
written form. In this case, and as opposed to the first part of Article
II(2) - which refers to “arbitral clause in a contract or an arbitration
agreement, signed by the parties” - there is no requirement that the
letters and telegrams be signed.

Despite those clear situations, there are settings where the formal
validity of arbitration agreements may be challenged. Some common
situations include:
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(@) Arbitration clause included in a document referred to in the main
contractual document (the “incorporation by reference” issue)

It is common in practice that the main contractual document refers to

standard terms and conditions or other standard forms, which may

contain an arbitration clause.

The Convention is silent on this matter. There is no explicit indication
whether arbitration clauses incorporated by reference comply with the
formal requirement established in Article II.

The solution to this issue should be case-specific. In addition to
considering the status of the parties - e.g., experienced businesspersons -
and the usages of the specific industry, cases where the main document
explicitly refers to the arbitration clause included in standard terms and
conditions would be more easily found in compliance with the formal
requirements set out in the Convention’s Article II than those cases in
which the main contract simply refers to the application of standard
forms without any express reference to the arbitration clause.

The criterion of formal validity should be the communication of the
referenced document containing the arbitration clause to the other party
to which it is opposed prior to or at the time of the conclusion of or
adherence to the contract. If evidence is produced of the fact that the
parties were or should have been actually aware of the existence of an
arbitration agreement incorporated by reference, courts have been
generally inclined to uphold the formal validity of the arbitration
agreement.

For example, arbitration clauses may be considered as agreed when
they are contained in tender documents referred to in standard terms and
conditions," or in standard terms and conditions referred to in purchase

1. France: Cour d’ Appel, Paris, 26 March 1991 (Comité Populaire de la Municipalité d’El
Mergeb v. Société Dalico Contractors) Revue de I’ Arbitrage 1991, p. 456.
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orders - provided that the former have been attached or form part of the
latter.”

Courts have diverging opinions on whether a reference in a bill of
lading to a charter-party containing an arbitration agreement is sufficient.
Here too, the recommended criterion is whether the parties were or
should have been aware of the arbitration agreement. If the bill of lading
specifically mentions the arbitration clause in the charter-party, it is
generally considered sufficient.” Courts have been less often willing to
consider a general reference to the charter-party sufficient.* Moreover, a
bill of lading that merely refers to a charter-party that contains an
arbitration clause may not constitute the agreement of the consignee to
submit potential disputes to arbitration, when the charter-party was not
communicated to the consignee.’

2. United States: United States District Court, Western District of Washington, 19 May
2000 (Richard Bothell and Justin Bothell/Atlas v. Hitachi, et al., 19 May 2000, 97
F.Supp.2d. 939 (W.D. Wash. 2000); Yearbook Commercial Arbitration XXVI (2001)
pp. 939-948 (US no. 342).

3. Spain: Audencia Territorial, Barcelona, 9 April 1987 (Parties not indicated) 5 Revista
de la Corte Espafiola de Arbitraje (1988-1989); Yearbook Commercial Arbitration
XXI (1996) pp. 671-672 (Spain no. 25).

4. United States: United States District Court, Southern District of New York, 18
August 1977 (Coastal States Trading, Inc. v. Zenith Navigation SA and Sea King
Corporation) Yearbook Commercial Arbitration IV (1979) pp. 329-331 (US no. 19)
and United States District Court, Northern District of Georgia, Atlanta Division,
3 April 2007 (Interested Underwriters at Lloyd’s and Thai Tokai v. M/T SAN
SEBASTIAN and Oilmar Co. Ltd.) 508 F.Supp.2d (N.D. GA. 2007) p. 1243; Yearbook
Commercial Arbitration XXXIII (2008) pp. 935-943 (US no. 619);
Philippines: Supreme Court of the Republic of the Philippines, Second Division, 26
April 1990 (National Union Fire Insurance Company of Pittsburgh v. Stolt-Nielsen
Philippines, Inc.) Yearbook Commercial Arbitration XXVII (2002) pp. 524-527
(Philippines no. 1).

5. France: Cour de Cassation, 29 November 1994, no. 92-14920.
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(if) Arbitration clause in contractual document not signed but subsequently
performed by all parties according to its terms

Here, consent to submit the dispute to arbitration is to be established in

the light of the circumstances of the case, as a clear-cut line cannot be

drawn.

*  Contract offer is sent with an arbitration clause and confirmed. However, the

confirmation contains general reservations or conditions subsequent
Here a distinction should be made between acceptance of an offer and
counteroffer. It is reasonably safe to assume that the arbitration
agreement can be upheld in so far as it has not been expressly objected
to. That is, general reservations usually do not affect the agreement to
arbitrate. Similarly, any potential conditions subsequent (e.g.,
stipulations such as “this confirmation is subject to details”) would not
affect the arbitration clause, which can be deemed as already firmly
consented to.’

* Contract offer containing an arbitration clause is sent by a party to the
other, who does not reply but nonetheless performs the contract

This situation raises the issue of tacit consent to arbitration or “implied

arbitration”. Economic operations are frequently carried out on the basis

of summary documents such as purchase orders or booking notes, which

do not necessarily require a written reply from the other party.

6. United States: United States Court of Appeals, Second Circuit, 15 February 2001 (US
Titan Inc. v. Guangzhou ZhenHua Shipping Co.) 241 F.3d (2nd Cir. 2001) p. 135;
Yearbook Commercial Arbitration XXVI (2001) pp. 1052-1065 (US no. 354).

48 ICCA Guide to the NYC



REQUEST FOR THE ENFORCEMENT OF AN ARBITRATION AGREEMENT

In principle, tacit acceptance would not meet the writing requirement
under the Convention and some courts have endorsed this view.”
However, in line with the understanding that the Convention sought to
go along with international trade practices, some courts have held that
tacit acceptance of an offer made in writing (i.e., through performance of
contractual obligations® or the application of trade usages that allow for
the tacit conclusion of arbitration agreements)’ should be considered as
sufficient for purposes of Article II(2).

In 2006, UNCITRAL amended Article 7 (Definition and form of the
arbitration agreement) of its Model Law on International Commercial
Arbitration (see Annex II), providing two Options. Option I introduced
a flexible definition of an agreement in writing;:

“Article 7(3). An arbitration agreement is in writing if its content is
recorded in any form, whether or not the arbitration agreement or
contract has been concluded orally, by conduct, or by other means.”

This definition recognizes a record of the “contents” of the agreement “in
any form” as equivalent to traditional writing. The written form is still
needed.

Option II eliminated the writing requirement.

7. See, e.g., Germany: Oberlandesgericht, Frankfurt am Main, 26 June 2006
(Manufacturer v. Buyer) IHR 2007 pp. 42-44; Yearbook Commercial Arbitration
XXXII (2007) pp. 351-357 (Germany no. 103).

8.  United States: United States District Court, Southern District of New York, 6 August
1997 (Kahn Lucas Lancaster, Inc. v. Lark International Ltd.) Yearbook Commercial
Arbitration XXIII (1998) pp. 1029-1037 (US no. 257).

9. Germany: Bundesgerichtshof, 3 December 1992 (Buyer v. Seller) Yearbook
Commercial Arbitration XX (1995) pp. 666-670 (Germany no. 42).
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Although these amendments do not have direct impact on the New
York Convention they are an indication of a trend toward a liberal
reading of the Convention’s requirement.

In addition, UNCITRAL has recommended that Article II(2) of the
New York Convention be applied “recognizing that the circumstances
described therein are not exhaustive” (see this Chapter above at IV.2.1
and Annex II).

(iii)  Arbitration agreement contained in exchange of electronic
communications

The wording of Article II(2) was intended to cover the means of
communication that existed in 1958. It can be reasonably construed as
covering equivalent modern means of communication. The criterion is
that there should be record in writing of the arbitration agreement. All
means of communication that fulfil this criterion should then be deemed
as complying with Article II(2), which includes faxes and e-mails.

With respect to e-mails, a conservative approach indicates that the
written form under the Convention would be fulfilled provided that
signatures are electronically reliable or the effective exchange of
electronic communications can be evidenced through other trustworthy
means. This is the approach that has been endorsed by UNCITRAL in its
2006 amendment of the Model Law (see Annex III).

IV.3. DOESTHE ARBITRATION AGREEMENT EXIST AND IS IT SUBSTANTIVELY
VALID?

As any other contracts, arbitration agreements are subject to rules of
formation and substantive validity. This is summarily suggested by
Article II(3) which provides that a court should comply with a request of
referral to arbitration unless it finds that the putative arbitration
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agreement is “null and void, inoperative or incapable of being
performed”.

Asstated above, it should be kept in mind that arbitration agreements
that come within the scope of the Convention are presumed valid.

IV.3.1. Theoretical Background

Although Article V(1)(a) refers in its first part to the law to which the
parties have subjected the arbitration agreement as the applicable law to
the validity of the arbitration agreement (see Chapter III), in practice
parties rarely choose beforehand the law that is to govern the formation
and substantive validity of their arbitration agreement. This
determination is therefore to be made by the court seised of a challenge
thereto. There are several possibilities but some of the most commonly
adopted solutions are either (as mentioned in the Convention) the law of
the arbitral seat which may be in a country other than that of the court
(Article V(1)(a) second rule, by analogy), the lex fori or the law governing
the contract as a whole. Some jurisdictions have also upheld the validity
of an arbitration agreement without reference to any national law
referring instead exclusively to the parties’ common intention. In general,
the driving force behind the choice of the substantive law appears to be
the one more favourable to the validity of the arbitration agreement."

10. A formulation of this approach is set out in Article 178(2) of the Swiss Private
International Law Act which provides:

“As to substance, the arbitration agreement shall be valid if it complies with the
requirements of the law chosen by the parties or the law governing the object of the
dispute and, in particular, the law applicable to the principal contract, or with
Swiss law.”
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IV.3.2. Practice

The terms “null and void, inoperative or incapable of being performed”
were not addressed by the drafters. The following developments aim at
giving a meaning to those terms.

@) “Null and void”

The “null and void” exception can be interpreted as referring to cases in
which the arbitration agreement is affected by some invalidity from the
outset. Typical examples of defences falling within this category include
fraud or fraudulent inducement, unconscionability, illegality or mistake.
Defects in the formation of the arbitration agreement such as incapacity
or lack of power should also be included (see also Chapter III at IV.1,
Article V(1)(a) incapacity).

If the court accepts the severability principle (see this Chapter above
at I11.3), only the invalidity of the arbitration agreement, rather than the
invalidity of the main contract, would prevent the court from referring
the parties to arbitration. By way of example, a contract the subject
matter of which is the sharing of a market in violation of competition
rules is illegal. However, such illegality does not affect the consent to
submit related disputes to arbitration as expressed in an arbitration
clause contained in the contract.

(if) “Inoperative”
An inoperative arbitration agreement for the purposes of Article 11(3) is
an arbitration agreement that was at one time valid but that has ceased
to have effect.

The “inoperative” exception typically includes cases of waiver,
revocation, repudiation or termination of the arbitration agreement.
Similarly, the arbitration agreement should be deemed inoperative if the
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same dispute between the same parties has already been decided before
a court or an arbitral tribunal (res judicata or ne bis in idem).

(iii)  “Incapable of being performed”
This defence includes cases where the arbitration cannot proceed due to
physical or legal impediments.

Physical impediments to proceeding with arbitration cover very few
situations such as the death of an arbitrator named in the arbitration
agreement or the arbitrator’s refusal to accept the appointment, when
replacement was clearly excluded by the parties. Depending on the
particular provisions of the applicable law, these cases could lead to the
impossibility of performing the arbitration agreement.

Much more frequently, arbitration clauses may be so badly drafted as
to legally impede the commencement of arbitration proceedings. These
clauses are usually referred to as “pathological”. Strictly speaking, such
arbitration agreements are actually null and void and it is often this
ground that is raised in court. Such clauses should be interpreted
according to the same law as that governing the formation and
substantive validity of the arbitration agreement.

The following scenarios are frequent in practice.

*  Where the referral to arbitration is optional
Some arbitration agreements stipulate that the parties “may” or “can”
refer their disputes to arbitration. Such permissive words make it
uncertain if the parties intended to refer their disputes to arbitration.
Such arbitration clauses should nonetheless be upheld, in keeping
with the general principle of interpretation according to which contract
terms shall be interpreted so as to give effect to all the terms rather than
to deprive some of them of effect.
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*  Where the contract provides for arbitration as well as jurisdiction of the
courts

In such cases, it is sometimes possible to reconcile both stipulations and
uphold the arbitration agreement. To achieve this the court must
establish the parties’ true intention. In particular, the parties should be
referred to arbitration only if they indeed wished to have their disputes
settled by that means, whether or not in combination with another
dispute-resolution mechanism.

For example, the Singapore High Court held that an agreement that
“irrevocably” submitted to the jurisdiction of the courts of Singapore was
not, upon a proper construction, necessarily irreconcilable with another
clause of the same contract that provided for arbitration. The court found
that the parties did intend to have their disputes decided by arbitration
and that the reference to Singaporean jurisdiction operated in parallel by
identifying the supervisory court of the arbitration (the lex arbitri)."

Such interpretation follows the general principle according to which
contract terms shall be interpreted so as to give them effect.

* Where the arbitration rules or arbitral institution are inaccurately
designated
In some cases the inaccuracy of some clauses makes it impossible for the
court to determine the arbitral forum chosen by the parties. The
arbitration cannot proceed and the court should then assume jurisdiction
over the dispute. In some other cases, however, the inaccuracy may be
overcome by reasonable interpretation of the clause. In other cases, courts
may rescue a pathological clause by severing a provision that makes it

11. Singapore: High Court, 12 January 2009 (P.T. Tri-M.G. Intra Asia Airlines v. Norse Air
Charter Limited) Yearbook Commercial Arbitration XXXIV (2009) pp. 758-782
(Singapore no. 7).
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unenforceable, while still retaining enough of the agreement to put the
arbitration into operation.

For example, the United States District Court for the Eastern District
of Wisconsin examined an arbitration agreement providing (in the
English version) that disputes be arbitrated in Singapore “in accordance
with the then prevailing Rules of the International Arbitration” and (in
the Chinese version) that arbitration would be conducted “at the
Singapore International Arbitration Institution”."”” The court read this to
mean the “well-known arbitration organization known as the Singapore
International Arbitration Centre”.

*  Where there is no indication whatsoever as to how the arbitrators are to be
appointed (“blank clauses”)

It may happen that the arbitration clause merely states “General

average/arbitration, if any, in London in the usual manner”.

In general, such a clause should be upheld only in so far as it contains
a detail likely to link the blank clause to a country whose courts are able
to provide support for the arbitration to commence.

Such a “linking detail” can be found in the example given above. The
parties could apply to the English courts to have the arbitrators
appointed. The blank clause could also be upheld if “the usual manner”
referred to allows identification of the elements necessary to trigger the
commencement of arbitration. The expression “usual manner” may
indeed be interpreted as a reference to past practices among members of

12. United States: United States District Court, Eastern District of Wisconsin, 24
September 2008 (Slinger Mfg. Co., Inc. v. Nemak, S.A., et al.) Yearbook Commercial
Arbitration XXXIV (2009) pp. 976-985 (US no. 656).
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the same commodity or trade association, thus suggesting the application
of the arbitration rules of this association, if any."”

In the absence of any “linking detail”, blank clauses could not be
upheld.

IV.4. 1S THERE A DISPUTE, DOES IT ARISE OUT OF A DEFINED LEGAL
RELATIONSHIP, WHETHER CONTRACTUAL OR NOT, AND DID THE
PARTIES INTEND TO HAVE THIS PARTICULAR DISPUTE SETTLED BY
ARBITRATION?

In order for arbitration to take place, there should be a dispute between
the parties. Courts are not required to refer the parties to arbitration
where there is no dispute between them, although this occurs very rarely.

Disputes arise out of defined legal relationships, which can be either
contractual or in tort. Whether a claim in tort is covered depends on the
wording of the arbitration clause, i.e., whether the clause is broadly
worded, and whether the claim in tort is sufficiently related to the
contractual claim.

However, a party to an arbitration agreement may still argue that the
claims asserted against the party relying on the arbitration agreement do
not come within the ambit of the arbitration agreement.

IV.4.1. Theoretical Background

The requirement that the dispute fall within the scope of the arbitration
agreement for the parties to be referred to arbitration is implicit in Article

13. See, e.g., Italy: Corte di Appello, Genoa, 3 February 1990 (Della Sanara Kustvaart -
Bevrachting & Overslagbedrijf BV v. Fallimento Cap. Giovanni Coppola srl, in
liquidation), 46 11 Foro Padano (1991) cols. 168-171; Yearbook Commercial
Arbitration XVII (1992) pp. 542-544 (Italy no. 113).
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11(3) which states as a condition thereto that the action be “in a matter in
respect of which the parties have made an agreement within the meaning
of this article”.

IV.4.2. Practice

@) Should the language in an arbitration clause be interpreted broadly?
The question sometimes arises whether under a strict interpretation, the
term “arising under” could be understood as having a narrower meaning
than “arising out of” a defined legal relationship. Similar questions arise
with regard to the scope of “relating to” and “concerning”.

However, as suggested in the English Court of Appeal case of Fiona
Trust v. Privalov," attention should rather be focussed on whether it can
be reasonably inferred that the parties intended to exclude the dispute at
hand from arbitral jurisdiction. As the court then put it

“[o]rdinary business men would be surprised at the nice distinctions
drawn in the cases and the time taken up by argument in debating
whether a particular case falls within one set of words or another very
similar set of words”.

The decision was confirmed by the House of Lords who “applauded” the
opinion of the Court of Appeal. *°

14. United Kingdom: England and Wales Court of Appeal, 24 January 2007 (Fiona Trust
& Holding Corporation & Ors v. Yuri Privalov & Ors) [2007] EWCA Civ 20, para. 17;
Yearbook Commercial Arbitration XXXII (2007) pp. 654-682 at [6] (UK no. 77).

15. United Kingdom: House of Lords, 17 October 2007 (Fili Shipping Company Limited
(14th Claimant) and others v. Premium Nafta Products Limited (20th Defendant) and
others) [2007] UKHL 40, para. 12; Yearbook Commercial Arbitration XXXII (2007)
pp. 654-682 at [45] (UK no. 77).
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(if) What if the arbitration agreement contains some exceptions to its scope?
The language of some arbitration agreements may seem to cover only a
certain type of claims or to be limited to a specific purpose. On the other
hand, the disadvantages of having disputes under the same contract
allocated to different jurisdictions are substantial. Therefore, if an
arbitration clause is broad, only the most forceful evidence of a purpose
to exclude the claim from arbitration can prevail, particularly where the
exclusion is vague.

IV.5. 1S THE ARBITRATION AGREEMENT BINDING ON THE PARTIES TO THE
DISPUTE THAT IS BEFORE THE COURT?

To what extent may a non-signatory be deemed a party to the “original”
arbitration agreement and may successfully request the referral to
arbitration?

IV.5.1. Theoretical Background

(@) Arbitration agreements are binding only on the parties

The doctrine of privity of contracts applies to arbitration agreements. It
means that an arbitration agreement only confers rights and imposes
obligations on the parties to it. The scope of the arbitration agreement
with respect to parties will be referred to as the “subjective” scope.

(ii) Non-signatories may also be parties to the arbitration agreement

The subjective scope of a contract cannot be defined solely with regard
to the sole signatories of an arbitration agreement. Non-signatories may
also assume the rights and obligations arising under a contract, under
certain conditions. By way of example, it is common ground that in
principal-agent relationships, the contract signed by the agent actually
binds the principal. Succession, the theory of group of companies, the
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piercing of the corporate veil and estoppel, among other theories, may
also lead to conclude that non-signatories have assumed a party’s rights
and obligations under an arbitration agreement.

The question arises whether binding a non-signatory to an arbitration
agreement could be read as being in conflict with the writing
requirement set out in the Convention. The most compelling answer is
“no”. A number of reasons support this view.

The question of formal validity is independent of the assessment of
the parties to the arbitration agreement, a matter that belongs to the
merits and is not subject to form requirements. Once itis determined that
a formally valid arbitration agreement exists, it is a different step to
establish the parties which are bound by it. Third parties not explicitly
mentioned in an arbitration agreement made in writing may enter into
its ratione personae scope. Furthermore, the Convention does not prevent
consent to arbitrate from being provided by a person on behalf of
another, a notion which is at the roots of the theories of implied consent.

(iii)  How to determine the subjective scope of the arbitration agreement
Article II(3) implicitly requires the court to determine the subjective
scope of an arbitration agreement when it states that “[t]he court of a
Contracting State, when seised of an action in a matter in respect of which
the parties have made an agreement within the meaning of this Article ...”
shall refer the parties to arbitration.

Various legal bases may be applied to bind a non-signatory to an
arbitration agreement. A first group includes theories of implied consent,
third-party beneficiaries, guarantors, assignment and other transfer
mechanisms of contractual rights. These theories rely on the parties’
discernable intentions and, to a large extent, on good faith principles.
They apply to private as well as public legal entities. A second group
includes the legal doctrines of agent-principal relationships, apparent
authority, veil piercing (alter ego), joint venture relations, succession and
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estoppel. They do notrely on the parties’ intention but rather on the force
of the applicable law.

(iv)  The law applicable to the determination of the subjective scope of the
arbitration agreement

According to which law should it be decided whether a non-signatory is

bound or not by an arbitration agreement?

Essentially, the matter should be addressed pursuant to the law
governing the arbitration agreement. In the absence of a parties’
agreement on the matter, it is generally understood that the arbitration
agreement should be governed by the law of the seat of the arbitration or
the law governing the underlying contract as a whole or in some cases
the lex fori. However, some court decisions have approached the issue
through the application of international principles or lex mercatoria,
considering it mainly as a matter of fact and evidence.

IV.5.2. Practice

(@) When exactly does a respondent have a right to be referred to
arbitration?

The answer is case-specific. A court facing this question should analyse
the issue under the circumstances and decide within that context
whether it is arguable or not that a non-signatory may be bound by the
arbitration agreement. If it is, the most preferable course of action is to
refer the parties to arbitration and let the arbitral tribunal examine and
rule on the matter. Courts would be able to review the arbitral panel’s
decisionregarding the incorporation of anon-signatory to the arbitration
at the stage of setting aside or enforcement of the award.

Courts have upheld the referral to arbitration of disputes involving
non-signatories on the ground that the dispute between a signatory and
a non-signatory appeared sufficiently connected to the interpretation or
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execution of a contract of the signatory that contained an arbitration
clause. Accordingly, such dispute was held as arguably falling under the
material scope of the arbitration clause.

In the First Circuit’s case of Sourcing Unlimited Inc. v. Asimco
International Inc.,'® Sourcing Unlimited (Jumpsource) had entered into a
written partnership agreement with ATL to split production of
mechanical parts and share profits accordingly. Asimco was a subsidiary
of ATL and both had the same Chairman. The agreement provided for
arbitration in China. The relationship soured and Jumpsource filed suit
against Asimco and its Chairman in United States courts notably
charging Asimco with intentional interference with contractual and
fiduciary relationships between itself and ATL. The respondents filed a
request to refer the dispute to arbitration. They contended that although
they were not signatories to the partnership agreement, Jumpsource’s
claim against them should be heard by an arbitral tribunal as the issues
it sought to litigate clearly arose from the partnership agreement. The
court upheld the request. It held that “[t]he present dispute is sufficiently
intertwined with the Jumpsource-ATL Agreement for application of
estoppel to be appropriate”. (Emphasis added)

(ii) What if the court finds that a respondent is not bound by the arbitration
agreement?

If the court is not satisfied that the non-signatory ought to be bound by

the arbitration agreement, it has to decide whether to refer the parties to

the arbitration agreement to arbitration while assuming jurisdiction over

the dispute with non-signatories - or, conversely, to assume jurisdiction

over the entire dispute.

16. United States: United States Court of Appeals, First Circuit, 22 May 2008 (Sourcing
Unlimited Inc. v. Asimco International Inc. and John F. Perkowski), 526 F.3d 38, para.
9; Yearbook Commercial Arbitration XXXIII (2008) pp. 1163-1171 (US no. 643).
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Indeed the concern that may be raised is that the referral to arbitration
of the relevant parties could “split” the resolution of the case between
two forums, with the risk of each forum reaching different conclusions
on the same matters of fact and law.

Some Italian courts have found that when a dispute brought before
them involves parties to an arbitration agreement as well as third parties
(which the court considered not bound by the arbitration agreement) and
also involves connected claims, the jurisdiction of the court “absorbs” the
entire dispute and the arbitration agreement becomes “incapable of being
performed”."” Such a proposition would likely not be followed in other
jurisdictions and should not be considered as reflecting a universal
approach.

Article II(3) compels a court to refer the parties to an arbitration
agreement to the arbitral forum chosen, when requested to do so,
provided that the conditions of Article II(3) are met. Accordingly, upon
arequest of one party, a court would have limited room for not referring
the parties who have signed the agreement to arbitration while assuming
jurisdiction over the dispute with non-signatories.

IV.6. 1S THIS PARTICULAR DISPUTE ARBITRABLE?

A court may be seised of the plea that the arbitration agreement concerns
a subject matter not “capable of settlement by arbitration” for the
purposes of Article II(1), and therefore, should not be recognized or
enforced.

17. Italy: Corte di Cassazione, 4 August 1969, no. 2949 and Corte di Cassazione, 11
February 1969, no. 457, quoted by A.]J. van den Berg, The New York Arbitration
Convention of 1958 - Towards a Uniform Interpretation (Kluwer, 1981) p. 162 fn. 124.
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IV.6.1. Subject Matter “Capable of Settlement by Arbitration” Means
“Arbitrable”

The terms are generally accepted as referring to those matters deemed
non-“arbitrable” because they belong exclusively to the domain of the
courts. Each State indeed decides which matters may or may not be
resolved by arbitration in accordance with its own political, social, and
economic policy. Classic examples include domestic relations (divorces,
paternity disputes ...), criminal offences, labour or employment claims,
bankruptcy, etc. However, the domain of non-arbitrable matters has
considerably shrunk over time as a consequence of the growing
acceptance of arbitration. It is now not exceptional for certain aspects of
employment claims or claims relating to a bankruptcy to be arbitrable.
Moreover, many leading jurisdictions recognize a distinction between
purely domestic arbitrations and those that are of an international nature,
and allow a broader scope of arbitrability with respect to the latter.

IV.6.2. The Law Applicable to the Determination of Arbitrability

Article II(1) is silent on the issue of the law under which arbitrability is
to be determined, leaving it to the court to decide this issue.

As regards arbitrability at the early stage of a dispute, courts may
choose between several options, including the lex fori (the court’s own
national standards of arbitrability); the law of the arbitral seat; the law
governing the parties” arbitration agreement; the law governing the party
involved, where the agreement is with a State or State entity; or the law
of the place where the award will be enforced.

In practice, the most suitable and least problematic solution is the
application of the lex fori. It is the most suitable (as long as the court
would have jurisdiction in the absence of an arbitration agreement)
under the Convention since this approach accords with Article V(2)(a)
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which provides for the application of the standards of arbitrability of the
lex fori in relation to the enforcement of awards. And it is the least
problematic as the application of foreign standards of arbitrability by
domestic courts is made difficult by the fact that those standards are not
always contained in statutes but rather set forth by case law, implying a
thorough inquiry of foreign legal orders.

In cases involving a State as party, it is now becoming generally
accepted that a State may not invoke its own law on the non-arbitrability
of the subject matter.'

IV.6.3. International Arbitration Agreements Should Be Subject to Consistent
Standards of Arbitrability

In any event, arbitrability standards should be interpreted with regard
to the presumptive validity of international arbitration agreements
enshrined in the Convention. Accordingly not all non-arbitrability
exceptions that may succeed with regard to purely domestic arbitration
agreements may be usefully invoked against international arbitration
agreements.

There is no universal criterion to distinguish between exceptions of
non-arbitrability that may be disregarded in international cases. Some
laws contain formal definitions (such as diversity of nationalities); others
refer more intuitively to “international transactions” without further
definition.

18. The Swiss Private International Law Act, Article 177(2) provides:
“If one party to an arbitration agreement is a State or an enterprise dominated by

or an organization controlled by a State, it may not invoke its own law to contest
the arbitrability of a dispute or its capacity to be subject to an arbitration.”
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REQUEST FOR THE ENFORCEMENT OF AN ARBITRATION AGREEMENT

SUMMARY

Based on the concise overview of the Convention’s regime on
enforcement of arbitration agreements, the following summary principles
apply with respect to arbitration agreements falling within the scope of
the Convention:

o

The Convention has been established to promote the settlement of
international disputes by arbitration. It has laid down a “pro-
enforcement”, “pro-arbitration” regime.

An arbitration agreement should be held formally valid when the
court is reasonably satisfied that an offer to arbitrate - made in
writing - was met with acceptance by the other party. The
Convention sets out a maximum uniform standard of form. However,
the court may apply less stringent national standards than those laid
down in Article II.

Courts should only allow a limited number of national law defences
of non-existence and invalidity.

An arbitration agreement may be binding on non-signatories.

The court should verify the existence of a dispute between the parties.
Non-arbitrability is not directly governed by the Convention, but
deferred to the national law regimes. However, exceptions of non-
arbitrability should be admitted restrictively.
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INTRODUCTION

Recognition and enforcement of arbitral awards may in principle be
granted by courts anywhere. In countries outside the place where the
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award was made, enforcement is usually based on the New York
Convention. The legal effect of a recognition and enforcement of an
award is in practice limited to the territory over which the granting court
has jurisdiction.

National courts are required under Article Il to recognize and enforce
foreign awards in accordance with the rules of procedure of the territory
where the application for recognition and enforcement is made (see
Chapter I) and in accordance with the conditions set out in the
Convention.

National laws may apply three kinds of provisions to enforce awards:

- aspecific text for the implementation of the New York Convention;
- atext dealing with international arbitration in particular;
- the general arbitration law of the country.

Article III obliges Contracting States to recognize Convention awards as
binding unless they fall under one of the grounds for refusal defined in
Article V. Courts may, however, enforce awards on an even more
favourable basis (under Article VII(1), see Chapter I). Examples of
matters not regulated by the Convention and thus regulated by national
law are:

- the competent court(s) to be seised with the application;

- production of evidence;

- limitation periods;

- conservatory measures;

- whether the grant or denial of recognition and enforcement is subject
to any appeal or recourse;

- criteria for execution against assets;

- the extent to which the process of recognition and enforcement is
confidential.
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In any event, the imposition of jurisdictional requirements cannot be
such as to amount to going back on a State’s international obligation to
enforce foreign awards (see Chapter I at VI).

The New York Convention requires that there shall not be imposed
substantially more onerous conditions or higher fees or charges on the
recognition or enforcement of arbitral awards to which the Convention
applies than are imposed on the recognition or enforcement of domestic
arbitral awards. This provision has not led to problems in practice and
has been applied in respect of various aspects of enforcement. The
Supreme Court of Canada held, for example, that under Article III no
Canadian province can impose a time limit for seeking enforcement that
is shorter, and thus more onerous, than the most generous time limit
available anywhere in Canada for domestic awards.!

The rules of procedure referred to in the New York Convention are
limited to questions such as the form of the request and the competent
authority for which the New York Convention defers tonational law. The
conditions for the enforcement, however, are those set out in the New York
Convention itself and are exclusively governed by the New York
Convention: i.e., the petitioner - the party seeking recognition or
enforcement - only needs to submit an original or copy of the arbitration
agreementand arbitral award and, possibly, a translation thereof and the
respondent can only rely on the exhaustive grounds listed in the New
York Convention. These aspects shall be examined in detail below.

Once a petitioner has submitted the documents as defined in Article
IV, it is entitled to the recognition and enforcement of the award unless
the respondent proves that one or more grounds for refusal of
recognition and enforcement of the award as exhaustively set forth in

1. Canada: Supreme Court of Canada, 20 May 2010 (Yugraneft Corporation v. Rexx
Management Corporation) Yearbook Commercial Arbitration XXXV (2010) pp. 343-
345 (Canada no. 31).
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Article V(1) apply or the court finds one of the grounds in Article V(2) to
be applicable.

The general rule to be followed by the courts is that the grounds for
refusal defined in Article V are to be construed narrowly, which means
that their existence is accepted in serious cases only. This is especially
true with respect to claims of violation of public policy, which are often
raised by disappointed parties but very seldom accepted by the courts.
For example, although London is one of the great financial centres of the
world where parties often seek enforcement, there is no recorded case of
an English court ever rejecting a foreign award on the grounds of public
policy (see this Chapter below at V.2).

As of 2010 the ICCA Yearbook Commercial Arbitration in its thirty-five
years of reporting on the Convention has found that only in ten per cent
of the cases recognition and enforcement has been refused on Convention
grounds although this percentage has slightly increased in recent years.

Courts approach enforcement under the New York Convention with

- astrong pro-enforcement bias and
- a pragmatic, flexible and non-formalistic approach.

This commendable liberal attitude fully exploits the potential of this most
successful treaty, to which 145 States are party, to serve and promote
international trade (see the Overview at 1.2).

II. PHASE I - REQUIREMENTS TO BE FULFILLED BY
PETITIONER (ART. IV)

At this phase of the proceedings, the petitioner has the burden of proof

and has the duty to submit documents as listed in the New York
Convention (Article IV). The petitioner only has to submit prima facie
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evidence. Phase I is controlled by a pro-enforcement bias and practical
mindset of the enforcement court.

1L.1. WHICH DOCUMENTS?

When reviewing a request for recognition and/or enforcement of the
award, courts verify that the petitioner has submitted at the time of the
application:

- The duly authenticated original award or a duly certified copy
thereof (Article IV(1)(a));

- The original agreement referred to in Article II or a duly certified
copy thereof (Article IV(1)(b)); and

- Translations of these documents into the language of the country in
which the award is relied upon, where relevant (Article IV(2)).

I1.2.  AUTHENTICATED AWARD OR CERTIFIED COPY (Article IV(1)(a))
11.2.1. Authentication

The authentication of an award is the process by which the signatures on
itare confirmed as genuine by a competent authority. The purpose of the
authentication of the original award or a certified copy of the award is to
confirm that it is the authentic text and has been made by the appointed
arbitrators. It is extremely unusual that this poses any problem in
practice.

The Convention does not specify the law governing the
authentication requirement. Nor does it indicate whether the
authentication requirements are those of the country where the award
was rendered or those of the country where recognition or enforcement
is sought. Most courts appear to accept any form of authentication in
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accordance with the law of either jurisdiction. The Austrian Supreme
Court, in an early decision, expressly recognized that the authentication
can be made either under the law of the country where the award was
made or under the law of the country where the enforcement of the
award is sought.” Other enforcement courts apply their own law.?

The Austrian Supreme Court more recently recognized that

“the New York Convention does not explain clearly whether only the
authenticity or accuracy requirements in the State of rendition of the
award apply to the arbitral award and the arbitration agreement or
to their copies, or whether also the requirements for the certification
of foreign documents in the recognition State must be complied with”

and concluded that

“the Supreme Court consistently supports the ... opinion that the
Austrian certification requirements do not apply exclusively.... [T]he
Supreme Court accordingly deemed that certifications according to
the law of the State in which the arbitral award was rendered
suffice....”*

The documents merely aim at proving the authenticity of the award and
the fact that the award was made on the basis of an arbitration agreement
defined in the Convention. For this reason, German courts hold that

2. See,e.g., Austria: Oberster Gerichtshof, 11 June 1969 (Parties not indicated) Yearbook
Commercial Arbitration II (1977) p. 232 (Austria no. 3).

3. See, e.g., Italy: Corte di Cassazione, 14 March 1995, no. 2919 (SODIME - Societa
Distillerie Meridionali v. Schuurmans & Van Ginneken BV) Yearbook Commercial
Arbitration XXI (1996) pp. 607-609 (Italy no. 140).

4. Austria: Oberster Gerichtshof, 3 September 2008 (O Limited, et al. v. C Limited)
Yearbook Commercial Arbitration XXXIV (2009) pp. 409-417 (Austria no. 20).
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authentication is not required when the authenticity of the award is not
disputed: see, e.g., two recent decisions of the Munich Court of Appeal.’

There have only been a few cases where a party has failed to satisfy
these simple procedural requirements (e.g., in a 2003 case before the
Spanish Supreme Court, the petitioner supplied only uncertified and
non-authenticated copies of the award).® Courts may not require a party
to submit any additional documents or use the procedural requirements
as an obstacle to an application by interpreting them strictly.

11.2.2.  Certification

The purpose of a certification is to confirm that the copy of the award is
identical to the original. The Convention does not specify the law
governing the certification procedure, which is generally deemed to be
governed by the lex fori.

The categories of persons authorized to certify the copy will usually
be the same as the categories of persons who are authorized to
authenticate an original award. In addition, certification by the Secretary-
General of the arbitral institution that managed the arbitration is
considered sufficient in most cases.

5. Germany: Oberlandesgericht, Munich, 17 December 2008 (Seller v. German Assignee)
Yearbook Commercial Arbitration XXXV (2010) pp. 359-361 (Germany no. 125) and
Oberlandesgericht, Munich, 27 February 2009 (Carrier v. German Customer)
Yearbook Commercial Arbitration XXXV (2010) pp. 365-366 (Germany no. 127).

6. Spain: Tribunal Supremo, Civil Chamber, Plenary Session, 1 April 2003 (Satico
Shipping Company Limited v. Maderas Iglesias) Yearbook XXXII (2007) pp. 582-590
(Spain no. 57).
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11.3. ORIGINAL ARBITRATION AGREEMENT OR CERTIFIED COPY (Article

IV(1)(b))

This provision merely requires that the party seeking enforcement
supply a document that is prima facie a valid arbitration agreement. At
this stage the court need not consider whether the agreement is “in
writing” as provided by Article II(2) (see Chapter II at IV.2) or is valid
under the applicable law.”

The substantive examination of the validity of the arbitration
agreement and its compliance with Article II(2) of the Convention takes
place during phase II of the recognition or enforcement proceedings (see
this Chapter below at IV.1, Article V(1)(a)).

Courts in countries where the national law does not require the
petitioner to supply the original arbitration agreement or a certified copy
may dispense with this requirement altogether in application of the
more-favourable-right principle in Article VII of the Convention (see
Chapter I at V.1). This is the case of German courts, which consistently
hold that petitioners seeking enforcement of a foreign award in Germany
under the Convention need only supply the authenticated original
arbitral award or a certified copy.’

7. See, e.g., Singapore: Supreme Court of Singapore, High Court, 10 May 2006 (Aloe
Vera of America, Inc v. Asianic Food (S) Pte Ltd and Another) Yearbook Commercial
Arbitration XXXII (2007) pp. 489-506 (Singapore no. 5).

8. See for a recent example, Germany: Oberlandesgericht, Munich, 12 October 2009
(Swedish Seller v. German Buyer) Yearbook Commercial Arbitration XXXV (2010) pp.
383-385 (Germany no. 134).
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11.4. AT THE TIME OF THE APPLICATION

If the documents are not submitted at the time of application, courts
generally allow parties to cure this defect in the course of the
enforcement proceedings.’

Ttalian courts, however, consider that the submission of the
documents is a prerequisite for commencing the recognition or
enforcement proceedings and thatif this condition is not met, the request
will be declared inadmissible. The Italian Supreme Court has consistently
held that the original arbitration agreement or a certified copy thereof
must be supplied at the time of filing the request for enforcement of an
award; if not, the request is not admissible. This defect can be cured by
filing a new application for enforcement."

II.5.  TRANSLATIONS (Article IV(2))

The party seeking recognition and enforcement of an award must
produce a translation of the award and original arbitration agreement
referred to in Article IV(1)(a) and (b) if they are not made in an official
language of the country in which recognition and enforcement are being
sought (Article IV(2)).

Courts tend to adopt a pragmatic approach. While the Convention
does not expressly state that the translations must be produced at the

9. See, e.g., Spain: Tribunal Supremo, 6 April 1989 (Sea Traders SA v. Participaciones,
Proyectos y Estudios SA) Yearbook XXI (1996) pp. 676-677 (Spain no. 27);
Austria: Oberster Gerichtshof, 17 November 1965 (Party from F.R. Germany v. Party
from Austria) Yearbook Commercial Arbitration I (1976) p. 182 (Austria no. 1).
10. See for a recent example, Italy: Corte di Cassazione, First Civil Chamber, 23 July
2009, no. 17291 (Microware s.r.l. in liquidation v. Indicia Diagnostics S.A.) Yearbook
Commercial Arbitration XXXV (2010) pp. 418-419 (Italy no. 182).
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time of making the application for recognition and enforcement, a
number of State courts have, however, required translation to be
submitted at the time of making an application.

Examples of cases where a translation was not required are:

- The President of the District Court of Amsterdam considered no
translation of the award and arbitration agreement to be necessary
because these documents were “drawn up in the English language
which language we master sufficiently to have taken full cognizance
thereof”."!

- The Zurich Court of Appeal held that there is no need to supply a
translation of the entire contract containing the arbitration clause; a
translation of the part containing the arbitration clause suffices. Note
that construction contracts may be 1,000 pages with annexes."

Examples of cases where a translation was required are:

- The Argentinian Federal Court of Appeals determined thata
translation made by a private - rather than official or sworn -
translator who was also not licensed to act in the Province where the
enforcement proceeding was held did not satisfy the Convention’s
requirements."

11. Netherlands: President, Rechtbank, Amsterdam, 12 July 1984 (SPP (Middle East) Ltd.
v. The Arab Republic of Egypt) Yearbook Commercial Arbitration X (1985) pp. 487-
490 (Netherlands no. 10).

12. Switzerland: Bezirksgericht, Zurich, 14 February 2003 and Obergericht, Zurich, 17
July 2003 (Italian party v. Swiss company) Yearbook Commercial Arbitration XXIX
(2004) pp. 819-833 (Switzerland no. 37).

13. Argentina: Cdmara Federal de Apelaciones, City of Mar del Plata, 4 December 2009
(Far Eastern Shipping Company v. Arhenpez S.A.) Yearbook Commercial Arbitration
XXXV (2010) pp. 318-320 (Argentina no. 3).
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- The Austrian Supreme Court considered a case where the petitioner
only supplied a translation of the dispositive section of the ICC
award. It determined that the case should be remitted to the Court of
First Instance to which the application for enforcement had been
made so that this defect could be cured.”

III. PHASE II - GROUNDS FOR REFUSAL (ARTICLE V) - IN
GENERAL

This phase is characterized by the following general principles:

- no review on the merits;

- burden on respondent of proving the exhaustive grounds;

- exhaustive grounds for refusal of recognition and enforcement;

- narrow interpretation of the grounds for refusal;

- limited discretionary power to grant the recognition and enforcement
even if one of the grounds applies.

III.1. NO REVIEW ON THE MERITS

The court does not have the authority to substitute its decision on the
merits for the decision of the arbitral tribunal even if the arbitrators have
made an erroneous decision of fact or law.

The Convention does not allow for a de facto appeal on procedural
issues; rather it provides grounds for refusal of recognition or
enforcement only if the relevant authority finds that there has been a

14. Austria: Oberster Gerichtshof, 26 April 2006 (D SA v. W GmbH) Yearbook
Commercial Arbitration XXXII (2007) pp. 259-265 (Austria no. 16).
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violation of one or more of these grounds for refusal, many of which
involve a serious due process violation.

II.2. BURDEN FOR RESPONDENT OF PROVING THE EXHAUSTIVE GROUNDS

The respondent has the burden of proof and can only resist the
recognition and enforcement of the award on the basis of the grounds set
forth in Article V(1). These grounds are limitatively listed in the New
York Convention. The court can refuse the recognition and the
enforcement on its own motion on the two grounds identified in Article
V(2).

III.3. EXHAUSTIVE GROUNDS FOR REFUSAL OF RECOGNITION AND
ENFORCEMENT

Insummary, the party opposing recognition and enforcement canrely on
and must prove one of the first five grounds:

(1) There was no valid agreement to arbitrate (Article V(1)(a)) by reason
of incapacity of the parties or invalidity of the arbitration agreement;

(2) The respondent was not given proper notice, or the respondent was
unable to present his case (Article V(1)(b)) by reason of due process
violations;

(3) The award deals with a dispute not contemplated by, or beyond the
scope of the parties’ arbitration agreement (Article V(1)(c));

(4) The composition of the arbitral tribunal or the arbitral procedure was
not in accordance with the agreement of the parties or, failing such
agreement, was not in accordance with the law of the country where
the arbitration took place (Article V(1)(d));
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(5) The award has not yet become binding on the parties, or has been set
aside or suspended by a competent authority in the country in which,
or under the laws of which, the award was made (Article V(1)(e)).

These are the only grounds on which the respondent can rely.

Further, the court may on its own motion refuse the recognition and
enforcement on the grounds mentioned below. However, in practice, the
respondent invokes these grounds as well:

(6) The subject matter of the arbitration was not arbitrable under the law
of the country where enforcement is sought (Article V(2)(a));

(7) Enforcement of the award would be contrary to the public policy of
the country where enforcement is sought (Article V(2)(b)).

II1.4. NARROW INTERPRETATION OF THE GROUNDS FOR REFUSAL

Bearing in mind the purpose of the Convention, namely to “unify the
standards by which ... arbitral awards are enforced in the signatory
countries”" (see Chapter I at 1.2), its drafters intended that the grounds
for opposing recognition and enforcement of Convention awards should
be interpreted and applied narrowly and that refusal should be granted
in serious cases only.

Most courts have adopted this restrictive approach to the
interpretation of Article V grounds. For example, the United States Court
of Appeals for the Third Circuit stated in 2003 in China Minmetals
Materials Import & Export Co., Ltd. v. Chi Mei Corp.:

15. United States: Supreme Court of the United States, 17 June 1974 (Fritz Scherk v.
Alberto-Culver Co.) Yearbook Commercial Arbitration I (1976) pp. 203-204 (US
no. 4).

80 ICCA Guide to the NYC



REQUEST FOR THE RECOGNITION AND ENFORCEMENT OF AN ARBITRAL AWARD

“Consistent with the policy favoring enforcement of foreign
arbitration awards, courts strictly have limited defenses to
enforcement to the defenses set forth in Article V of the Convention,
and generally have construed those exceptions narrowly.”*

Similarly, the New Brunswick Court of Queen’s Bench said in 2004:

“The grounds for refusal prescribed by Art. V of the New York
Convention should be given a narrow and limited construction.”"’

One issue that is not dealt with in the Convention is what happens if a
party to an arbitration is aware of a defect in the arbitration procedure
but does not object in the course of the arbitration. The same issue arises
in connection with jurisdictional objections that are raised at the
enforcement stage for the first time.

The general principle of good faith (also sometimes referred to as
waiver or estoppel), that applies to procedural as well as to substantive
matters, should prevent parties from keeping points up their sleeves.'

16. United States: United States Court of Appeals, Third Circuit, 26 June 2003 (China
Minmetals Materials Import and Export Co., Ltd. v. Chi Mei Corporation) Yearbook
Commercial Arbitration XXIX (2004) pp. 1003-1025 (US no. 459).

17. Canada: New Brunswick Court of Queen’s Bench, Trial Division, Judicial District
of Saint John, 28 July 2004 (Adamas Management & Services Inc. v. Aurado Energy Inc.)
Yearbook Commercial Arbitration XXX (2005) pp. 479-487 (Canada no. 18).

18. Article 4 of the UNCITRAL Model Law on International Commercial Arbitration,
as amended in 2006, provides:

“A party who knows that any provision of this Law from which the parties may
derogate or any requirement under the arbitration agreement has not been
complied with and yet proceeds with the arbitration without stating his objection
to such non-compliance without undue delay or, if a time-limit is provided
therefor, within such period of time, shall be deemed to have waived his right to object.”
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For example:

The Federal Arbitrazh (Commercial) Court for the Northwestern
District in the Russian Federation considered that an objection of lack
of arbitral jurisdiction that had not been raised in the arbitration
could not be raised for the first time in the enforcement proceedings;"
The Spanish Supreme Court said that it could not understand that the
respondent “now rejects the arbitration agreement on grounds it

could have raised in the arbitration”.

This principle is also applied by some courts if a party fails to raise the
ground in setting-aside proceedings:

The Berlin Court of Appeal found that the German respondent was
estopped from relying on grounds for denying enforcement under the
New York Convention since it had failed to raise them in annulment
proceedings in Ukraine within the time limit of three months set by
Ukrainian law. The court reasoned that although the Convention does
not provide for estoppel, the preclusion (Priklusion) provision
established in respect of domestic awards in German law also applies
to the enforcement of foreign awards.”

19.

20.

21.

82

(Emphasis added)

Russian Federation: Federal Arbitrazh (Commercial) Court, Northwestern District,
9 December 2004 (Dana Feed A/S v. OOO Arctic Salmon) Yearbook Commercial
Arbitration XXXIII (2008) pp. 658-665 (Russian Federation no. 16).

Spain: Tribunal Supremo, Civil Chamber, 11 April 2000 (Union Générale de Cinéma,
SA v. XY Z Desarrollos, SA) Yearbook Commercial Arbitration XXXII (2007) pp.
525-531 (Spain no. 50).

Germany: Kammergericht, Berlin, 17 April 2008 (Buyer v. Supplier) Yearbook
Commercial Arbitration XXXIV (2009) pp. 510-515 (Germany no. 119).
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II1.5. LIMITED DISCRETIONARY POWER TO ENFORCE IN THE PRESENCE OF
GROUNDS FOR REFUSAL

Courts generally refuse enforcement when they find that there is a
ground for refusal under the New York Convention.

Some courts, however, hold that they have the power to grant
enforcement even where the existence of a ground for refusal of
enforcement under the Convention has been proved. They generally do
so where the ground for refusal concerns a minor violation of the
procedural rules applicable to the arbitration - a de minimis case - or the
respondent neglected to raise that ground for refusal in the arbitration.”
(See also the cases described in this Chapter above at II1.4.)

These courts rely on the wording in the English version of Article
V(1), which opens with the words “Recognition and enforcement of the
award may be refused ...”. This wording also appears in three of the five
official texts of the Convention, namely the Chinese, Russian and Spanish
text. The French text, however, does not contain a similar expression and
only provides that recognition and enforcement “seront refusées”, i.e.,
shall be refused.

22. Hong Kong: Supreme Court of Hong Kong, High Court, 15 January 1993 (Paklito
Investment Ltd. v. Klockner East Asia Ltd.) Yearbook Commercial Arbitration XIX
(1994) pp. 664-674 (Hong Kong no. 6) and Supreme Court of Hong Kong, High
Court, 16 December 1994 (Nanjing Cereals, Oils and Foodstuffs Import & Export
Corporationv. Luckmate Commodities Trading Ltd) Yearbook Commercial Arbitration
XXI (1996) pp. 542-545 (Hong Kong no. 9);

British Virgin Islands: Court of Appeal, 18 June 2008 (IPOC International Growth
Fund Limitedv. LV Finance Group Limited) Yearbook Commercial Arbitration XXXIII
(2008) pp. 408-432 (British Virgin Islands no. 1);

United Kingdom: High Court, Queen’s Bench Division (Commercial Court), 20
January 1997 (China Agribusiness Development Corporation v. Balli Trading) Yearbook
Commercial Arbitration XXIV (1999) pp. 732-738 (UK no. 52).
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IV. GROUNDS FOR REFUSAL TO BE PROVEN BY
RESPONDENT (ARTICLE V(1))

IV.1. GROUND 1:INCAPACITY OF PARTY AND INVALIDITY OF ARBITRATION
AGREEMENT (Article V(1)(a))

“The parties to the agreement referred to in article I were, under
the law applicable to them, under some incapacity, or the said
agreement is not valid under the law to which the parties have
subjected it or, failing any indication thereon, under the law of the
country where the award was made.”

IV.1.1. Incapacity of Party

The types of issues arising under this ground include the “incapacity”
defences, such as mental incompetence, physical incapacity, lack of
authority to act in the name of a corporate entity or a contracting party
being too young to sign (minority).

In addition, the term “incapacity” in the context of Article V(1)(a) is
interpreted in the sense of “lacking the power to contract”. For example,
this may arise where the applicable law prohibits a party, such as a State-
owned enterprise, from entering into an arbitration agreement for certain
types of potential disputes: e.g., in some jurisdictions, a State-owned
enterprise may be prohibited by law from entering into an arbitration
agreement in a contact relating to defence contracts (see, however,
Chapter II at IV.6.2, quoting as an example the Swiss Private
International Law Act). *

23. The Swiss Private International Law Act, Article 177(2) provides:

“If one party to an arbitration agreement is a State or an enterprise dominated by
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It must be noted that States, State-owned entities and other public
bodies are not excluded from the scope of the Convention purely by
reason of their status. The expression “persons, whether physical or
legal” in Article I(1) of the Convention is generally deemed to include
public law entities entering into commercial contracts with private
parties. Courts virtually always deny the defence of sovereign immunity
raised by a State against enforcement of an arbitration agreement and
recognition and enforcement of an arbitral award by relying on the
theory of restrictive immunity and waiver of immunity. They also
frequently invoke the distinction between acta de jure gestionis and acta de
jure imperii, or rely on pacta sunt servanda and the creation of an ordre
public réellement international. This distinction is also made in some cases
with respect to execution.

One example is the 2010 Hong Kong case of FG Hemisphere,
requesting the recognition and enforcement of two foreign arbitral
awards against the assets of a Chinese State-owned enterprise (CSOE),
namely entry fees due by CSOE to the Democratic Republic of the Congo
in consideration of certain mineral rights (the CSOE Assets).”* The
Chinese Government argued that it currently applies, and has
consistently applied in the past, the doctrine of absolute sovereign
immunity, and thus the CSOE Assets were immune from enforcement.
However, the Court of Appeal held that Hong Kong courts apply the
doctrine of restrictive immunity and as a consequence the portion of

or an organization controlled by a State, it may not invoke its own law to contest
the arbitrability of a dispute or its capacity to be subject to an arbitration.”

24. Hong Kong: Court of Appeal, 10 February 2010 and 5 May 2010 (FG Hemisphere
Associates LLC v. Democratic Republic of the Congo, et al.), CACV 373/2008 & CACV
43/2009 (10 February 2010); Yearbook Commercial Arbitration XXXV (2010) pp.
392-397 (Hong Kong no. 24). At the time of writing, appeal from this decision was
pending before the Hong Kong Court of Final Appeal.
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CSOE Assets that were not intended for sovereign purposes were not
immune from execution.

The Convention does not indicate how to determine the law
applicable to the capacity of a party (“the law applicable to them”). This
law must therefore be determined by applying the conflict-of-laws rules
of the court where recognition and enforcement are sought, usually the
law of the domicile of a physical person and the law of the place of
incorporation of a company.

IV.1.2. Invalidity of Arbitration Agreement

Article V(1)(a) also provides a ground for refusal where the arbitration
agreement “referred to in article II” is “not valid under the law to which
the parties have subjected it, or failing any indication thereon, under the
law of the country where the award was made”. This ground for refusal
is commonly invoked in practice.

Respondents frequently argue under this ground that the arbitration
agreement is not formally valid because it is not “in writing” as required
by Article 1I(2) (see Chapter II at IV.2). A related ground for refusal of
enforcement that may be raised is that there was no agreement to
arbitrate at all within the meaning of the Convention. Other common
examples of the defences that may be raised under this ground include
claims of illegality, duress or fraud in the inducement of the agreement.

From time to time a respondent may rely on this ground where it
disputes that it was party to the relevant arbitration agreement. This
issue is decided by the court by re-assessing the facts of the case,
independent of the decision reached by the arbitrators. For example, in
the Sarhank Group case, the respondent argued that there was no signed
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arbitration agreement in writing between the parties.” The United States
Court of Appeals for the Second Circuit held that the district court
incorrectly relied on the arbitrators” finding in the award that the
respondent was bound by the arbitral clause under Egyptian law, which
applied to the contract. Rather, the district court should have applied
United States federal law to this issue when reviewing the award for
enforcement. The Court therefore remanded the case to the district court
“to find as a fact whether [the respondent] agreed to arbitrate ... onany ...
basis recognized by American contract law or the law of agency”.

In the recent decision of Dallah Real Estate & Tourism Holding Co v.
Pakistan the English Supreme Court clarified the scope of the doctrine of
competence-competence in England.”® The Supreme Court held that
while an arbitral tribunal has the power to determine its own jurisdiction
as a preliminary matter, upon an application for enforcement under the
New York Convention, where an objection to its jurisdiction is made, the
court has the power to reopen fully the facts and issues to determine the
jurisdictional issue.

The Supreme Court reviewed how the doctrine of competence-
competence is applied in various jurisdictions around the world. At
paragraph 25 it noted that “every country ... applies some form of judicial
review of the arbitrator’s jurisdictional decision. After all, a contract
cannot give an arbitral body any power ... if the parties never entered
into it.” (Citing the United States China Minmetals case; see footnote 16.)

Thus the fact that a tribunal can determine its own jurisdiction does
not give it an exclusive power to do so. An enforcing court which is not

25. United States: United States Court of Appeals, Second Circuit, 14 April 2005
(Sarhank Groupv. Oracle Corporation) Yearbook Commercial Arbitration XXX (2005)
pp. 1158-1164 (US no. 523).

26. United Kingdom: [2009] EWCA Civ 755; [2010] 2 W.L.R. 805 (CA (Civ Div)).
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at the seat of the arbitration has the power to re-examine the jurisdiction
of the tribunal.

Whilst the Court (Lord Collins) accepted that the trend internationally
is to limit reconsiderations of findings of tribunals and also stressed the
pro-enforcement policy of the New York Convention, he found that
neither of those took precedence. He held that under the 1996 Act
(section 30) in England a tribunal is entitled to inquire as a preliminary
matter as to whether it has jurisdiction. However, if the issue comes
before a court, the court is required to undertake an independent
investigation rather than a mere review of the arbitrators” decision. The
Supreme Court considered that the position was no different in France,
where the award had been made. Shortly after the decision of the English
Supreme Court, the French Court of Appeal rejected arequest to setaside
the three awards atissue, holding that the arbitral tribunal’s decision that
it had jurisdiction was correct.”” Although the court did not express a
view on the scope of judicial review of the arbitral tribunal’s jurisdiction,
it reviewed its decision fully.

(See also Chapter Il atII1.2, regarding the scope of review by the court
requested to refer the parties to arbitration.)

27. France: Cour d’Appel, 17 February 2011 (Gouvernement du Pakistan - Ministere des
Affaires Religieuses v. Dallah Real Estate and Tourism Holding Company).
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IV.2. GROUND 2: LACK OF NOTICE AND DUE PROCESS VIOLATIONS; RIGHT TO
A FAIR HEARING (Article V(1)(b))

“The party against whom the award is invoked was not given
proper notice of the appointment of the arbitrator or of the
arbitration proceedings or was otherwise unable to present his
case.”

Article V(1)(b) provides for the ground for refusal that the party
against whom the award is invoked was not given any, or any fair,
opportunity to present his case because: (i) he was not given proper
notice of the appointment of the arbitrator or of the arbitration
proceedings; or (ii) was otherwise unable to present his case.

This ground, however, is not intended for the court to take a different
view to that of the tribunal on procedural issues. What has to be shown
is that the party resisting enforcement somehow was deprived of its right
to have its substantive case heard and determined by the arbitral
tribunal.

IV.2.1. Right to a Fair Hearing

Article V(1)(b) requires that parties be afforded a fair hearing that meets
the minimal requirements of fairness. The applicable minimum
standards of fairness were described by the United States Court of
Appeals for the Seventh Circuit as including “adequate notice, a hearing
on the evidence, and an impartial decision by the arbitrator”. Thus the
arbitrators have a broad discretion as to how they may conduct
proceedings, etc.
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IV.2.2. Lack of Notice

It is unusual for a party not to be given notice of the appointment of the
arbitrator or of the arbitration proceedings. If a party has actively
participated in an arbitration, it is impossible for it to complain later that
notice was inadequate.

In proceedings where the respondent defaults, on the other hand,
proof of notice must be given serious attention at all stages.

There can be no notice, for example, where one party has changed
address without informing the other party or is located in a part of the
world where faxes or other means of communication cannot be reliably
received. In those cases, the arbitrators and the claimant in the arbitration
should do all that is reasonably possible to bring the existence of the
arbitration and the appointment of the arbitral tribunal to the attention
of the respondent and to have independent evidence of such efforts. If
they fail to do so, enforcement of the resulting award may be denied. In
one such case, the Swedish Supreme Court denied enforcement, finding
that the arbitrators ignored the fact that communications sent to an
earlier address of the Swedish party had been returned undelivered.”

Default, however, may be simply the choice of the party. Where
actual notice of an arbitration has been received by the respondent but
the respondent fails or refuses to participate in the arbitration, courts
hold that there is no violation of due process under Article V(1)(b). If a
party chooses not to take part in the arbitration, this is not a ground for
refusing enforcement.

28. Sweden: Hogsta Domstolen, 16 April 2010 (Lenmorniiproekt OAO v. Arne Larsson &
Partner Leasing Aktiebolag) Yearbook XXXV (2010) pp. 456-457 (Sweden no. 7).
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1V.2.3. Due Process Violations: “Unable to Present His Case”

The well-known United States case of Iran Aircraft Industries v. Avco Corp.
is an example of where recognition and enforcement were refused
because the respondent was unable to present its case.”” After consulting
with the chairman of the tribunal (who was subsequently replaced), the
respondent had decided on the chairman’s advice not to present invoices
to support an analysis of damages by an expert accounting firm. The
respondent relied only on its summaries - but indicated that it was
prepared to furnish further proof if required. The tribunal eventually
refused the damages claim on the basis that there was no supporting
evidence. The United States Court of Appeals for the Second Circuit
denied recognition and enforcement of the award on the basis that the
losing party had been unable to present its case on damages.

A number of awards have been refused recognition and enforcement
where the arbitrators have failed to act fairly under the circumstances.
Examples of these include:

- The Naples Court of Appeal refused enforcement of an Austrian
award on the ground that one month’s notice given to the Italian
respondent to attend the hearing in Vienna was insufficient because
during that time the respondent’s area had been hit by a major
earthquake;™

29. United States: United States Court of Appeals, Second Circuit, 24 November 1992
(Iran Aircraft Industries and Iran Helicopter Support and Renewal Company v. Avco
Corporation) Yearbook Commercial Arbitration XVIII (1993) pp. 596-605 (US no.
143).

30. I tul;: Corte di Appello, Naples (Salerno Section), 18 May 1982 (Bauer & Grossmann
OHGo. Fratelli Cerrone Alfredo e Raffaele) Yearbook Commercial Arbitration X (1985)
pp. 461-462 (Italy no. 70).
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The English Court of Appeal upheld a decision refusing to enforce an
Indian award on the ground that the serious illness of one of the
parties, unsuccessfully raised by the party during the hearing when
seeking an adjournment, meant that it was unrealistic to expect him
to participate in the arbitration including to file a defence;”

The Hong Kong High Court refused enforcement of an award
holding that the China International Economic and Trade Arbitration
Commission (CIETAC) had not given the respondent an opportunity
to comment on the reports from the expert appointed by the arbitral
tribunal.”

Examples of unsuccessful objections founded on lack of due process
include:

31.

32.

92

The arbitrator refusing to reschedule a hearing for the convenience of
a witness for the party opposing enforcement;

The tribunal refusing to grant an adjournment and denying
additional discovery;

The tribunal refusing to grant further adjournments and to stay the
arbitration because of bankruptcy proceedings;

The tribunal ruling on presumptions and burden of proof;

The tribunal allegedly relying on new legal theories in the award that
were not previously argued;

The tribunal curtailing the cross-examination of a witness;

United Kingdom: Court of Appeal (Civil Division), 21 February 2006 and 8 March
2006 (Ajay Kanoria, et al. v. Tony Francis Guinness) Yearbook Commercial
Arbitration XXXI (2006) pp. 943-954 (UK no. 73).

Hong Kong: Supreme Court of Hong Kong, High Court, 15 January 1993 (Paklito
Investment Ltd. v. Klockner East Asia Ltd.) Yearbook Commercial Arbitration XIX
(1994) pp. 664-674 (Hong Kong no. 6).
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- The parties not attending hearings because they feared arrest in the
forum State; and

- Acompany representative being unable to attend the hearing because
he could not obtain a visa.

IV.3. GROUND 3: OUTSIDE OR BEYOND THE SCOPE OF THE ARBITRATION
AGREEMENT (Article V(1)(c))

“The award deals with a difference not contemplated by or not
falling within the terms of the submission to arbitration, or it
contains decisions on matters beyond the scope of the submission
to arbitration, provided that, if the decisions on matters submitted
to arbitration can be separated from those not so submitted, that
part of the award which contains decisions on matters submitted
to arbitration may be recognized and enforced.”

The grounds for refusal provided under Article V(1)(c) are that the
award:

- Deals with a difference or dispute not contemplated by, or not falling
within, the terms of the parties” submission to arbitration, or

- Contains decisions on matters beyond the scope of the parties’
submission to arbitration.

The grounds in Article V(1)(c) embody the principle that the arbitral
tribunal only has the jurisdiction to decide the issues that the parties have
agreed to submit to it for determination.

In determining what the parties have submitted to the arbitral
tribunal, regard must be had to the arbitration agreement and the claims
for relief submitted to the arbitral tribunal by the parties. The language
of the arbitration agreement that sets out what the parties have agreed to
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submit to the arbitral tribunal for determination is critically important;
issues must remain within that scope.

Model clauses published by arbitral institutions are typically drafted
to give the arbitral tribunal very broad jurisdiction to determine all
disputes arising out of or in connection with the parties’ substantive
agreement (usually a contract). Ripeness and similar issues are usually
a matter of admissibility (not jurisdiction) and therefore not reviewable
by courts. (See also Chapter II at III.1 on the competence-competence of
arbitrators and court review of arbitration agreements.)

The court has a discretion to grant partial enforcement of an award if
the award is only partly beyond the jurisdiction of the arbitral tribunal,
provided that the part falling within the jurisdiction of the arbitral
tribunal can be separated. This appears from the proviso at the end of
Article V(1)(c) (“provided that, if the decisions on matters submitted to
arbitration can be separated from those not so submitted, that part of the
award which contains matters submitted to arbitration may be
recognized and enforced”).

IV.4.  GROUND 4: IRREGULARITIES IN THE COMPOSITION OF THE ARBITRAL
TRIBUNAL OR THE ARBITRATION PROCEDURE (Article V(1)(d))

“The composition of the arbitral authority or the arbitral
procedure was not in accordance with the agreement of the
parties, or, failing such agreement, was not in accordance with the
law of the country where the arbitration took place.”

Article V(1)(d) has two types of potential violations, concerning:

- the composition of the arbitral tribunal;
- the arbitral procedure.
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IV.4.1. Composition of the Tribunal

The first option of Article V(1)(d) is applicable if a party is deprived of its
right to appoint an arbitrator or to have its case decided by an arbitral
tribunal whose composition reflects the parties” agreement.

Cases where one party refuses to appoint an arbitrator and the
arbitrator is then appointed by a court, or where arbitrators are
successfully challenged and replaced in accordance with the applicable
rules chosen by the parties and the applicable law, would not succeed
under this ground.

Article V(1)(d) provides that a court must first look to see:

If the parties have agreed on the composition of the arbitral tribunal;
If they have, what they have agreed must be determined;

Whether that agreement has been violated;

Only if there is no agreement between the parties on the composition
of the arbitral tribunal should the court apply the law of the country
where the arbitration took place to determine if it was not in
accordance with such law.

L e

For example, the parties might have designated an appointing institution
to appoint the chairman or arbitrator in the arbitration clause, but in fact
someone else appoints the arbitrator. A similar problem arises if the
arbitrator is to be chosen from a certain group of people, but then is
chosen from another group. In this case the court should, however,
examine carefully whether it is really necessary to refuse enforcement
because the party opposing recognition and enforcement of the award
was deprived of its rights, or whether, in essence, it got a fair arbitration
procedure with only a minor procedural deviation. This is an illustration
of the type of case in which the court can decide to grant enforcement if
the violation is de minimis (see this Chapter above at IIL.5).
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For example, in the China Nanhai case, the Hong Kong High Court
held that although the specific agreement of the parties as to the
composition of the tribunal had not been followed, the enforcing court
should exercise its discretion to enforce the award, as it considered the
violation involved to be comparatively trivial.”

The arbitration agreement may prescribe certain qualities for one or
more of the arbitrators, for example, that they shall be in command of
certain languages; be nationals of a particular country; be admitted to
practice law in a particular jurisdiction; hold an engineering degree, etc.
In these cases, the court should pay close attention to whether the fact
that the arbitrator is missing a prescribed quality is in fact a procedural
unfairness. For example, if the arbitration clause requires that the
arbitrator shall be a “commercial man”, or somebody with specific
industry experience, and instead a lawyer without that qualification is
appointed, it might be well justified to enforce the award
notwithstanding this.

Examples of unsuccessful objections under this first option of Article
V(1)(d) include:

- The Munich Court of Appeal denied the objection that the
composition of the arbitral tribunal was not in accordance with the
agreement of the parties. The arbitral body had been comprised of
one arbitrator rather than two or more arbitrators as agreed in the
arbitration clause. The court noted that the respondent was aware of

33. Hong Kong: Supreme Court of Hong Kong, High Court, 13 July 1994 (China Nanhai
Oil Joint Service Corporation Shenzhen Branch v. Gee Tai Holdings Co. Ltd.) Yearbook
Commercial Arbitration XX (1995) pp. 671-680 (Hong Kong no. 8).
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the composition of the arbitral tribunal but did not object during the
arbitration;*

- Inacasebefore the Spanish Supreme Court, the arbitration agreement
provided for arbitration of disputes at the Association
Cinématographique Professionnelle de Conciliation et d”Arbitrage (ACPCA)
in France. When the respondent in the arbitration failed to appoint an
arbitrator, the appointment was made by the president of the
International Federation of Film Producers Associations. The Court
denied the respondent’s objection that this appointment was in
violation of the parties” agreement, finding that it complied with the
relevant provisions in the ACPCA rules.”

Examples of successful objections under this first option of Article
V(1)(d) include:

- In 1978, the Florence Court of Appeal found that a two-arbitrator
arbitral tribunal with seat in London was in breach of the parties’
arbitration agreement, although it was in accordance with the law of
the country where the arbitration took place. The arbitration clause
had provided that three arbitrators should be appointed, but the two
party-appointed arbitrators did not appoint a third arbitrator as they
were in agreement as to the outcome of the case - English law at the
time permitted this;*

34. Germany: Oberlandesgericht, Munich, 15 March 2006 (Manufacturer v. Supplier, in
liquidation) Yearbook Commercial Arbitration XXXIV (2009) pp. 499-503 (Germany
no. 117).

35. Spain: Tribunal Supremo, Civil Chamber, 11 April 2000 (Union Générale de Cinéma,
SA v. X Y Z Desarrollos, SA) Yearbook XXXII (2007) pp. 525-531 (Spain no. 50).

36. Italy: Corte di Appello, Florence, 13 April 1978 (Rederi Aktiebolaget Sally v. srl
Termarea) Yearbook Commercial Arbitration IV (1979) pp. 294-296 (Italy no. 32).
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- The United States Court of Appeals for the Second Circuit refused to
recognize and enforce an award on the ground that the parties’
agreement as to the composition of the arbitral tribunal had been
breached, as the appointment procedure in the agreement had not
been followed. A court had appointed the chairman upon the
application of a party, rather than the two party-appointed arbitrators
being given time to attempt to agree upon the chairman, as provided
for under the relevant arbitration agreement.”

1V.4.2. Arbitral Procedure

The Convention does not intend to give the losing party a right to an
appeal on procedural decisions of the arbitral tribunal. This option of
Article V(1)(d) is not aimed at refusing to recognize or enforce an award
if the court called upon is of a different legal view than the arbitrators,
regarding, for example, whether or not to hear a witness, to allow re-
cross examination or how many written submissions they would like to
allow.

Rather, this second option of Article V(1)(d) is aimed at more
fundamental deviations from the agreed procedure, which include
situations in which the parties agreed to use the rules of one institution
but the arbitration is conducted under the rules of another, or even where
the parties have agreed that no institutional rules would apply.

Examples of unsuccessful objections under this second option of
Article V(1)(d) include:

37. United States: United States Court of Appeals, Second Circuit, 31 March 2005
(Encyclopaedia  Universalis S.A. v. Encyclopaedia Britannica, Inc.) Yearbook
Commercial Arbitration XXX (2005) pp. 1136-1143 (US no. 520).
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- The Bremen Court of Appeal dismissed the respondent’s argument
that the arbitral proceedings, which were held in Turkey, were not in
accordance with the Turkish Code of Civil Procedure because the
arbitral tribunal did not grant the respondent’s request for an oral
hearing and disregarded its offer of new evidence. The court held that
the arbitral tribunal acted in accordance with the Arbitration Rules of
the Istanbul Chamber of Commerce, to which the parties had
agreed;®

- Before the United States District Court in Northern Florida, the
respondent Devon (the claimant in the arbitration, which had been
held at the China Maritime Arbitration Commission (CMAC)) argued
that the arbitration had not been in accordance with the law of PR
China because the CMAC had rejected the other party’s counterclaim
but then permitted it to file a separate action that was subsequently
consolidated with Devon’s claim. The court dismissed this argument,
finding that Devon failed to show that the CMAC decision was
improper under Chinese law.”

Examples of successful objections under this second option of Article
V(1)(d) include:

- A Swiss court of appeal refused recognition and enforcement of a
German award, finding that the arbitration procedure had not been
in accordance with the agreement of the parties; the arbitration

38. Germany: Hanseatisches Oberlandesgericht, Bremen, 30 September 1999 (Claimant
v. Defendant) Yearbook Commercial Arbitration XXXI (2006) pp. 640-651 (Germany
no. 84).

39. United States: United States District Court, Northern District of Florida, Pensacola
Division, 29 March 2010 (Pactrans Air & Sea, Inc. v. China National Chartering Corp.,
et al.) Yearbook Commercial Arbitration XXXV (2010) pp. 526-527 (US no. 697).
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agreement provided for arbitration in Hamburg in which “all
disputes should be settled in one and the same arbitral proceedings”.
Instead, the arbitration took place in two stages: first a quality
arbitration by two experts and thereafter the arbitration proper by a
panel of three arbitrators;*

A Turkish court of appeals refused recognition and enforcement of a
Swiss award on the ground that the procedural law agreed upon by
the parties had not been applied;*

The Italian Supreme Court enforced a Stockholm award but not a
Beijing award made with respect to the same dispute. The Court held
that the Beijing award was contrary to the parties” agreement that
contemplated only one arbitration, either in Stockholm or in Beijing,
depending on which party commenced arbitration first.*

IV.5. GROUND 5: AWARD NOT BINDING, SET ASIDE OR SUSPENDED (Article

V(1)(e))

“The award has not yet become binding on the parties, or has
been set aside or suspended by a competent authority of the
country in which, or under the law of which, that award was
made.”

40.

41.

42.

100

Switzerland: Appellationsgericht, Basel-Stadt, 6 September 1968, (Corporation X AG,
buyer v. Firm Y, seller) Yearbook Commercial Arbitration I (1976) p. 200
(Switzerland no. 4).

Turkey: Court of Appeals, 15th Legal Division, 1 February 1996 (Osuuskunta
METEX Andelslag V.S. v. Tiirkiye Electrik Kurumu Genel Miidiirliigii General
Directorate, Ankara) Yearbook Commercial Arbitration XXII (1997) pp. 807-814
(Turkey no. 1).

Italy: Corte di Cassazione, 7 February 2001, no. 1732 (Tema Frugoli SpA, in
liquidation v. Hubei Space Quarry Industry Co. Ltd.) Yearbook Commercial
Arbitration XXXII (2007) pp. 390-396 (Italy no. 170).
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Article V(1)(e) provides for refusal of recognition and enforcement of an
award if the respondent proves that the award has either:

- Not yet become “binding” on the parties, or
- Has been set aside or suspended by a competent authority of the
country in which, or under the law of which, that award was made.

IV.5.1. Award Not Yet Binding

The word “binding” was used by the drafters of the New York
Convention in this context rather than the word “final” (which had been
used in an equivalent context in the 1927 Geneva Convention on the
Execution of Foreign Arbitral Awards).* The use of the word “binding”
was intended to make it clear that a party was entitled to apply for
recognition and enforcement of an award once it was issued by the
arbitral tribunal. This meant that this party did not need to obtain
exequatur or leave to do so from the court of the State in which, or under
the law of which, the award was made (known as a double exequatur), as
was required under the 1927 Geneva Convention.

The fact that no double exequatur is needed under the Convention is
universally recognized by courts and commentators.

Courts differ, however, as to how to determine the moment when an
award can be said to be “binding” within the meaning of Article V(1)(e).
Some courts consider that this momentis to be determined under the law
of the country where the award was made.* Other courts decide this

43. Convention on the Execution of Foreign Arbitral Awards, signed at Geneva on 26

September 1927.
44. See, e.g., France: Tribunal de Grande Instance, Strasbourg, 9 October 1970

(Animalfeeds International Corp. v. S.A.A. Becker & Cie) Yearbook Commercial
Arbitration II (1977) p. 244 (France no. 2).
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question independent of the law applicable to the award and hold that
foreign arbitral awards are binding on the parties when ordinary means
of recourse are not, or are no longer, available against them.® This means
that the award is no longer open to an appeal on the merits, either to an
appellate arbitral instance or to a court. In this context, courts sometimes
rely on the agreement of the parties. If the parties have chosen to
arbitrate under the rules of the International Chamber of Commerce, for
example, the ICC Rules of Arbitration provide at Article 28(6) that:
“Every Award shall be binding on the parties.”

IV.5.2. Award Set Aside or Suspended

(@) Award set aside
Depending on the jurisdiction, this procedure may also be called
“vacatur” or “annulment” procedure.

The courts having jurisdiction to set aside an award are only the
courts of the State where the award was made or is determined to have
been made, i.e., where the arbitration had its seat (see ChapterIatII1.1.1).
These courts are described as having “supervisory” or “primary”
jurisdiction over the award. In contrast, the courts before which an award
is sought to be recognized and enforced are described as having
“enforcement” or “secondary” jurisdiction over the award, limited to
determining the existence of Convention grounds for refusal of
recognition or enforcement.

In order for the objection that the award has been set aside to succeed,
in many countries the award must have been finally set aside by the
court having primary jurisdiction. An application to set aside the award

45. See, e.g., Switzerland: Tribunal Fédéral, First Civil Chamber, 9 December 2008
(Compagnie X SA v. Federation Y) Yearbook Commercial Arbitration XXXIV (2009)
pp- 810-816 (Switzerland no. 40).
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does not suffice. This prevents the losing party from being able to
postpone enforcement by commencing annulment proceedings.

The situation where an application to set aside or suspend the award
has been made is covered by Article VI, which provides that in this case
the enforcement court may adjourn the decision on the enforcement of
the award if it considers it proper. The application must have been made,
however, to the competent court referred to in Article V(1)(e), i.e., the
court of primary jurisdiction.

(if) Consequences of being set aside

Notwithstanding that an award has been set aside in the country in
which, or under the law of which, the award was made, a court in
another country may still grant recognition and enforcement outside the
New York Convention regime. France is the best-known example of a
jurisdiction that has declared an award enforceable notwithstanding the
fact that it had been set aside in the country of origin. France does so, not
on the basis of the New York Convention, but on the basis of French law,
by opting out of the New York Convention through Article VII(1), the
more-favourable-right provision. This provision allows courts to apply
an enforcement regime that is more favourable to enforcement than the
New York Convention, that is, that can lead to recognition and
enforcement when the Convention would not (see Chapter I at V.1).

(i)  Award “suspended”

Article V(1)(e) also provides that enforcement of an award can be refused
if the party against whom the award is invoked proves that the award
has been “suspended” by a court in the country where, or under the law
of which, the award was made. As seen above in this paragraph IV.5.2 at
(i), Article VI of the Convention provides that a court may adjourn its
decision on enforcement if the respondent has applied for suspension of
the award in the country of origin.
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The “suspension” of an award is not defined in the Convention.
Courts have generally construed this term to refer to suspension of the
enforceability of the award by a court (thus not by operation of the law,
for example pending an action to set aside) in the country of origin.

V.  GROUNDS FOR REFUSAL TO BE RAISED BY THE COURT
EX OFFICIO (ARTICLE V(2))

Article V(2) of the Convention provides:

“Recognition and enforcement of an arbitral award may also be
refused if the competent authority in the country where recognition
and enforcement is sought finds that:

(a) The subject matter of the difference is not capable of settlement by
arbitration under the law of that country; or

(b) The recognition or enforcement of the award would be contrary to
the public policy of that country.”

The grounds in Article V(2) protect the public interests of the State in
which enforcement is sought and, accordingly, the court can rely upon
them ex officio, following an application that has been made for
recognition and enforcement of an award. Typically, the party resisting
recognition and enforcement will also invoke these grounds when it
believes that they are relevant.

V.1.  GROUND 6: NOT ARBITRABLE (Article V(2)(a))
Insummary, the “not arbitrable” ground for refusal under Article V(2)(a)

is available where the dispute involves a subject matter reserved for the
courts.
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For example, clearly criminal cases are non-arbitrable; similarly, cases
reserved exclusively for the courts of a jurisdiction are non-arbitrable,
including;:

- divorce;

- custody of children;

- property settlements;

- wills;

- bankruptcy; and

- winding up of companies.

The modern trend is towards a smaller category of disputes being
reserved solely to the jurisdiction of courts, as the result of a number of
factors, including the trend toward containing costs, a greater openness
of many courts to accept that the parties” agreement to arbitrate should
be respected and the support of international arbitration by national
legislation. In this respect it should also be noted that “not arbitrable” has
a different meaning in an international as opposed to a domestic context
(see this Chapter below at V.2 for the distinction between international
and domestic public policy). (See also Chapter II at IV.6.1 on subject
matters “capable of settlement by arbitration”.)

Whether a subject matter of an arbitration is non-arbitrable is a
question to be determined under the law of the country where the
application for recognition and enforcement is being made. The non-
arbitrability should concern the material part of the claim and not merely
an incidental part.

Few cases of refusal of enforcement under Article V(2)(a) have been
reported. These include:

- A decision by the Belgian Supreme Court that refused enforcement
of an award on the ground that the subject matter concerning the
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termination of an exclusive distributorship agreement was not
capable of settlement by arbitration under Belgian law as the Belgian
courts were given exclusive jurisdiction under a specific law relating
to distributors;*

- A decision by the Federal Arbitrazh (Commercial) Court for the
Moscow District that found that a Slovak award was unenforceable
because it had been rendered after the Russian respondent had been
declared bankrupt by an arbitrazh court. Under the bankruptcy law of
the Russian Federation, arbitrazh courts have exclusive jurisdiction
over the determination of the amount and nature of a bankrupt’s
claims against a debtor. The court actually framed its decision under
Article V(2)(b) of the Convention as arbitrability may be considered
as belonging to public policy.”

V.2, GROUND 7: CONTRARY TO PUBLIC POLICY (Article V(2)(b))

Article V(2)(b) permits a court in which recognition or enforcement is
sought to refuse to do so if it would be “contrary to the public policy of
that country”.

However, Article V(2)(b) does not define what is meant by “public
policy”. Nor does it state whether domestic principles of public policy,
or public policy principles based on the international concept of public
policy, should apply to an application for recognition and enforcement
under the New York Convention. The international concept of public

46. Belgium: Cour de Cassation, First Chamber, 28 June 1979 (Audi-NSU Union AG v.
SA Adelin Petit & Cie) Yearbook Commercial Arbitration V (1980) pp. 257-259
(Belgium no. 2).

47. Russian Federation: Federal Arbitrazh (Commercial) Court, Moscow District, 1
November 2004 (AO Slovenska Konsolidachna, A.S. v. KB SR Yakimanka) Yearbook
Commercial Arbitration XXXIII (2008) pp. 654-657 (Russian Federation no. 15).
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policy is generally narrower than the domestic public policy concept. As
seen in this Chapter above at V.1, this distinction also applies to
arbitrability.

Most national courts have adopted the narrower standard of
international public policy, applying substantive norms from
international sources.

The recommendations of the International Law Association issued in
2002 (the “ILA Recommendations”) as to “Public Policy” are increasingly
being regarded as reflective of best international practice.*

Among the general recommendations of the ILA Recommendations
are that the finality of awards in “international commercial arbitration
should be respected save in exceptional circumstances” (Clause 1(a) of
the General Section) and that such exceptional circumstances “may in
particular be found to exist if recognition or enforcement of the
international arbitral award would be against international public policy”
(Clause 1(b) of the General Section).

Clause 1(d) of the ILA Recommendations states that the expression
“international public policy” is used in them to designate the body of
principles and rules recognized by a State, which, by their nature, may
bar the recognition or enforcement of an arbitral award rendered in the
context of international commercial arbitration when recognition or
enforcement of said award would entail their violation on account either
of the procedure pursuant to which it was rendered (procedural
international public policy) or of its contents (substantive international
public policy).

The ILA Recommendations state (per Clause 1(d)) that the
international public policy of any State includes:

48. Available at <www.ila-hq.org/download.cfm/docid/032880D5-46CE-4CB0-912
AOB91832E11AF>.
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(i) fundamental principles, pertaining tojustice or morality, that the State
wishes to protect even when it is not directly concerned;

(ii) rules designed to serve the essential political, social or economic
interests of the State, these being known as “lois de police” or “public
policy rules”; and

(iii) the duty of the State to respect its obligations towards other States or
international organizations.

V.2.1. Examples of Recognition and Enforcement

In a German case before the Court of Appeal of Celle, the seller sought
to enforce an award of the International Commercial Arbitration Court
of the Chamber of Commerce and Industry of the Russian Federation
(ICACQ).” The buyer contended that permitting enforcement would
violate public policy either because there were procedural irregularities
in the arbitration proceedings or because the arbitral award gave effect
to a disproportionately high contractual penalty. The court rejected the
buyer’s arguments holding:

“In the specific case of foreign arbitral awards, the departure in the
foreign arbitration from mandatory rules of domestic procedure is not
[automatically] a violation of public policy. Rather, there must be a
violation of international public policy. Hence, the recognition of
foreign arbitral awards is as a rule subject to a less strict regime than
[the recognition of] domestic arbitral decisions. The issue is not
whether a German judge would have reached a different result based
on mandatory German law. Rather, there is a violation of
international public policy only when the consequences of the

49. Germany: Oberlandesgericht, Celle, 6 October 2005 (Seller v. Buyer) Yearbook
Commercial Arbitration XXXII (2007) pp. 322-327 (Germany no. 99).

108 ICCA Guide to the NYC



REQUEST FOR THE RECOGNITION AND ENFORCEMENT OF AN ARBITRAL AWARD

application of foreign law in a concrete case is so at odds with
German provisions as to be unacceptable according to German
principles. This is not the case here.”

In the French case SNF v. Cytec, SNF contracted to purchase a chemical
compound from Cytec under two separate contracts.”” The second
provided for Cytec to be the exclusive supplier. The arbitral tribunal held
that the second contract violated EC Competition Law. It then rendered
an award in favour of Cytec. Before the Cour de Cassation, SNF argued in
effect that the Court should not permit enforcement of an award which
was based on an agreement in restraint of competition and hence was
contrary to EC law and public policy. The Court held that where (as in
this case) the matter in issue was international public policy, the courts
would only intervene to prevent enforcement in the case of a “flagrant,
effective and concrete” violation of international public policy.

That the legal reasoning underlying an award or the conduct of the
arbitral tribunal is in some way flawed does not breach public policy as
long as this flaw does not affect the fundamental conceptions of morality
and justice of the legal system where enforcement is sought, i.e., does not
violate international public policy. For example, the Hong Kong SAR
Court of Final Appeal held that the holding of an inspection in the
absence of the respondent was not a ground for refusing enforcement
because the respondent was informed that it had taken place and did not
ask for a re-inspection in the presence of its representatives.”'

50. France: Cour de Cassation, First Civil Chamber, 4 June 2008 (SNF sas v. Cytec
Industries BV) Yearbook Commercial Arbitration XXXIII (2008) pp. 489-494 (France
no. 47).

51. Hong Kong: Court of Final Appeal of the Hong Kong Special Administrative
Region, 9 February 1999 (Hebei Import and Export Corporation v. Polytek Engineering
Company Limited) Yearbook Commercial Arbitration XXIV (1999) pp. 652-677
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Other examples of recognition and enforcement notwithstanding an

alleged violation of public policy are:

52.

53.

54.

110

Lack of financial means: the Portuguese Supreme Court of Justice
rejected the argument that there was a violation of public policy
because the Portuguese respondent did not participate in the
arbitration in The Netherlands because of a lack of financial means;>
Lack of impartiality by arbitrators: courts hold that “appearance of
bias” is insufficient; there must have been “actual bias”, i.e., the
arbitrator must have acted in a partial manner;”

Lack of reasons in award: courts of countries where reasons in awards
are mandatory generally accept to enforce awards that contain no
reasons but have been made in countries where such awards are
valid.*

(Hong Kong no. 15).

Portugal: Supremo Tribunal de Justica, 9 October 2003 (A v. B. & Cia. Ltda., et al.)
Yearbook Commercial Arbitration XXXII (2007) pp. 474-479 (Portugal no. 1).
See, e.g., Germany: Oberlandesgericht, Stuttgart, 18 October 1999 and
Bundesgerichtshof, 1 February 2001 (Dutch Shipowner v. German Cattle and Meat
Dealer) Yearbook Commercial Arbitration XXIX (2004) pp. 700-714 (Germany no.
60);

United States: United States District Court, Southern District of New York, 27 June
2003 and United States Court of Appeals, Second Circuit, 3 August 2004 (Lucent
Technologies Inc., et al. v. Tatung Co.) Yearbook Commercial Arbitration XXX (2005)
pp. 747-761 (US no. 483).

See, e.g., Germany: Oberlandesgericht Diisseldorf, 15 December 2009 (Seller v.
German Buyer) Yearbook Commercial Arbitration XXXV (2010) pp. 386-388
(Germany no. 135).
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V.2.2. Examples of Refusal of Recognition and Enforcement

Examples of refusal of recognition and enforcement under Article V(2)(b)
are:

- The Court of Appeal of Bavaria refused recognition and enforcement
of a Russian award on the ground of public policy because the award
had been made after the parties had reached a settlement, which had
been concealed from the arbitrators;”

- The Federal Arbitrazh (Commercial) Court for the District of Tomsk,
in the Russian Federation, denied enforcement of an ICC award
rendered in France, finding that the loan agreements in respect of
which the award had been rendered were an illegal arrangement
between companies of the same group and that the dispute was
simulated.™

VI. CONCLUSION

This survey of the exclusive grounds for the refusal of a request for the
recognition and enforcement of an arbitral award and the principles
according to which these grounds should be interpreted reflects the pro-
enforcement nature of the Convention that is to be respected and applied
judiciously by the courts.

55. Germany: Bayerisches Oberstes Landesgericht, 20 November 2003 (Seller v. Buyer)
Yearbook Commercial Arbitration XXIX (2004) pp. 771-775 (Germany no. 71).

56. Russian Federation: Federal Arbitrazh (Commercial) Court, District of Tomsk, 7 July
2010 (Yukos Capital S.A.R.L. v. OAO Tomskneft VNK) Yearbook Commercial
Arbitration XXXV (2010) pp. 435-437 (Russian Federation no. 28).
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ANNEX 1
The 1958 New York Convention

The United Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, Done in New York, 10 June 1958

ARTICLEI

1. This Convention shall apply to the recognition and enforcement of
arbitral awards made in the territory of a State other than the State where
the recognition and enforcement of such awards are sought, and arising
out of differences between persons, whether physical or legal. It shall
also apply to arbitral awards not considered as domestic awards in the
State where their recognition and enforcement are sought.

2. The term “arbitral awards” shall include not only awards made by
arbitrators appointed for each case but also those made by permanent
arbitral bodies to which the parties have submitted.
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3. When signing, ratifying or acceding to this Convention, or notifying
extension under article X hereof, any State may on the basis of reciprocity
declare that it will apply the Convention to the recognition and
enforcement of awards made only in the territory of another Contracting
State. It may also declare that it will apply the Convention only to
differences arising out of legal relationships, whether contractual or not,
which are considered as commercial under the national law of the State
making such declaration.

ARTICLEII

1. Each Contracting State shall recognize an agreement in writing under
which the parties undertake to submit to arbitration all or any differences
which have arisen or which may arise between them in respect of a
defined legal relationship, whether contractual or not, concerning a
subject matter capable of settlement by arbitration.

2. The term “agreement in writing” shall include an arbitral clause in a
contract or an arbitration agreement, signed by the parties or contained
in an exchange of letters or telegrams.

3. The court of a Contracting State, when seized of an action in a matter
in respect of which the parties have made an agreement within the
meaning of this article, shall, at the request of one of the parties, refer the
parties to arbitration, unless it finds that the said agreement is null and
void, inoperative or incapable of being performed.

ARTICLE III

Each Contracting State shall recognize arbitral awards as binding and
enforce them in accordance with the rules of procedure of the territory
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where the award is relied upon, under the conditions laid down in the
following articles. There shall not be imposed substantially more onerous
conditions or higher fees or charges on the recognition or enforcement of
arbitral awards to which this Convention applies than are imposed on
the recognition or enforcement of domestic arbitral awards.

ARTICLE IV

1. To obtain the recognition and enforcement mentioned in the
preceding article, the party applying for recognition and enforcement
shall, at the time of the application, supply:

(a) The duly authenticated original award or a duly certified copy
thereof;

(b) The original agreement referred to in article I or a duly certified copy
thereof.

2. If the said award or agreement is not made in an official language of
the country in which the award is relied upon, the party applying for
recognition and enforcement of the award shall produce a translation of
these documents into such language. The translation shall be certified by
an official or sworn translator or by a diplomatic or consular agent.

ARTICLE V
1. Recognition and enforcement of the award may be refused, at the

request of the party against whom it is invoked, only if that party
furnishes to the competent authority proof that:
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(a) The parties to the agreement referred to in article Il were, under the
law applicable to them, under some incapacity, or the said agreement
is not valid under the law to which the parties have subjected it or,
failing any indication thereon, under the law of the country where the
award was made; or

(b) The party against whom the award is invoked was not given proper
notice of the appointment of the arbitrator or of the arbitration
proceedings or was otherwise unable to present his case; or

(c) The award deals with a difference not contemplated by or not falling
within the terms of the submission to arbitration, or it contains
decisions on matters beyond the scope of the submission to
arbitration, provided that, if the decisions on matters submitted to
arbitration can be separated from those not so submitted, that part of
the award which contains decisions on matters submitted to
arbitration may be recognized and enforced; or

(d) The composition of the arbitral authority or the arbitral procedure
was not in accordance with the agreement of the parties, or, failing
such agreement, was not in accordance with the law of the country
where the arbitration took place; or

(¢) The award has not yet become binding on the parties, or has been set
aside or suspended by a competent authority of the country in which,
or under the law of which, that award was made.

2. Recognition and enforcement of an arbitral award may also be
refused if the competent authority in the country where recognition and
enforcement is sought finds that:

(a) The subject matter of the difference is not capable of settlement by
arbitration under the law of that country; or

(b) Therecognition or enforcement of the award would be contrary to the
public policy of that country.
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ARTICLE VI

If an application for setting aside or suspension of the award has been
made to a competent authority referred to in article V(1)(e), the authority
before which the award is sought to be relied upon may, if it considers
it proper, adjourn the decision on the enforcement of the award and may
also, on the application of the party claiming enforcement of the award,
order the other party to give suitable security.

ARTICLE VI

1. The provisions of the present Convention shall not affect the validity
of multilateral or bilateral agreements concerning the recognition and
enforcement of arbitral awards entered into by the Contracting States,
nor deprive any interested party of any right he may have to avail
himself of an arbitral award in the manner and to the extent allowed by
the law or the treaties of the country where such award is sought to be
relied upon.

2. The Geneva Protocol on Arbitration Clauses of 1923 and the Geneva
Convention on the Execution of Foreign Arbitral Awards of 1927 shall
cease to have effect between Contracting States on their becoming bound
by this Convention.

ARTICLE VIII

1. This Convention shall be open until 31 December 1958 for signature
on behalf of any Member of the United Nations and also on behalf of any
other State which is or hereafter becomes a member of any specialized
agency of the United Nations, or which is or hereafter becomes a party
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to the Statute of the International Court of Justice, or any other State to
which an invitation has been addressed by the General Assembly of the
United Nations.

2. This Convention shall be ratified and the instrument of ratification
shall be deposited with the Secretary-General of the United Nations.

ARTICLE IX

1. This Convention shall be open for accession to all States referred to in
Art. VIIL

2. Accession shall be effected by the deposit of an instrument of
accession with the Secretary-General of the United Nations.

ARTICLE X

1. Any State may, at the time of signature, ratification or accession,
declare that this Convention shall extend to all or any of the territories for
the international relations of which it is responsible. Such a declaration
shall take effect when the Convention enters into force for the State
concerned.

2. At any time thereafter any such extension shall be made by
notification addressed to the Secretary-General of the United Nations
and shall take effect as from the ninetieth day after the day of receipt by
the Secretary-General of the United Nations of this notification, or as
from the date of entry into force of the Convention for the State
concerned, whichever is the later.

3. With respect to those territories to which this Convention is not
extended at the time of signature, ratification or accession, each State
concerned shall consider the possibility of taking the necessary steps in
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order to extend the application of this Convention to such territories,
subject, where necessary for constitutional reasons, to the consent of the
Governments of such territories.

ARTICLE XI

In the case of a federal or non-unitary State, the following provisions
shall apply:

(a) Withrespect to those articles of this Convention that come within the
legislative jurisdiction of the federal authority, the obligations of the
federal Government shall to this extent be the same as those of
Contracting States which are not federal States;

(b) Withrespect to those articles of this Convention that come within the
legislative jurisdiction of constituent states or provinces which are
not, under the constitutional system of the federation, bound to take
legislative action, the federal Government shall bring such articles
with a favourable recommendation to the notice of the appropriate
authorities of constituent states or provinces at the earliest possible
moment;

(c) A federal State Party to this Convention shall, at the request of any
other Contracting State transmitted through the Secretary-General of
the United Nations, supply a statement of the law and practice of the
federation and its constituent units in regard to any particular
provision of this Convention, showing the extent to which effect has
been given to that provision by legislative or other action.
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ARTICLE XII

1. This Convention shall come into force on the ninetieth day following
the date of deposit of the third instrument of ratification or accession.
2. For each State ratifying or acceding to this Convention after the
deposit of the third instrument of ratification or accession, this
Convention shall enter into force on the ninetieth day after deposit of
such State of its instrument of ratification or accession.

ARTICLE XIII

1. Any Contracting State may denounce this Convention by a written
notification to the Secretary-General of the United Nations. Denunciation
shall take effect one year after the date of receipt of the notification by the
Secretary-General.

2. Any State which has made a declaration or notification under Art. X
may, at any time thereafter, by notification to the Secretary-General of
the United Nations, declare that this Convention shall cease to extend to
the territory concerned one year after the date of the receipt of the
notification by the Secretary-General.

3. This Convention shall continue to be applicable to arbitral awards in
respect of which recognition and enforcement proceedings have been
instituted before the denunciation takes effect.

ARTICLE XIV
A Contracting State shall not be entitled to avail itself of the present

Convention against other Contracting States except to the extent that it
is itself bound to apply the Convention.
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ARTICLE XV

The Secretary-General of the United Nations shall notify the States
contemplated in Art. VIII of the following;:

(a) Signatures and ratifications in accordance with Art. VIII;

(b) Accessions in accordance with Art. IX;

(c) Declarations and notifications under Arts I, X and XJ;

(d) The date upon which this Convention enters into force in accordance
with Art. XII;

(e) Denunciations and notifications in accordance with Art. XIII.

ARTICLE XVI

1. This Convention, of which the Chinese, English, French, Russian and
Spanish texts shall be equally authentic, shall be deposited in the archives
of the United Nations.

2. TheSecretary-General of the United Nations shall transmit a certified
copy of this Convention to the states contemplated in Art. VIII.

For an updated list of Contracting States to the Convention, see the website of
the United Nations Treaty Collection at <http.//treaties.un.org>.
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1985 UNCITRAL
Model Law on International Commercial Arbitration,
with amendments as adopted in 2006

CHAPTER I. GENERAL PROVISIONS
Article 1. Scope of application’

(1) This Law applies to international commercial® arbitration, subject to
any agreement in force between this State and any other State or States.
(2) The provisions of this Law, except articles 8,9,17 H, 171,17 ], 35
and 36, apply only if the place of arbitration is in the territory of this
State.
(Article 1(2) has been amended by the Commission at its thirty-ninth
session, in 2006)
(3) An arbitration is international if:

1. Article headings are for reference purposes only and are not to be used for
purposes of interpretation.

2. The term “commercial” should be given a wide interpretation so as to cover
matters arising from all relationships of a commercial nature, whether contractual
or not. Relationships of a commercial nature include, but are not limited to, the
following transactions: any trade transaction for the supply or exchange of goods
or services; distribution agreement; commercial representation or agency;
factoring; leasing; construction of works; consulting; engineering; licensing;
investment; financing; banking; insurance; exploitation agreement or concession;
joint venture and other forms of industrial or business cooperation; carriage of
goods or passengers by air, sea, rail or road.
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(a) the parties to an arbitration agreement have, at the time of the
conclusion of that agreement, their places of business in different
States; or

(b) one of the following places is situated outside the State in which
the parties have their places of business:

(i) the place of arbitration if determined in, or pursuant to, the
arbitration agreement;

(ii) any place where a substantial part of the obligations of the
commercial relationship is to be performed or the place with which
the subject-matter of the dispute is most closely connected;

or

(c) the parties have expressly agreed that the subject matter of the
arbitration agreement relates to more than one country.

(4) For the purposes of paragraph (3) of this article:

(a) if a party has more than one place of business, the place of
business is that which has the closest relationship to the arbitration
agreement;

(b) if a party does not have a place of business, reference is to be made
to his habitual residence.

(5) This Law shall not affect any other law of this State by virtue of which

certain disputes may not be submitted to arbitration or may be submitted
to arbitration only according to provisions other than those of this Law.

ICCA Guide to the NYC 123



ANNEX I

Article 2. Definitions and rules of interpretation
For the purposes of this Law:

(@) “arbitration” means any arbitration whether or not administered
by a permanent arbitral institution;

(b) “arbitral tribunal” means a sole arbitrator or a panel of arbitrators;
(c) “court” means a body or organ of the judicial system of a State;
(d) where a provision of this Law, except article 28, leaves the parties
free to determine a certain issue, such freedom includes the right of
the parties to authorize a third party, including an institution, to
make that determination;

(e) where a provision of this Law refers to the fact that the parties
have agreed or that they may agree or in any other way refers to an
agreement of the parties, such agreement includes any arbitration
rules referred to in that agreement;

(f) where a provision of this Law, other than in articles 25(a) and
32(2)(a), refers to a claim, it also applies to a counter-claim, and where
it refers to a defence, it also applies to a defence to such counter-
claim.

Article 2 A. International origin and general principles
(As adopted by the Commission at its thirty-ninth session, in 2006)

(1) In the interpretation of this Law, regard is to be had to its
international origin and to the need to promote uniformity in its
application and the observance of good faith.

(2) Questions concerning matters governed by this Law which are not
expressly settled in it are to be settled in conformity with the general
principles on which this Law is based.
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Article 3. Receipt of written communications
(1) Unless otherwise agreed by the parties:

(2) any written communication is deemed to have been received if it
is delivered to the addressee personally or if it is delivered at his
place of business, habitual residence or mailing address; if none of
these can be found after making a reasonable inquiry, a written
communication is deemed to have been received if it is sent to the
addressee’s last-known place of business, habitual residence or
mailing address by registered letter or any other means which
provides a record of the attempt to deliver it;

(b) the communication is deemed to have been received on the day it
is so delivered.

(2) The provisions of this article do not apply to communications in court
proceedings.

Article 4. Waiver of right to object

A party who knows that any provision of this Law from which the
parties may derogate or any requirement under the arbitration
agreement has not been complied with and yet proceeds with the
arbitration without stating his objection to such non-compliance without
undue delay or, if a time-limit is provided therefor, within such period
of time, shall be deemed to have waived his right to object.

Article 5. Extent of court intervention

In matters governed by this Law, no court shall intervene except where
so provided in this Law.
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Article 6. Court or other authority for certain functions of arbitration
assistance and supervision

The functions referred to in articles 11(3), 11(4), 13(3), 14, 16(3) and 34(2)
shall be performed by ... [Each State enacting this model law specifies the
court, courts or, where referred to therein, other authority competent to
perform these functions.]

CHAPTER II. ARBITRATION AGREEMENT
Option 1

Article 7. Definition and form of arbitration agreement
(As adopted by the Commission at its thirty-ninth session, in 2006)

(1) “ Arbitration agreement” is an agreement by the parties to submit to
arbitration all or certain disputes which have arisen or which may arise
between them in respect of a defined legal relationship, whether
contractual or not. An arbitration agreement may be in the form of an
arbitration clause in a contract or in the form of a separate agreement.
(2) The arbitration agreement shall be in writing.

(3) An arbitration agreement is in writing if its content is recorded in any
form, whether or not the arbitration agreement or contract has been
concluded orally, by conduct, or by other means.

(4) The requirement that an arbitration agreement be in writing is met by
an electronic communication if the information contained therein is
accessible so as to be useable for subsequent reference; “electronic
communication” means any communication that the parties make by
means of data messages; “data message” means information generated,
sent, received or stored by electronic, magnetic, optical or similar means,
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including, butnot limited to, electronic data interchange (EDI), electronic
mail, telegram, telex or telecopy.

(5) Furthermore, an arbitration agreement is in writing if it is contained
in an exchange of statements of claim and defence in which the existence
of an agreement is alleged by one party and not denied by the other.
(6) The reference in a contract to any document containing an arbitration
clause constitutes an arbitration agreement in writing, provided that the
reference is such as to make that clause part of the contract.

Option I1

Article 7. Definition of arbitration agreement
(As adopted by the Commission at its thirty-ninth session, in 2006)

“Arbitration agreement” is an agreement by the parties to submit to
arbitration all or certain disputes which have arisen or which may arise
between them in respect of a defined legal relationship, whether
contractual or not.

Article 8. Arbitration agreement and substantive claim before court

(1) A court before which an action is brought in a matter which is the
subject of an arbitration agreement shall, if a party so requests not later
than when submitting his first statement on the substance of the dispute,
refer the parties to arbitration unless it finds that the agreement is null
and void, inoperative or incapable of being performed.

(2) Where an action referred to in paragraph (1) of this article has been
brought, arbitral proceedings may nevertheless be commenced or
continued, and an award may be made, while the issue is pending before
the court.
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Article 9. Arbitration agreement and interim measures by court

It is not incompatible with an arbitration agreement for a party to
request, before or during arbitral proceedings, from a court an interim
measure of protection and for a court to grant such measure.

CHAPTER III. COMPOSITION OF ARBITRAL TRIBUNAL
Article 10. Number of arbitrators

(1) The parties are free to determine the number of arbitrators.
(2) Failing such determination, the number of arbitrators shall be three.

Article 11. Appointment of arbitrators

(1) No person shall be precluded by reason of his nationality from acting
as an arbitrator, unless otherwise agreed by the parties.

(2) The parties are free to agree on a procedure of appointing the
arbitrator or arbitrators, subject to the provisions of paragraphs (4) and
(5) of this article.

(3) Failing such agreement,

(2) in an arbitration with three arbitrators, each party shall appoint
one arbitrator, and the two arbitrators thus appointed shall appoint
the third arbitrator; if a party fails to appoint the arbitrator within
thirty days of receipt of a request to do so from the other party, or if
the two arbitrators fail to agree on the third arbitrator within thirty
days of their appointment, the appointment shall be made, upon
request of a party, by the court or other authority specified in
article 6;
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(b) in an arbitration with a sole arbitrator, if the parties are unable to
agree on the arbitrator, he shall be appointed, upon request of a party,
by the court or other authority specified in article 6.

(4) Where, under an appointment procedure agreed upon by the parties,

(2) a party fails to act as required under such procedure, or

(b) the parties, or two arbitrators, are unable to reach an agreement
expected of them under such procedure, or

(c) a third party, including an institution, fails to perform any
function entrusted to it under such procedure, any party may request
the court or other authority specified in article 6 to take the necessary
measure, unless the agreement on the appointment procedure
provides other means for securing the appointment.

(5) A decision on a matter entrusted by paragraph (3) or (4) of this article
to the court or other authority specified in article 6 shall be subject to no
appeal. The court or other authority, in appointing an arbitrator, shall
have due regard to any qualifications required of the arbitrator by the
agreement of the parties and to such considerations as are likely to secure
the appointment of an independent and impartial arbitrator and, in the
case of a sole or third arbitrator, shall take into account as well the
advisability of appointing an arbitrator of a nationality other than those
of the parties.

Article 12. Grounds for challenge
(1) When a person is approached in connection with his possible
appointment as an arbitrator, he shall disclose any circumstances likely

to give rise to justifiable doubts as to his impartiality or independence.
An arbitrator, from the time of his appointment and throughout the

ICCA Guide to the NYC 129



ANNEX I

arbitral proceedings, shall without delay disclose any such circumstances
to the parties unless they have already been informed of them by him.
(2) An arbitrator may be challenged only if circumstances exist that give
rise to justifiable doubts as to his impartiality or independence, or if he
does not possess qualifications agreed to by the parties. A party may
challenge an arbitrator appointed by him, or in whose appointment he
has participated, only for reasons of which he becomes aware after the
appointment has been made.

Article 13. Challenge procedure

(1) The parties are free to agree on a procedure for challenging an
arbitrator, subject to the provisions of paragraph (3) of this article.

(2) Failing such agreement, a party who intends to challenge an arbitrator
shall, within fifteen days after becoming aware of the constitution of the
arbitral tribunal or after becoming aware of any circumstance referred to
in article 12(2), send a written statement of the reasons for the challenge
to the arbitral tribunal. Unless the challenged arbitrator withdraws from
his office or the other party agrees to the challenge, the arbitral tribunal
shall decide on the challenge.

(3) If a challenge under any procedure agreed upon by the parties or
under the procedure of paragraph (2) of this article is not successful, the
challenging party may request, within thirty days after having received
notice of the decision rejecting the challenge, the court or other authority
specified in article 6 to decide on the challenge, which decision shall be
subject to no appeal; while such a request is pending, the arbitral
tribunal, including the challenged arbitrator, may continue the arbitral
proceedings and make an award.
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Article 14. Failure or impossibility to act

(1) If an arbitrator becomes de jure or de facto unable to perform his
functions or for other reasons fails to act without undue delay, his
mandate terminates if he withdraws from his office or if the parties agree
on the termination. Otherwise, if a controversy remains concerning any
of these grounds, any party may request the court or other authority
specified in article 6 to decide on the termination of the mandate, which
decision shall be subject to no appeal.

(2) If, under this article or article 13(2), an arbitrator withdraws from his
office or a party agrees to the termination of the mandate of an arbitrator,
this does not imply acceptance of the validity of any ground referred to
in this article or article 12(2).

Article 15. Appointment of substitute arbitrator

Where the mandate of an arbitrator terminates under article 13 or 14 or
because of his withdrawal from office for any other reason or because of
the revocation of his mandate by agreement of the parties or in any other
case of termination of his mandate, a substitute arbitrator shall be
appointed according to the rules that were applicable to the appointment
of the arbitrator being replaced.

CHAPTER IV. JURISDICTION OF ARBITRAL TRIBUNAL
Article 16. Competence of arbitral tribunal to rule on its jurisdiction
(1) The arbitral tribunal may rule on its own jurisdiction, including any

objections with respect to the existence or validity of the arbitration
agreement. For that purpose, an arbitration clause which forms part of
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a contract shall be treated as an agreement independent of the other
terms of the contract. A decision by the arbitral tribunal that the contract
is null and void shall not entail ipso jure the invalidity of the arbitration
clause.

(2) A plea that the arbitral tribunal does not have jurisdiction shall be
raised not later than the submission of the statement of defence. A party
is not precluded from raising such a plea by the fact that he has
appointed, or participated in the appointment of, an arbitrator. A plea
that the arbitral tribunal is exceeding the scope of its authority shall be
raised as soon as the matter alleged to be beyond the scope of its
authority is raised during the arbitral proceedings. The arbitral tribunal
may, in either case, admit a later plea if it considers the delay justified.
(3) The arbitral tribunal may rule on a plea referred to in paragraph (2)
of this article either as a preliminary question or in an award on the
merits. If the arbitral tribunal rules as a preliminary question that it has
jurisdiction, any party may request, within thirty days after having
received notice of that ruling, the court specified in article 6 to decide the
matter, which decision shall be subject to no appeal; while such a request
is pending, the arbitral tribunal may continue the arbitral proceedings
and make an award.
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CHAPTER IV A. INTERIM MEASURES
AND PRELIMINARY ORDERS

(As adopted by the Commission at its thirty-ninth session, in 2006)
Section 1. Interim measures
Article 17. Power of arbitral tribunal to order interim measures

(1) Unless otherwise agreed by the parties, the arbitral tribunal may, at
the request of a party, grant interim measures.

(2) An interim measure is any temporary measure, whether in the form
of an award or in another form, by which, at any time prior to the
issuance of the award by which the dispute is finally decided, the arbitral
tribunal orders a party to:

(2) Maintain or restore the status quo pending determination of the
dispute;

(b) Take action that would prevent, or refrain from taking action that
is likely to cause, current or imminent harm or prejudice to the
arbitral process itself;

(c) Provide a means of preserving assets out of which a subsequent
award may be satisfied; or

(d) Preserve evidence that may be relevant and material to the
resolution of the dispute.

Article 17 A. Conditions for granting interim measures

(1) The party requesting an interim measure under article 17(2)(a), (b)
and (c) shall satisfy the arbitral tribunal that:
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(2) Harm not adequately reparable by an award of damages is likely
to result if the measure is not ordered, and such harm substantially
outweighs the harm that is likely to result to the party against whom
the measure is directed if the measure is granted; and

(b) There is a reasonable possibility that the requesting party will
succeed on the merits of the claim. The determination on this
possibility shall not affect the discretion of the arbitral tribunal in
making any subsequent determination.

(2) Withregard to arequest for an interim measure under article 17(2)(d),
the requirements in paragraphs (1)(2) and (b) of this article shall apply
only to the extent the arbitral tribunal considers appropriate.

Section 2. Preliminary orders

Article 17 B. Applications for preliminary orders
and conditions for granting preliminary orders

(1) Unless otherwise agreed by the parties, a party may, without notice
to any other party, make a request for an interim measure together with
an application for a preliminary order directing a party not to frustrate
the purpose of the interim measure requested.

(2) The arbitral tribunal may grant a preliminary order provided it
considers that prior disclosure of the request for the interim measure to
the party against whom it is directed risks frustrating the purpose of the
measure.

(3) The conditions defined under article 17A apply to any preliminary
order, provided that the harm to be assessed under article 17A(1)(a), is
the harm likely to result from the order being granted or not.
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Article 17 C. Specific regime for preliminary orders

(1) Immediately after the arbitral tribunal has made a determination in
respect of an application for a preliminary order, the arbitral tribunal
shall give notice to all parties of the request for the interim measure, the
application for the preliminary order, the preliminary order, if any, and
all other communications, including by indicating the content of any oral
communication, between any party and the arbitral tribunal in relation
thereto.

(2) Atthe same time, the arbitral tribunal shall give an opportunity to any
party against whom a preliminary order is directed to present its case at
the earliest practicable time.

(3) The arbitral tribunal shall decide promptly on any objection to the
preliminary order.

(4) A preliminary order shall expire after twenty days from the date on
which it was issued by the arbitral tribunal. However, the arbitral
tribunal may issue an interim measure adopting or modifying the
preliminary order, after the party against whom the preliminary order is
directed has been given notice and an opportunity to present its case.
(5) A preliminary order shall be binding on the parties but shall not be
subject to enforcement by a court. Such a preliminary order does not
constitute an award.

Section 3. Provisions applicable to interim measures and preliminary orders
Article 17 D. Modification, suspension, termination
The arbitral tribunal may modify, suspend or terminate an interim
measure or a preliminary order it has granted, upon application of any

party or, in exceptional circumstances and upon prior notice to the
parties, on the arbitral tribunal’s own initiative.
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Article 17 E. Provision of security

(1) The arbitral tribunal may require the party requesting an interim
measure to provide appropriate security in connection with the measure.
(2) The arbitral tribunal shall require the party applying for a preliminary
order to provide security in connection with the order unless the arbitral
tribunal considers it inappropriate or unnecessary to do so.

Article 17 F. Disclosure

(1) The arbitral tribunal may require any party promptly to disclose any
material change in the circumstances on the basis of which the measure
was requested or granted.

(2) The party applying for a preliminary order shall disclose to the
arbitral tribunal all circumstances that are likely to be relevant to the
arbitral tribunal’s determination whether to grant or maintain the order,
and such obligation shall continue until the party against whom the
order has been requested has had an opportunity to present its case.
Thereafter, paragraph (1) of this article shall apply.

Article 17 G. Costs and damages

The party requesting an interim measure or applying for a preliminary
order shall be liable for any costs and damages caused by the measure or
the order to any party if the arbitral tribunal later determines that, in the
circumstances, the measure or the order should not have been granted.
The arbitral tribunal may award such costs and damages at any point
during the proceedings.
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Section 4. Recognition and enforcement of interim measures
Article 17 H. Recognition and enforcement

(1) An interim measure issued by an arbitral tribunal shall be recognized
as binding and, unless otherwise provided by the arbitral tribunal,
enforced upon application to the competent court, irrespective of the
country in which it was issued, subject to the provisions of article 17 I.
(2) The party who is seeking or has obtained recognition or enforcement
of an interim measure shall promptly inform the court of any
termination, suspension or modification of that interim measure.

(3) The court of the State where recognition or enforcement is sought
may, if it considers it proper, order the requesting party to provide
appropriate security if the arbitral tribunal has not already made a
determination with respect to security or where such a decision is
necessary to protect the rights of third parties.

Article 17 I. Grounds for refusing recognition or enforcement’

(1) Recognition or enforcement of an interim measure may be refused
only:

(a) At the request of the party against whom it is invoked if the court
is satisfied that:

3. The conditions set forth in article 17 I are intended to limit the number of
circumstances in which the court may refuse to enforce an interim measure. It
would not be contrary to the level of harmonization sought to be achieved by these
model provisions if a State were to adopt fewer circumstances in which
enforcement may be refused.
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(i) Such refusal is warranted on the grounds set forth in article
36(1)(a)(i), (i), (iii) or (iv); or

(i) The arbitral tribunal’s decision with respect to the provision of
security in connection with the interim measure issued by the arbitral
tribunal has not been complied with; or

(iii) The interim measure has been terminated or suspended by the
arbitral tribunal or, where so empowered, by the court of the State in
which the arbitration takes place or under the law of which that
interim measure was granted; or

() If the court finds that:

(i) The interim measure is incompatible with the powers conferred
upon the court unless the court decides to reformulate the interim
measure to the extent necessary to adapt it to its own powers and
procedures for the purposes of enforcing that interim measure and
without modifying its substance; or

(if) Any of the grounds set forth in article 36(1)(b)(i) or (ii), apply to
the recognition and enforcement of the interim measure.

(2) Any determination made by the court on any ground in paragraph (1)
of this article shall be effective only for the purposes of the application to
recognize and enforce the interim measure. The court where recognition

or

enforcement is sought shall not, in making that determination,

undertake a review of the substance of the interim measure.
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Section 5. Court-ordered interim measures
Article 17 ]. Court-ordered interim measures

A court shall have the same power of issuing an interim measure in
relation to arbitration proceedings, irrespective of whether their place is
in the territory of this State, as it has in relation to proceedings in courts.
The court shall exercise such power in accordance with its own
procedures in consideration of the specific features of international
arbitration.

CHAPTER V. CONDUCT OF ARBITRAL PROCEEDINGS
Article 18. Equal treatment of parties

The parties shall be treated with equality and each party shall be given
a full opportunity of presenting his case.

Article 19. Determination of rules of procedure

(1) Subject to the provisions of this Law, the parties are free to agree on
the procedure to be followed by the arbitral tribunal in conducting the
proceedings.

(2) Failing such agreement, the arbitral tribunal may, subject to the
provisions of this Law, conduct the arbitration in such manner as it
considers appropriate. The power conferred upon the arbitral tribunal
includes the power to determine the admissibility, relevance, materiality
and weight of any evidence.
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Article 20. Place of arbitration

(1) The parties are free to agree on the place of arbitration. Failing such
agreement, the place of arbitration shall be determined by the arbitral
tribunal having regard to the circumstances of the case, including the
convenience of the parties.

(2) Notwithstanding the provisions of paragraph (1) of this article, the
arbitral tribunal may, unless otherwise agreed by the parties, meet atany
place it considers appropriate for consultation among its members, for
hearing witnesses, experts or the parties, or for inspection of goods, other
property or documents.

Article 21. Commencement of arbitral proceedings

Unless otherwise agreed by the parties, the arbitral proceedings in
respect of a particular dispute commence on the date on which a request
for that dispute to be referred to arbitration is received by the
respondent.

Article 22. Language

(1) The parties are free to agree on the language or languages to be used
in the arbitral proceedings. Failing such agreement, the arbitral tribunal
shall determine the language or languages to be used in the proceedings.
This agreement or determination, unless otherwise specified therein,
shall apply to any written statement by a party, any hearing and any
award, decision or other communication by the arbitral tribunal.

(2) The arbitral tribunal may order that any documentary evidence shall
be accompanied by a translation into the language or languages agreed
upon by the parties or determined by the arbitral tribunal.
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Article 23. Statements of claim and defence

(1) Within the period of time agreed by the parties or determined by the
arbitral tribunal, the claimant shall state the facts supporting his claim,
the points at issue and the relief or remedy sought, and the respondent
shall state his defence in respect of these particulars, unless the parties
have otherwise agreed as to the required elements of such statements.
The parties may submit with their statements all documents they
consider to be relevant or may add a reference to the documents or other
evidence they will submit.

(2) Unless otherwise agreed by the parties, either party may amend or
supplement his claim or defence during the course of the arbitral
proceedings, unless the arbitral tribunal considers it inappropriate to
allow such amendment having regard to the delay in making it.

Article 24. Hearings and written proceedings

(1) Subject to any contrary agreement by the parties, the arbitral tribunal
shall decide whether to hold oral hearings for the presentation of
evidence or for oral argument, or whether the proceedings shall be
conducted on the basis of documents and other materials. However,
unless the parties have agreed that no hearings shall be held, the arbitral
tribunal shall hold such hearings at an appropriate stage of the
proceedings, if so requested by a party.

(2) The parties shall be given sufficient advance notice of any hearing and
of any meeting of the arbitral tribunal for the purposes of inspection of
goods, other property or documents.

(3) All statements, documents or other information supplied to the
arbitral tribunal by one party shall be communicated to the other party.
Also any expert report or evidentiary document on which the arbitral
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tribunal may rely in making its decision shall be communicated to the
parties.

Article 25. Default of a party

Unless otherwise agreed by the parties, if, without showing sufficient
cause,

(a) the claimant fails to communicate his statement of claim in
accordance with article 23(1), the arbitral tribunal shall terminate the
proceedings;

(b) the respondent fails to communicate his statement of defence in
accordance with article 23(1), the arbitral tribunal shall continue the
proceedings without treating such failure in itself as an admission of
the claimant’s allegations;

(c) any party fails to appear at a hearing or to produce documentary
evidence, the arbitral tribunal may continue the proceedings and
make the award on the evidence before it.

Article 26. Expert appointed by arbitral tribunal
(1) Unless otherwise agreed by the parties, the arbitral tribunal
(2) may appoint one or more experts to report to it on specific issues
to be determined by the arbitral tribunal;
(b) may require a party to give the expert any relevant information or
to produce, or to provide access to, any relevant documents, goods or

other property for his inspection.

(2) Unless otherwise agreed by the parties, if a party so requests or if the
arbitral tribunal considers it necessary, the expert shall, after delivery of
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his written or oral report, participate in a hearing where the parties have
the opportunity to put questions to him and to present expert witnesses
in order to testify on the points at issue.

Article 27. Court assistance in taking evidence

The arbitral tribunal or a party with the approval of the arbitral tribunal
may request from a competent court of this State assistance in taking
evidence. The court may execute the request within its competence and
according to its rules on taking evidence.

CHAPTER VI. MAKING OF AWARD
AND TERMINATION OF PROCEEDINGS

Article 28. Rules applicable to substance of dispute

(1) The arbitral tribunal shall decide the dispute in accordance with such
rules of law as are chosen by the parties as applicable to the substance of
the dispute. Any designation of the law or legal system of a given State
shall be construed, unless otherwise expressed, as directly referring to
the substantive law of that State and not to its conflict of laws rules.

(2) Failing any designation by the parties, the arbitral tribunal shall apply
the law determined by the conflict of laws rules which it considers
applicable.

(3) The arbitral tribunal shall decide ex aequo et bono or as amiable
compositeur only if the parties have expressly authorized it to do so.

(4) In all cases, the arbitral tribunal shall decide in accordance with the
terms of the contract and shall take into account the usages of the trade
applicable to the transaction.
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Article 29. Decision-making by panel of arbitrators

In arbitral proceedings with more than one arbitrator, any decision of the
arbitral tribunal shall be made, unless otherwise agreed by the parties, by
a majority of all its members. However, questions of procedure may be
decided by a presiding arbitrator, if so authorized by the parties or all
members of the arbitral tribunal.

Article 30. Settlement

(1) If, during arbitral proceedings, the parties settle the dispute, the
arbitral tribunal shall terminate the proceedings and, if requested by the
parties and not objected to by the arbitral tribunal, record the settlement
in the form of an arbitral award on agreed terms.

(2) An award on agreed terms shall be made in accordance with the
provisions of article 31 and shall state that it is an award. Such an award
has the same status and effect as any other award on the merits of the
case.

Article 31. Form and contents of award

(1) The award shall be made in writing and shall be signed by the
arbitrator or arbitrators. In arbitral proceedings with more than one
arbitrator, the signatures of the majority of all members of the arbitral
tribunal shall suffice, provided that the reason for any omitted signature
is stated.

(2) The award shall state the reasons upon which it is based, unless the
parties have agreed that no reasons are to be given or the award is an
award on agreed terms under article 30.
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(3) The award shall state its date and the place of arbitration as
determined in accordance with article 20(1). The award shall be deemed
to have been made at that place.

(4) After the award is made, a copy signed by the arbitrators in
accordance with paragraph (1) of this article shall be delivered to each

party.
Article 32. Termination of proceedings

(1) The arbitral proceedings are terminated by the final award or by an
order of the arbitral tribunal in accordance with paragraph (2) of this
article.

(2) The arbitral tribunal shall issue an order for the termination of the
arbitral proceedings when:

(a) the claimant withdraws his claim, unless the respondent objects
thereto and the arbitral tribunal recognizes a legitimate interest on his
part in obtaining a final settlement of the dispute;

(b) the parties agree on the termination of the proceedings;

(c) the arbitral tribunal finds that the continuation of the proceedings
has for any other reason become unnecessary or impossible.

(3) The mandate of the arbitral tribunal terminates with the termination
of the arbitral proceedings, subject to the provisions of articles 33 and
34(4).

Article 33. Correction and interpretation of award; additional award

(1) Within thirty days of receipt of the award, unless another period of
time has been agreed upon by the parties:
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(a) a party, with notice to the other party, may request the arbitral
tribunal to correct in the award any errors in computation, any clerical
or typographical errors or any errors of similar nature;

(b) if so agreed by the parties, a party, with notice to the other party,
may request the arbitral tribunal to give an interpretation of a specific
point or part of the award.

If the arbitral tribunal considers the request to be justified, it shall make
the correction or give the interpretation within thirty days of receipt of
the request. The interpretation shall form part of the award.

(2) The arbitral tribunal may correct any error of the type referred to in
paragraph (1)(a) of this article on its own initiative within thirty days of
the date of the award.

(3) Unless otherwise agreed by the parties, a party, with notice to the
other party, may request, within thirty days of receipt of the award, the
arbitral tribunal to make an additional award as to claims presented in
the arbitral proceedings but omitted from the award. If the arbitral
tribunal considers the request to be justified, it shall make the additional
award within sixty days.

(4) The arbitral tribunal may extend, if necessary, the period of time
within which it shall make a correction, interpretation or an additional
award under paragraph (1) or (3) of this article.

(5) The provisions of article 31 shall apply to a correction or interpretation
of the award or to an additional award.
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CHAPTER VII. RECOURSE AGAINST AWARD

Article 34. Application for setting aside
as exclusive recourse against arbitral award

(1) Recourse to a court against an arbitral award may be made only by an
application for setting aside in accordance with paragraphs (2) and (3) of
this article.

(2) An arbitral award may be set aside by the court specified in article 6
only if:

(a) the party making the application furnishes proof that:

(i) a party to the arbitration agreement referred to in article 7 was
under some incapacity; or the said agreement is not valid under the
law to which the parties have subjected it or, failing any indication
thereon, under the law of this State; or

(ii) the party making the application was not given proper notice of
the appointment of an arbitrator or of the arbitral proceedings or was
otherwise unable to present his case; or

(iii) the award deals with a dispute not contemplated by or not falling
within the terms of the submission to arbitration, or contains decisions
on matters beyond the scope of the submission to arbitration,
provided that, if the decisions on matters submitted to arbitration can
be separated from those not so submitted, only that part of the award
which contains decisions on matters not submitted to arbitration may
be set aside; or

(iv) the composition of the arbitral tribunal or the arbitral procedure
was not in accordance with the agreement of the parties, unless such
agreement was in conflict with a provision of this Law from which the
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parties cannot derogate, or, failing such agreement, was not in
accordance with this Law; or

(b) the court finds that:

(i) the subject-matter of the dispute is not capable of settlement by
arbitration under the law of this State; or
(ii) the award is in conflict with the public policy of this State.

(3) An application for setting aside may not be made after three months
have elapsed from the date on which the party making that application
had received the award or, if a request had been made under article 33,
from the date on which that request had been disposed of by the arbitral
tribunal.

(4) The court, when asked to set aside an award, may, where appropriate
and so requested by a party, suspend the setting aside proceedings for a
period of time determined by it in order to give the arbitral tribunal an
opportunity to resume the arbitral proceedings or to take such other
action as in the arbitral tribunal’s opinion will eliminate the grounds for
setting aside.

CHAPTER VIII. RECOGNITION
AND ENFORCEMENT OF AWARDS
Article 35. Recognition and enforcement
(1) An arbitral award, irrespective of the country in which it was made,
shall be recognized as binding and, upon application in writing to the

competent court, shall be enforced subject to the provisions of this article
and of article 36.
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(2) The party relying on an award or applying for its enforcement shall
supply the original award or a copy thereof. If the award is not made in
an official language of this State, the court may request the party to
supply a translation thereof into such language.*

(Article 35(2) has been amended by the Commission at its thirty-ninth session,
in 2006)

Article 36. Grounds for refusing recognition or enforcement

(1) Recognition or enforcement of an arbitral award, irrespective of the
country in which it was made, may be refused only:

() at the request of the party against whom it is invoked, if that party
furnishes to the competent court where recognition or enforcement is
sought proof that:

(i) a party to the arbitration agreement referred to in article 7 was
under some incapacity; or the said agreement is not valid under the
law to which the parties have subjected it or, failing any indication
thereon, under the law of the country where the award was made; or
(ii) the party against whom the award is invoked was not given
proper notice of the appointment of an arbitrator or of the arbitral
proceedings or was otherwise unable to present his case; or

(iii) the award deals with a dispute not contemplated by or not falling
within the terms of the submission to arbitration, or it contains
decisions on matters beyond the scope of the submission to
arbitration, provided that, if the decisions on matters submitted to

4. The conditions set forth in this paragraph are intended to set maximum standards.
It would, thus, not be contrary to the harmonization to be achieved by the model
law if a State retained even less onerous conditions.
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arbitration can be separated from those not so submitted, that part of
the award which contains decisions on matters submitted to
arbitration may be recognized and enforced; or

(iv) the composition of the arbitral tribunal or the arbitral procedure
was not in accordance with the agreement of the parties or, failing
such agreement, was not in accordance with the law of the country
where the arbitration took place; or

(v) the award has not yet become binding on the parties or has been
set aside or suspended by a court of the country in which, or under
the law of which, that award was made; or

(b) if the court finds that:

(i) the subject-matter of the dispute is not capable of settlement by
arbitration under the law of this State; or

(ii) the recognition or enforcement of the award would be contrary to
the public policy of this State.

(2) If an application for setting aside or suspension of an award has been
made to a court referred to in paragraph (1)(a)(v) of this article, the court
where recognition or enforcement is sought may, if it considers it proper,
adjourn its decision and may also, on the application of the party
claiming recognition or enforcement of the award, order the other party
to provide appropriate security.

For further information see the UNCITRAL website at <www.uncitral.org> or
contact the UNCITRAL Secretariat, Vienna International Centre, P.O. Box 500,
1400 Vienna, Austria

Telephone: (+43-1) 26060-4060 Telefax: (+43-1) 26060-5813

Internet: <www.uncitral.org>; E-mail: uncitral@uncitral.org
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The UNCITRAL Recommendation 2006

Recommendation Regarding the Interpretation of Article 11, Paragraph 2, and
Article VII, Paragraph 1, of the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards, Done in New York, 10 June 1958, Adopted by the
United Nations Commission on International Trade Law on 7 July 2006.

The United Nations Commission on International Trade Law,

Recalling General Assembly resolution 2205 (XXI) of 17 December 1966,
which established the United Nations Commission on International Trade
Law with the object of promoting the progressive harmonization and
unification of the law of international trade by, inter alia, promoting ways
and means of ensuring a uniform interpretation and application of
international conventions and uniform laws in the field of the law of
international trade,

Conscious of the fact that the different legal, social and economic
systems of the world, together with different levels of development, are
represented in the Commission,

Recalling successive resolutions of the General Assembly reaffirming
the mandate of the Commission as the core legal body within the United
Nations system in the field of international trade law to coordinate legal
activities in this field,

Convinced that the wide adoption of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, done in New
York on 10 June 1958, has been a significant achievement in the
promotion of the rule of law, particularly in the field of international
trade,

Recalling that the Conference of Plenipotentiaries which prepared and
opened the Convention for signature adopted a resolution, which states,
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inter alia, that the Conference “considers that greater uniformity of
national laws on arbitration would further the effectiveness of arbitration
in the settlement of private law disputes”,

Bearing in mind differing interpretations of the form requirements
under the Convention that result in part from differences of expression
as between the five equally authentic texts of the Convention,

Taking into account article VII, paragraph 1, of the Convention, a
purpose of which is to enable the enforcement of foreign arbitral awards
to the greatest extent, in particular by recognizing the right of any
interested party to avail itself of law or treaties of the country where the
award is sought to be relied upon, including where such law or treaties
offer a regime more favourable than the Convention,

Considering the wide use of electronic commerce,

Taking into account international legal instruments, such as the 1985
UNCITRAL Model Law on International Commercial Arbitration, as
subsequently revised, particularly with respect to article 7, the
UNCITRAL Model Law on Electronic Commerce, the UNCITRAL Model
Law on Electronic Signatures and the United Nations Convention on the
Use of Electronic Communications in International Contracts,

Taking into account also enactments of domestic legislation, as well as
case law, more favourable than the Convention in respect of form
requirement governing arbitration agreements, arbitration proceedings
and the enforcement of arbitral awards,

Considering that, in interpreting the Convention, regard is to be had to
the need to promote recognition and enforcement of arbitral awards,

1. Recommends that article II, paragraph 2, of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, done in New
York, 10 June 1958, be applied recognizing that the circumstances
described therein are not exhaustive;
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2. Recommends also that article VII, paragraph 1, of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, done in New
York, 10 June 1958, should be applied to allow any interested party to
avail itself of rights it may have, under the law or treaties of the country
where an arbitration agreement is sought to be relied upon, to seek
recognition of the validity of such an arbitration agreement.

For further information see the UNCITRAL website at <www.uncitral.org> or
contact the UNCITRAL Secretariat, Vienna International Centre, P.O. Box 500,
1400 Vienna, Austria

Telephone: (+43-1) 26060-4060 Telefax: (+43-1) 26060-5813

Internet: <www.uncitral.org>; E-mail: uncitral@uncitral.org
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Online Sources

Case law on the New York Convention can be searched online on the
ICCA website:

<www.arbitration-icca.org>

The website is free. It contains a list of the over 1,666 court decisions
applying the Convention that have been published since 1976 in the
leading publication in this field, ICCA’s Yearbook Commercial Arbitration.
Decisions are indexed by Article of the Convention and by topic. The
decisions themselves are published in the volumes of the Yearbook and are
also available by subscription in the KluwerArbitration database at
<www.kluwerarbitration.com>. All materials in this database are fully
searchable through a variety of search tools.

Case law on the Convention can also be searched online on the New York
Convention website of the University of Miami, USA:

<www.newyorkconvention.org>

The website is free. It also contains a list of the Convention decisions
published in the Yearbook since 1976, indexed by Article and topic, as well
as

¢ the authentic texts of the New York Convention;

* translations of the Convention in several languages;
* acommentary by Professor Albert Jan van den Berg;
* alist of Contracting States.
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