ORGANIZERS/PON VI TO CHUC

VIETNAM INTERNATIONAL ARBITRATION CENTRE

Ki YEU HOI THAO

CONFERENCE PROCEEDINGS

HO CHI MINH CITY INTERNATIONAL
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide

HOI THAO TRONG TAI XAY DUNG QUOC TE
THANH PHO HO CHIi MINH 2024

Hop dong xay dung va Trong tai quoc té:
Khi cac truyén thong phap luat cé su xung dét

Ho Chi Minh City, April 25-26, 2024
H6 Chi Minh, ngay 25-26 thang 4 nam 2024



/‘\

[ ]
AN
0 0

HICACe

HO CHI MINH CITY INTERNATIONAL
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide

HOI THAO TRONG TAI XAY DUNG QUOC TE
THANH PHO HO CHIi MINH 2024

Hgp déng xay dung va Trong tai qudc té:
Khi cac truyén théng phap luat cé su xung dot

PLATINUM SPONSOR/ NHA TAI TRG BACH KIM

CCi

GOLD SPONSOR/ NHA TAI TRG VANG

Y
v . .
Xecuracy ACTUS M| 2. Brds&srd CMS

s HKOA 25 ¥ Secretariat

SILVER SPONSOR/ NHA TAI TRG BAC

RAJAH &TANN

A R e oo LNT o

s
Lovalll KO &PARTNERS i




I ORGANIZERS

1. SCLVN

SCLVN is a socio-professional organization, voluntarily established by
Vietnamese citizens and organizations operating in the field of construction
law.

Purpose: support each other to improve knowledge and qualifications,
information exchange on construction law, contribute to create the stable and
sustainable environment for construction activities in Vietnam and the
country’s socio-economic development.

SCLVN is operating under the administrative management of the Ministry of
Home Affairs, the sector management of the Ministry of Construction and
other related Ministries and government agencies on the activities of the
Society in accordance with laws and regulations.

Organizational members: Vietnamese organizations established in
accordance with Vietnamese law, operating in the field of construction and
construction law.

2. VIAC

Vietnam International Arbitration Center (in Vietnamese: Trung tam Trong tai
Qudc té Viét Nam, abbreviation: VIAC) was established under Decision No.
204/TTg dated 22 April 1993 of the Prime Minister of the Socialist Republic of
Vietnam on basis of the merger of the Foreign Trade Arbitration Council
(established in 1963) and the Maritime Arbitration Council (established in
1964). The Arbitral Awards rendered by Arbitral Tribunals at VIAC are final and
enforceable within Vietnam and in over 170 countries and territories that are
State members of the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (The New York Convention 1958).

As the leading Vietnamese arbitration & mediation institution with
international credibility and, VIAC has administered thousands of domestic
and international disputes in various fields of commerce, such as sale of
goodes, logistics, insurance, construction, finance and banking, joint venture
projects, energy, infrastructure, etc. with involvement of businesses coming
from almost all provinces in Vietnam. VIAC is also the only arbitration
institution in Vietnam known to handle international disputes with
participation of disputing parties from many countries and territories that are
important trade and investment partners of Vietnam. Throughout three
decades of its operation, VIAC has been spreading its wing as a reputable
international mediation and arbitration institution in Vietnam, gaining trust
and becoming the destination for both domestic and international business
communities.
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3. FACULTY OF INTERNATIONAL LAW- HCM ULAW

The University of Law in Ho Chi Minh City (HCM ULAW) is a prominent public
university in Vietnam that specializes in training legal professionals at both the
undergraduate and postgraduate levels. In addition to providing high-quality
personnel, the university is also a hub for scientific research in legal science,
making significant contributions to the country's construction, development,
and integration into the global community. Furthermore, HCM ULAW is a
modern, multidisciplinary institution that actively engages in resolving
significant scientific challenges, particularly in the field of legal science. With
a broad range of international partnerships, it serves as a reliable cornerstone
for relationships with other educational institutions throughout Vietnam.

Faculty of International Law is a Faculty of specialized training in International
Law serving human resources of society in the context of international
economic integration. Faculty of International Law has 3 departments:
Department of International Public Law; Department of International Justice
- Comparative Law and Department of International Trade.

1996
UNIVERSITY OF LAW
HO CHI MINH CITY

INTERNATIONAL LAW FACULTY



I SPEAKERS

M
Key Speaker Moderator Speaker Speaker
Christopher Seppala Assoc. Prof., Dr. Prof.Douglas Jones Datuk Sundra Rajoo

Tran Viet Dzung

Moderator/ Speaker Speaker Speaker Speaker
Vu Anh Duong Gloria Lim Jehad Abdulrazzaq Kazim Tejus Chauhan

-
Speaker Moderator Speaker Speaker
Steve Kim Trinh Nguyen Nguyen Cong Phu Akshay Kishore

‘AL

Speaker Speaker Moderator Speaker
Pardeep Singh Khosa Andrew Heng Vu Thi Thinh Prof. Do Van Dai

T
Eﬂl—_"
Speaker Speaker Speaker Moderator

Assoc. Prof. Antoine Logeay Kelvin Aw Ngo Thanh Tung
Nguyen Minh Hang

(S

Speaker Speaker Moderator/ Speaker Speaker
Charis Tan Assoc. Prof. Nguyen Manh Dzung Do Khoi Nguyen
Duong Anh Son




I SPEAKERS

Speaker Speaker Moderator Speaker
Pao Nhu Ngoc Linh Joel Quek Hung Le Samuel Widdowson

Speaker Speaker Moderator Speaker
Zheng Bao Qiang Le Quang Tam Peter Scott Caldwell Sezgin Ozbilgin
Speaker Speaker Speaker Moderator
Amit Garg Prateek Jain Lynda Lim Nguyen Thi Lan Huong
Speaker Speaker Speaker Speaker
Dr.Le Nguyen Gia Thien Sanghoon Han Duong Hoang Amanda Lees
m
Moderator Speaker Speaker Speaker
Dr. Nguyen Thi Hoa Kim Rosenberg Janice Cheng Dr. Nguyen Thi

Thu Trang



rcanon HICACe

SIDE EVENT

MORNING

09:30-11:30 YSIAC Vietnam - Arbitrator Selection And Challenge In Construction
Arbitration

Venue: Burgundy — Level M2- Novotel Centre Hotel — 167 Hai Ba Trung Street,
District 3, HCMC

e AFTERNOON

14:00-17:00 ASEAN Construction And ADR Roundtable,
Session Hosted By L2 I-CON International (Malaysia)
In Conjunction And In Support Of HICAC2024.
Venue: Executive Room — Rex Hotel — 141 Nguyen Hue Boulevard, District 1, HCMC

19:00-22:00 Welcome Reception For Speakers, Sponsors, And Invited Guests

(Invitation Only)
Venue: iISTEAKS — 99 Nguyen Hue Boulevard, District 1, HCMC

GENERAL SESSION (BALLROOM) 08:00-12:00

e 08:00-08:30 ~—~ Opening speeches
e 8:30-10:00 — Panell

Confidentiality and Transparency in International Construction Arbitration:
Views from regional institutions

Speaker Speaker
Gloria Lim @ Jehad Abdulrazzaq Kazim
Chief Executive Officer at Singapore - ' Executive Director at Dubai International

Moderator/ Speaker

g Vu Anh Duong

Permanent Vice President
7 cum Secretary General of

Vietnam International
Arbitration Centre (VIAC)

International Arbitration Centre Arbitration Centre

Speaker Speaker

Tejus Chauhan = 2] Steve Kim
Director, South Asia, Arbitration & ADR h Secretary General

ICC International Court of Arbitration “ at KCAB INTERNATIONAL

e 10:00-10:20 Break
e 10:20 - 11:30 Panel 2

Conflicts of civil law & common law in construction contracts:
Stories from international arbitrators

Moderator
WL ] Assoc. Prof., Dr.
w Tran Viet Dzung

Vice Rector of
Ho Chi Minh City University
of Law

Speaker
Prof.Douglas Jones
Independent International Arbitrator

Speaker
Datuk Sundra Rajoo

President of the Asian Institute of Alternative
Dispute Resolution (AIADR)

e 11:30 - 12:00 — Keynote speech

Key Speaker
Christopher Seppala

International Arbitrator

® 711:30 - 12:00 —
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Singapore International Arbitration Centre — ol

Where The World /\rbitrates

Confidentiality and Transparency in International Construction Arbitration: Views from Regional
Institutions

Presentation by Gloria Lim, CEO, Singapore International Arbitration Centre

Gloria Lim
CEO, SIAC

General Session | Panel Discussion 1 -1



2019 International Arbitration Survey

Confidentiality and Privacy was one of the top three most frequently chosen
characteristics of arbitration which led parties in the construction industry to favour
arbitration over court processes:

Avoiding legal systems/national courts [ REREGEGEGEEEEED
Ability to select arbitrators

Confidentiality and privacy [ RRERERGEG
Avoiding local political pressure/intimidation
Enforceability of award |ENEGG_G_—_—_——
Ability to select technical (non-legal) arbitrators
speed NN
Ability to appoint party experts
Neutrality |
Flexibility
Best alternative available [
Finality
Lack of diversity in national courts | NN
Cost

other [l

0% 20% 40% 60% 80% 100%

Source: 2019 Queen Mary University of London and Pinsent Masons International Arbitration Survey: Driving Efficiency in International Construction Disputes

SUM IN DISPUTE USERS FROM OVER 100
IN (2022) JURISDICTIONS OVER THE LAST 5
YEARS
o USD5.61 billion 208
Total Sumin Dispute  (5Gp7.53 billion) Domesi Ceses
Average Sum in Dispute (gggsgég m::::gz)
Highest Sum in USD627.38 million ey
Dispute (SGD841.86 million) tases
(for a single administered
case)
CATEGORIES OF TRENDS IN
DISPUTES (2022) CONSTRUCTION
CASES (2022)
csnspucqon/ 2, Total: 41 Cases
47
et
o
(include Aviation, Banking, Energy,
Insurance/ Reinsurance, |P/|T sectors) W General M Contractor Claims B Owner Claims Defects
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SIAC RULES
SINC

About Us v Services Arbitration v Arbitrators v

Administered Arbitration
SIAC Rules

Expedited Procedure
Emergency Arbitration
Investment Arbitration

Practice Notes

Resources v Events and Courses v

SIAC Rules 2016

SIAC Investment Rules 2017

UNCITRAL Rules 2013

SIAC SGX-DC Rules

SIAC-SGX-DT Arbitration Rules

YSIAC v

Q

Arbitration Rules of the
Singapore Interational Arbitration Centre

SIAC Rules

Consultation Draft

20
2

Ad Hoc Appointment Services SIAC Rules (Previous Editions)

SIAC Rules

Authentication / Certification UNCITRAL Rules (Previous

Editions)
Fundholding

Current Fee Schedule

Fee Calculator

Model Clauses ” 7th Edition

Importance of Choice of Institutional Rules and

Choice of Seat

The Singapore Courts Approach: CZT v CZU [2023]
SGHC(1) 11

* The Singapore Legislative Approach: International
Arbitration Act 1994

* SIAC Rules 2016:
* Procedural Transparency
* Publication of case details and awards

General Session | Panel Discussion 1 -1



Confidentiality and Transparency

Achieving the right balance with the purpose of ensuring a
fair, expeditious and economical arbitration outcome
aligned with user expectations

Confidentiality Transparency

General Session | Panel Discussion 1 -1

THANK YOU

@3 WWW.Siac.org.sg

corpcomms@siac.org.sg

@ 28 Maxwell Road #03-01
Maxwell Chambers Suites
Singapore 069120




Confidentiality and Transparency in
International Construction Arbitration:
Perspective from DIAC

Jehad Kazim
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Dubai International Arbitration Centre

Established in 1994 under the name of the
Commercial Conciliation and Arbitration Centre as an
initiative of the Dubai Chamber of Commerce and
Industry.

In 2004, the centre was renamed Dubai International |
Arbitration Centre in accordance with Decree no. 10

of 2004 issued by H.H. Sheikh Mohammed bin Rashid
Al Maktoum.
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CACs

Vision Strategic Priorities

'"To be the ultimate global destination for Reinforce Dubai's position as a

H : 1 reliable global hub for
d ISDUte resolution alternative dispute resolution

Mission Advance DIAC's position as a
leading international arbitration

t
"To provide unmatched ADR services by embracing e

excellence as a standard, integrity as a Advocate robustly for the use of

alternative dispute resolution

compass, and equity as a principle"

Achieve organisational excellence
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340 AEDT+B 44%
Newcases  Totalamount . Of cases were
reglstered in dispute international in 2018 2019 2020 2021 2022
: Nnature Number of New Cases

Registered
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Essential Features of Arbitration

Privacy

» Confining the hearings to arbitrators,
parties and their representatives,
witnesses and additional individuals
such as arbitral institution staff.

» The proceedings are held discreetly and
unwanted third parties are not included
in the arbitration proceedings.

HO CHI MINH CITY INTERNATIONAL
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide

Confidentiality

Requirement for participants in arbitration,
such as arbitrators, parties, their
representatives, and witnesses, to refrain
from revealing or sharing information
pertaining to the proceedings, documents,
or the award, unless expressly permitted
by the involved parties or mandated by
law.
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Where does Confidentiality come from?

No consistent method, and some even challenge the existence of an implied

duty of confidentiality

National laws

Seats
Institutional rules

VVVY V

Confidentiality agreement: Parties can implement the obligation to

confidentiality by expressly providing in their arbitration agreement for the

nature and extent of confidentiality.

HO CHI MINH CITY INTERNATIONAL

CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide
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CACs

Confidentiality position in UAE

DIFC Arbitration Law

Article 14 of the DIFC Arbitration Law No. (1) of 2008 states that unless the
parties have agreed otherwise 'all information relating to the arbitral
proceedings shall be kept confidential, except where disclosure is
required by an order of the DIFC Court’.
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Federal Arbitration Laws

Article 33.1 of the Federal Decree Law No. 15 of 2023 states that arbitration
proceedings and hearings shall be confidential, unless otherwise agreed by
the parties.

Article 48 of the Federal Law No. 6 of 2018 provides that arbitrators’ awards
are confidential and cannot be published in whole or in part except with the
written consent of the parties. Publication of judicial rulings dealing with an
arbitral award shall not constitute a breach of this rule.
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DIAC Arbitration Rules

Unless all parties expressly agree in writing to the contrary, or the law of the seat of the
arbitration requires otherwise, the parties and the members of the Tribunal shall, as a
general principle, keep confidential:

> All awards and orders in the arbitration

» All materials created for the purpose of the arbitration

» All other documents produced by another party in the arbitration not otherwise in the
public domain

Except where disclosure is required from a party by legal duty, to protect or pursue a legal

right, or to enforce or challenge an award in legal proceedings commenced and pursued in

good faith before a state court or other judicial authority.
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Confidentiality in DIAC Arbitration Rules

Article (28) provides that experts appointed by the tribunal are required to sign
an appropriate confidentiality undertaking.

Article (39) states that the deliberations of the Tribunal and any other internal
communication between the members of the Tribunal are confidential to its
members at all times.
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Transparency

Confidentiality and Transparency

» Contradictory qualities
» Isthere an equilibrium?

Disclosure and Transparency
Disclosure involves sharing significant information and serves as a powerful tool to attain

transparency, demonstrating a commitment to integrity and ethical conduct, thereby
fostering trust among stakeholders.
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DIAC Arbitration Rules

Impartiality, Independence and Availability

By accepting an appointment as an arbitrator, the arbitrator undertakes a continuing
duty to disclose to the Centre, other members of the tribunal and parties any
circumstances which might be of such nature as to call into question or give rise to
reasonable doubts as to the arbitrator's impartiality, independence and/or availability.

Third Party Funding

A party who has entered into a third-party funding arrangement must promptly disclose
that fact to all other parties and the Centre, together with details of the identity of the
funder, and whether or not the funder has committed to an adverse costs liability.
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Corporate Governance

Transparency and corporate governance are essential aspects of arbitral institutions for ensuring
fairness, impartiality, and trustworthiness in the resolution of disputes. DIAC made several
improvements to enhance its corporate governance structure.

Independence Structure and Accountability Code of Ethics
Decree 34 of 2021 Modernized its corporate Actively exploring the
established DIAC as an governance framework, development of a code of ethics
independent entity separate  including board, advisory to set clear guidelines for
from Dubai Chambers. committee and arbitration arbitrators, conciliators and
Endowed with legal court in line with international mediators to maintain trust in
personality, financial and best practices. the arbitral process and
administrative autonomy. promote accountability.
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Transparency Initiatives

Feedback Mechanisms

Obtained feedback from parties and stakeholders to identify areas for improvement to
meet the evolving needs and expectations of stakeholders through discussions, regular
meetings, feedback sessions and social media monitoring.

DIAC Stakeholder Study

Conducted first study in response to a growing need for a comprehensive analysis of
DIAC and encourage feedback from stakeholders. Key findings of the study included
enhancing communication channels and ensuring transparency of case management
and administrative processes and decisions.
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Arbitration Court Decisions

The Court can now provide reasons for decisions upholding a challenge to an arbitrator’'s
continued appointment. This aims to enhance transparency and provides greater clarity
into the decision-making process of the Court.

Case management

> Information about case management team

» e-case management: a system that will provide parties, arbitral tribunals, counsel and the
secretariat with centralized access to case-related documents, procedural orders,
schedules, and decisions. All relevant information will be readily available to all parties

involved to enhance transparency of the process.
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Annual Report

DIAC issued its inaugural report in 2022. The report

. = Annual
aims to promote transparency by providing data on Report
DIAC's strategy, case statistics, parties nationalities, 2022

sectors, initiatives and activities all of which contribute
to a better understanding of DIAC's arbitration process
and increase confidence in its fairness and
effectiveness.

HO CHI MINH CITY INTERNATIONAL HOI THAO TRONG TAI XAY DUNG quoc TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024

Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quoc t&:
When Legal Traditions Collide Khi céc truyén théng phap Luat cé su xung dot

General Session | Panel Discussion 1 -2



CAC

.

Enhanced Communication Channels with Stakeholders

m Social media O: Call Center

> Facilitates direct engagement between > Dedicated call center to provide direct and
DIAC and stakeholders, including the accessible channel for parties to inquire
general public. about the arbitral process, procedures, and

» We closely monitor messages and status of cases. Relevant parties can easily
address questions, comments, and reach DIAC and receive information.
feedback, to enhance transparency.

> Powerful tool to build trust with > Also serves as a feedback mechanism for
stakeholders and foster a more open parties to provide input or raise concerns
and accessible arbitral institution. about their experience with DIAC.
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Publication of Awards

» Can substantially enhance openness in arbitration.

» |Is it mandatory for every arbitral institution?

» Usually depends on the rules and policies of the particular institution, as well as the
preferences of the involved parties, as they should have a say to object or redact

sensitive information before awards are made public.

» Anonymization or the use of pseudonyms can help protect the identities of parties
and maintain confidentiality where necessary.
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When Legal Traditions Collide
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HICAC

Confidentiality and Transparency
in arbitration:

Rules and practices by the ICC
International Court of

Arbitration

Leading Dispute Resolution Worldwide

Ho Chi Minh City, 25 April 2024

IcC | ((
Dispute Resolution

Services

"

UssS

claim amount
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HICAC

number of cases

1

years of experience as a
leading arbitral institution
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Confidentiality and Transparency

according to the ICC Rules and Practices

1. Note on the Conduct of the Arbitration 5. ICC scrutiny process

2. Predictable costs 6. Fees reduction

3. Constitution of arbitral tribunals 7. Communication of reasons for the Court’s decisions
4. Confidentiality in the conduct of the arbitration 8. Other initiatives

]

O 1 NDER HE 2 k5 o RN ... intended to provide parties and AT with

N ote on the practical guidance concerning the conduct of
arbitrations under the 2021 ICC Rules of

CO n d u Ct Of t h e Arbitration (“Rules”) as well as the practices of

Arbitrati on the ICC Court and applicable procedural
timeline thereto.

Direct link:

* Note to Parties and Arbitral Tribunals on the Conduct of the
Arbitration under the ICC Rules of Arbitration (download)

General Session | Panel Discussion 1 -3
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4 Amountin dispute US$ costsats
£ Procodure [ @ ornary | O expedtiea
P red | Cta b | e ICC cost calculator allows parties to

Advance on costs (without arbitrator expenses)

c o St S © Average fees multiplied by number of arbitrators $547,134

* Administrative expenses $96,557

predict the advance costs

 Total $643,691

Direct Link:

®  Costs calculator (link)

Nomination and appointment

* Parties have the autonomy to nominate a sole or three arbitrators

as agreed
03 ICC does not maintain a list of arbitrators.

Constitution of ICC National Committees may nominate names to the Secretariat, if

arbitral tribunals required

General Session | Panel Discussion 1 -3
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Constitution of
arbitral tribunals

Direct Link:
® ICC Arbitral Tribunals (link)

b. Public access to arbitrators in ICC administered cases:

i) the names of the arbitrators, (ii) their nationality, (iii) their role within

an arbitral tribunal, (iv) the method of their appoin t, and (v)

whether the arbitration is pending or closed.

The arbitration reference number and the names of the parties and of
their counsel will not be published.

(First Name, Last Noms...) Hationality Appeintment Method Role Stots

s o Lost Cnocao or e Va. v Chooss or bnter Vo Chaase o Entor Vo Chooss or Entar Vo v

(R - |

03

Constitution of
arbitral tribunals

According to the Note, Parties may request the Secretariat's assistance in the

nomination or appointment of arbitrators.

An example of this is the list-method appointment procedure, which, upon
agreement between the parties, may involve consultation between the parties

and the Secretariat which enhances transparency.

B - Assistance by the Secretariat with the Nomination or Appointment of Arbitrators

37. Parties nominating a sole arbitrator or a presiding arbitrator for confirmation by the Secretary
General or the Court, and co-arbitrators nominating a presiding arbitrator, may jointly seek the
Secretariat’'s assistance by requesting that the Secretariat either propose names of possible
candidates or provide non-confidential inf ion on pr i rbif . Upon joint
request of the parties, the Secretariat may also contact prospective arbitrators in order to check
their experience, availability and possible conflicts of interests.

38. The parties may agree that the Court’s appointment of a sole arbitrator or a presiding arbitrator
will occur in consultation between the parties and the Secretariat. In particular, the parties may
agree that any such appointment will occur following a list procedure, whereby the Secretariat
will establish a list of candidates and submit it to the parties (for example by allowing the parties
to strike a limited number of candidates and rank the others by order of preference) before
proceeding with the appointment.
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The Note on AT - Statement of Acceptance, Availability, Impartiality and

Independence:
03

“In assessing whether a disclosure should be made, an arbitrator or prospective
CO nstitution Of arbitrator should consider relationships with non-parties having interest in the
H H outcome of the arbitration, such as third-party funders as well as relationships with
arbitral tribunals

other members of the arbitral tribunal, as well as experts or witnesses in the case.”

Article 22 (3) of the ICC Rules:

“Upon the request of any party, the arbitral tribunal may make orders
concerning the confidentiality of the arbitration proceedings or of any
other matters in connection with the arbitration and may take measures

04 for protecting trade secrets and confidential information.”

Confidentiality

in the conduct of the
a rbitr atl on “The work of the Court is of a confidential nature which must be respected

Appendix | — Article 8 of the ICC Rules:

by everyone who participates in that work in whatever capacity...”
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Parties are informed when:
* ICC Court Secretariat is in receipt of draft award from the

AT for scrutiny, and

* The scrutiny process is complete, and the award is

approved for release to the Parties
Level 3:

05 ICC Court

ICC scrutiny process
. . Level 2:
a One_Of_a_klnd Service Secretary General, the Deputy

Secretary General or the Managing
Counsel of ICC Court

Level 1:
ICC Counsel

ICC Court has established and published a scale of reductions in the event
06 of unjustified delays, and exercises extreme care when examining the

circumstances that could lead to fees reduction

\ up to 20% reduction Overall fees

Fees reduction
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Section IV of the Note to Parties and Arbitral Tribunals on the Conduct of

the Arbitration:

IV - Transparency

07 A - _Communication of Reasons for the Court’s Decisions
C H t N f 46. Pursuant to Article 5 of Appendix II, upon request of any party, the Court will communicate the
O l I I l I I U n |Ca |O n O reasons for a decision on (i) prima facie jurisdiction (Article 6(4)); (ii) consolidation (Article 10);

(iii) Article 12(8); (iv) Article 12(9); (v) the challenge of an arbitrator pursuant to Article 14;
(vi) whether to replace an arbitrator pursuant to Article 15(2).

reasons for the
Court’s Decisions

47.  In exceptional circumstances, however, the Court may decide not to communicate the reasons
for any of these decisions.

48. For arbitrations conducted under the Rules in effect prior to the entry into force of the 2017
Rules, a request for communication of reasons must be made by all parties.

49 Any request for the communication of reasons must be made in advance of the decision| in
respect of which reasons are sought. Such request may be made when the Secretariat invites
parties to comment ahead of the Court’s decision.

Direct Link:
® ICC Commission Report (link)

Q wsmunoi

e |CC xJus Mundi Partnership: Latest ICC Arbitral

Explare the Resources

Awards launched on 1%t April 2021 (publication
is by consent of Parties, redacted and only

published after a certain cooling period)

it e

e e Under the ICC x Jus Mundi partnership, a total
. of 42 awards (partial and final/dissenting
em W

Other initiatives

i q

oo =i opinions/addendum of awards) have been

- w published.

e Other resources are published ICC DRS Digital

Library — which is accessible through Jus Mundi.

Direct Link:
* ICC DRS Digital Library —Jus Mundi (link)
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For any inquiries, do not hesitate to contact:

Tejus Chauhan

W h at ’S next? Director, Arbitration and ADR, South Asia, ICC Dispute Resolution Services
28 Maxwell Road #02-02 Maxwell Chambers Suites, Singapore

tejus.chauhan@iccwbo.org | +65 8028 5974

Direct links:

* Standard ICC Arbitration Clauses (download)
* Cost Calculator (link)

® ICC Arbitral Tribunals (link)

* ICC Digital Library (link)
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Confidentiality and Transparency in
International Construction Arbitration:
View from KCAB INTERNATIONAL

Steve KIM
Secretary-General, KCAB INTERNATIONAL
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Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quéc té:
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- Attorney-at-Law (US)

- Director of ICDR of the American
Arbitration Association (NY)

- Senior Corporate Counsel- Samsung
- Country Manager- CPA Global (Patent Management and Legal Services)

- Lead Consultant Attorney and Business Development for Korea (CMS Cameron
McKenna Nabarro Olswang LLP)
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1. Status Quo of KCAB INTERNATIONAL

40% increase in the NUMBER |$ 10% increase in 2023 T0p F||ersZ

of arbitration referrals the VALUE of claims

Country No. of Claims (%)
Implementation of First appointment China 23.6 %
International Mediation Service |$ of 50 International Mediators United States 20.0%
Thailand 73%
Successful hosting |$ Planning SAF 2024 Japan 5.5%
of the Seoul ADR Festival and other global ADR events Vietnam 3.6%
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2. International Construction Arbitration & KCAB INTERNATIONAL
2023 KCAB INTL Arbitration by Industry

A . s
4 o
o

0 Finance 0.8% 1 mekenarropeny  3.5% Trade 11.4%

08% i nescsmesropenry  24% [ enenanment 7.9%
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3. What Is Special About International Construction Disputes?

= Technically complex, requiring fact-intensive investigations

= |nvariably necessitate a rapid or on-the-spot decision of disputes to permit work to progress
on the project

= Theinfluence of the widespread use of standard forms

= Arbitral decisions may also provide a useful guide to the interpretation
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4. Drawbacks?

= Local laws that will apply to the contract execution
ex) Health and safety, planning and permitting

= Theterminology used in the contract may have a different meaning under different legal systems

= |atitude for strict enforcement of contractual rights differs under common and civil law
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5. Confidentiality in arbitration vs Duty of disclosure to the public
KCAB International Arbitration Rules: Article 57 Confidentiality

> Article 57.1 General duty of confidentiality

> Article 57.2 Duty of confidentiality applies to arbitrators, emergency arbitrators, the Secretariat,

the parties and their representatives and assistants
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5. Confidentiality in arbitration vs Duty of disclosure to the public

Case studies

s

HO CHI MINH CITY INTERNATIONAL
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide

National project, nuclear energy, export of reactors

The lawsuit stirred up a debate over whether South
Korea's export of reactors that its companies have
domestically mastered with the initial technological
assistance from the U.S. firm should be subject to U.S.
export control regulations.
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THANH PHO HO CHi MINH 2024
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5. Confidentiality in arbitration vs Duty of disclosure to the public

Case studies

HO CHI MINH CITY INTERNATIONAL
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide

Construction arbitration cases with
highly sensitive technical information

= Parties agreed to a specific set of confidentiality
provisions within the arbitration clause

= Defined the line of designated confidential
information and level of disclosure on awards
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6. Issues to Consider
Issues to Consider

HO CHI MINH CITY INTERNATIONAL
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide

> A delicate balance between transparency and confidentiality

> Confidentiality in arbitration vs Duty of disclosure to the public
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CONFIDENTIALITY AND
TRANSPARENCY IN ARBITRATION:
PERSPECTIVE FROM VIAC

VU ANH DUONG

Permanent Vice President cum Secretary General
Vietnam International Arbitration Centre (VIAC)
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Introduction about VIAC

Established in accordance with
Decision No. 204/TTg of the Prime Minister
of the Socialist Republic of Vietnam dated

28 April 1993

On basis of the merging

The Foreign Trade Arbitration Council
(founded in 1963)

&

The Maritime Arbitration Council
(founded in 1964)

HO CHI MINH CITY INTERNATIONAL
CONSTRUCTION ARBITRATION CONFERENCE HIC

Construction Contract and International Arbitration:
When Legal Traditions Collide
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Our missions

o

o

o

Promote the development dispute resolution
through arbitration, mediation and other
alternative dispute resolution methods (ADRs),
which are well-known for their convenience,
efficiency and efficacy in the delivery of justice
and fairness for business disputes;

Contribute to the improvement of the
competitiveness of Vietnam and of business
communities in Vietnam; and,

Stimulate the economic cooperation in trade,
commerce and investment activities among
individuals and organizations in Vietnam, and
between Vietnam and other economies.
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Areas of Operation

o Provide arbitration, mediationand other dispute
resolution services as provided by law;

o

Coordinate the resolution by arbitration, mediation
and other ADRs as provided by law;

o

Provide consultancy comments and
recommendations regarding policies of economy
and law;

o

Promote trade and investment by enhancing
capacity of legal risk prevention and management,
of employing effectively dispute resolution
methods for domestic and international
organizations, businesses and individuals.
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Dispute resolution activities at VIAC

TOTAL DISPUTE VALUE (2013 - 2023)

TOP 10 foreign *
2 9 4 CAS ES BILLION VND users at VIAC
’ (1993 -2023) .
BILLION USD KM
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Sectorial disputes statistics

Number of Construction disputes (2013 - 2023) Number of Real estate disputes (2013 - 2023)
0 i — 2 e —
80 / | 14 1
Totalvalue in : 100 1 Totalvalue in :
70 I Constructiondisputes | I Real estate disputes I
I (2013-2023) . I (2013-2023) .
0 i : 80 | .
50 : ! : |
o | | 60 | |
20 | BILLION VND a0 | BILLION VND
20 1
I I 20 I I
10 :
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CONFIDENTIALITY

Law on Commercial Arbitration 2010

VIAC Rules of Arbitration

VIAC Code of Ethics for an Arbitrator
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CONFIDENTIALITY

Law on Commercial Arbitration 2010

Default & expressly prescribed principle of “Confidentiality” The natural extension of privity/privacy of contractual relationships

e N (0 )
Article 4 . Principles for di ion by arbitration: Article 55: Composition and procedures for hearing
4. Dispute resolution by arbitration shall be conducted in 1. Hearings shall be conducted in private, unless otherwise agreed by the parties.
private, unless otherwise agreed by the parties. 2. Parties may personally attend hearings or may authorize their representatives
Expressly prescribed duty of confidentiality to Arbitrators & Not to attend; and parties shall have the right to invite witnesses and a person to
absolute confidentiality protect their legal rights and interests.

3. The arbitration tribunal may permit other people to attend hearings , if the

Article 21. Rights and obligations of arbitrators parties so consent.
5. To maintain confidentiality of the contents of the dispute 4.The order and procedures for holding hearings shall be as stipulated in the
which he or she resolves, unless information must be provided arbitration procedural rules of the arbitration centre; or shall be as agreed by the
to a competent State authority in accordance with law. parties in the case of an ad hoc arbitration.

- . J
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VIAC Rules of Arbitration

VIAC Code of Ethics for an Arbitrator

Article 25.Hearings

3. Hearings shall be conducted in camera unless

the parties have agreed otherwise.

[...] The Arbitral Tribunal may permit other persons

to attend hearings if the parties so consent.

4. Confidentiality

The arbitral proceedings shall remain confidential, and an
Arbitrator has the obligation to keep confidentiality.

An arbitrator should not use confidential information acquired
during the proceedings to gain personal advantage or advantage
for others, or to affect adversely the interest of another.

HO CHI MINH CITY INTERNATIONAL
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide
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CONFIDENTIALITY
Duty of Confidentiality

Case-study at VIAC

HO CHI MINH CITY INTERNATIONAL
CONSTRUCTION ARBITRATION CONFERENCE HICA

Construction Contract and International Arbitration:
When Legal Traditions Collide
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= Make public VIAC Rules, VIAC Cost Schedule,
FAQs about VIAC services;

= Make public our annual Reports, our statistics,
our Arbitrator Statement and soon our practice
notes to Parties;

= Host annual VIAC - Lawyers Dialogues (since
2016)

= Content of Awards are partially published by
VIAC after “being processed”
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TRANSPARENCY  EET A
Instructions & Insights of our proceedings i Ao Seport

GIAIQUYET

| TRANH CHEP KOP DD

N

Q

Arbitrotor Stotement (Vetnamese verson)

Ve

COMHNHRN T

TRANH GHAP HOP BONG

TRANSPARENCY

Procedurally transparent

= The arbitration cost
schedule at VIAC is a
comprehensive package.
The parties can calculate
and determine the Cost of Arbitration
amount of arbitration
fees to be paid.

=  Publicize cases where
arbitration fees are
refunded.

[
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HO CHI MINH CITY INTERNATIONAL
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:

When Legal Traditions Collide

Procedurally transparent

Article 16. General provisions in respect of Arbitrators

1. Upon receipt of the notice of selection or appointment as Arbitrator and throughout the arbitral proceedings, the selected or appointed Arbitrator shall duly

disclose to the Centre any fact which may cause any doubt about his or her impartiality, independence, or objectivity which shall be notified to the parties.

2. An Arbitrator shall not be permitted to act as lawyer for any party.

3. The selected or appointed arbitrators must decline to act as an Arbitration under the following circumstances:
a) The arbitrator is a relative or representative of a party;
b) The arbitrator has an interest related to the dispute;
c) The arbitrator was a mediator, a representative or a lawyer for either party in the dispute currently being brought to the Centre for resolution unless the parties
have agreed otherwise in writing;
d) There are clear grounds demonstrating that the prospective arbitrator is notimpartial or objective;
d) The arbitrator fails to meet the specific qualifications agreed by the parties;
e) The arbitrator fails to meet the qualifications specified in the applicable arbitration law.

4. During the arbitral proceedings, an Arbitrator shall not be permitted to privately meet or contact any party and no party shall be permitted to privately meet or
contact an Arbitrator with respect to any communication relating to the dispute.

HOI THAO TRONG TAI XAY DUNG Qudc TE

THANH PHO HO CHi MINH 2024
Hop ddng xdy dung va Trong tai quéc té:
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TRANSPARENCY

Procedurally transparent

VIAC Code of Ethics
for an Arbitrator

Impartiality

Independence

Disclosure
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IBA Guidelines on Conflicts of
Interestin International Arbitration

Arbitrator’s Obligation

v Obligation to disclose any information
that may give rise to doubts as to the
arbitrator’s independence, impartiality
and objectivity;

Non-waivable Red List: 04 situations
(automatically not act as Arbitrator)

Waivable Red List: 15 situations
(shall not act as Arbitrator in the arbitration
unless the parties expressly agree)

Orange List: 22 situations
(may not act as Arbitrator if a party objects)
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TRANSPARENCY VllA\C TRUNG TAM TRONG TAI QUOC TE VIET NAM

VIETNAM INTERNATIONAL ARBITRATION CENTRE
Procedurally transparent

ARBITRATOR STATEMENT

(Under the Decision No. 103/QP-VIAC dated 01 June 2022 by the VIAC President
Case No. /

I. Where the Arbitrator shall automatically not act as Arbitrator in the arbitration
Any doubt must be Please tick “v”in ‘Yes’ or ‘No’ of all boxes bellow:

resolved in favour

Yes No Content

of disclosure

1.1.You are a relative of a party or is a legal rep ive, employee or otherwi Pl i f an entity that is a party in the arbitration

Il. Where the Arbitrator shall not act as Arbitrator in the arbitration unless the parties expressly agree
[...]

IIl. Where the Arbitrator shall make disclosure and may not act as Arbitrator if a party
of arbitrator follows

[..]

bj and a decisi on repl
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Conflicts of civil law & common law
in construction contracts;
Stories from international arbitrators

Professor Doug Jones AO
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Overview
PART 1: Substantive Legal Differences PART 2: Procedural Differences
between Civil and Common Law Jurisdictions influencing Arbitration Approaches

i)  Contractual Interpretation I) Plfoactlwty of Tribunals
ii) Disclosure of Documents

ii) The Role of Good Faith iii) Length of Hearings

iii) Change of Circumstances iv) Expert Evidence (Tribunal or Party
| Appointed)

/\' \

/
/
)
’/
\\ / 2
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PART 1 (i): Common Law Interpretation

Guiding Questions

How does the Common Law interpret contracts?

X |
|

What scope is there to consider circumstances prior or after the contract is concluded?

Overarching Philosophy

- The wording of the contract is of primary importance
An objective exercise in “the ascertainment of the meaning which the document would convey to a reasonable person”

(Lord Hoffman’s influential judgement in Bromwich Building Society [1988] WLR 896, 912-3)

Surrounding Circumstances can only be considered in exceptional circumstances

“The general rule is that extrinsic evidence is not admissible for the construction of a written contract” (Lord Wilberforce in
L Schuler AG v Wickman machine Tool Sales Ltd [1974] AC 235, 261)

- Finality and certainty of the written word is paramount

‘Ambiguity Gateway’ and Surrounding Circumstances

Surrounding Circumstances prior to contract formation can only be considered if
ambiguity of the written word can be establishe

Surrounding circumstances after contract formation cannot generally be considered
Some difference of view within the Common Law on the ambiguity exception

Codelfa Construction v State Rail Authority
(1982) 149 CLR 337, 348-352

Australia may have a slightly more formalist
approach than English Courts

Bromwich Building Society
[1988], 913

Surrounding circumstances that
are OBJECTIVELY KNOWN to the
parties can resolve situations
were the language is susceptible
of more than one meaning

Ambiguity and Surrounding
Circumstances 4
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Commercial Common Sense

- No exact uniformity in jurisprudence across Common Law World

- Some limited scope for applying commercial common sense if
semantic analysis “flouts business commonsense” (The Antaios)

- However, recent cases probably signify a return to the primacy of
literal language

- Grove Developments v Balfour Betty [2016] EWCA Civ 990 —courts cannot
“use the canons of construction to rescue one party from the
consequences of what that party has clearly agreed. There is no
ambiguity in the present case which enables the court to reinterpret the
parties’ contract in accordance with “commercial common sense””

Commercial Common Sense

Interpretation: Civil Law Approach

Overarching Philosophy

(French Code Civil as
Paradigmatic)

Underlying principle is to
enforce subjective intentions of
the parties

Example: Haakjoringskod
Case (RG, 08.06.1920—1I
549/19)

Ordonnance n? 2016-131 of

10 February 2016, Article
1188:

German Court held that if a buyer
and seller both used the term
haakjoringskod to refer to whale
meat when it actually means
shark meat, the contract should
properly be interpreted as being
for the sale of whale meat

“A contract is to be interpreted
according to the common intention of
the parties rather than merely
accepting the literal meaning of its
terms.

Where this intention cannot be
discerned, a contract is to be
interpreted in the sense which a
reasonable person placed in the same
situation would give to it.”

General Session | Panel Discussion 2 -1



Code Civil also deals
with uncertainty by
implying default

rules (English
lawyers would call
this implying terms)

Interprétation Creatrice

The Regles
Supplétives lay out
default rules
(German equivalent
in the Dispositives
Recht)

Interprétation Créatrice

Art. 1194 provides
that a contractor’s
obligations are those
which are expressly
undertaken as well

as what is required
in contracts of the
same type by
“equity, practice and
legislation”

equivalents)

2) Contract wording

Vietnamese Civil Code

Exemplifies the influence of Napoleonic legal
reform ( as do Lebanese and other Middle-Eastern

Art. 404 of the 2015 Revised Civil Code elucidates
three valid sources for interpreting contracts

1) Mutual intention — which takes priority over
wording in cases of conflict (Art. 404.5)

3) Each party’s intention and customary practice

Vietnamese Civil Code

General Session | Panel Discussion 2 -1
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Summary

X3

o

In the Civil Law, the search for an arbitrator seeking to establish the common intention of the
parties can involve the consideration of surrounding circumstances before and after the formation
of the contract, recognising that the wording of the contract is important evidence of the parties’

intention.

<

* An arbitrator’s role in the Common Law is quite different.

<

* There are a lot more facts to consider in contract interpretation in a Civil Law arbitration

PART 1 (ii) — Good Faith

Some Key Issues:

1) No homogeneity, even between civil jurisdictions so should be applied very
carefully.

2) Does a good faith clause restate, expand, or reduce an obligation arising from
the applicable law?

3) Double-edged sword:
» The flexibility of the principle poses the risk of awards being perceived as
arbitrary, subjective, or sloppy.

Good Faith ’ 10
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Good Faith Across Civil Jurisdictions

Incumbent on a person

negotiating or performing an

agreement

French Civil Code Art. 1104:
‘Contracts must be
negotiated, formed and
performed in good faith’

Flexible Principle

Refers to a standard of
behaviour that will vary in
degree based on the
circumstances

Cour de Cassation in Canal de
Craponne (1876) rejected

applying the théorie d’
imprévision

Swiss Civil Code Article 2

1. Every person must act in
good faith in the exercise of
his or her rights and in the
performance of his or her
obligations.

2. The manifest abuse of a
right is not protected by
law.

Legal Impacts of the Duty

May Affect:

o Exercise of Rights

o Abuse of Rights Doctrine — a party is prevented from “taking advantage of a right provided by the contract for its own interest such
that it derives a benefit disproportionate to the correlative burden of the other party” (Belgian Cour de Cassation, Civ. 379, 19

March 1983, RCJB 1986, 282)

o Abuse of rights may also be used as a ‘sword ’ to petition for the exercise of a right. Thus, a claim that due notice was not given for
the exercise of a right may be resisted as an abuse of rights if the party already knew of the relevant circumstances,
notwithstanding the other party’s failure to notify

o FIDIC 2017, Sub-Clause 20.3 provides that, if circumstances justify late submission of notice, a party may apply to a Dispute

Administration Board to remove time-bars

o Influential in Canadian Common Law: Wastech Services v Greater Vancouver Sewerage and Drainage District (‘Metro’) ' ‘

o Interpretation of contracts

o Gap-filling (although the French label this equity instead of bonne foi)

o Correction of the contract

12
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Common Law

<+ Refuses to imply a general duty to negotiate and/or
perform a contract in good faith
¢+ Royal Botanic Gardens & Domain Trust v South
Sydney City Council
+» No implied duty to make rent determinations
in good faith

Where does Anglo-
Australian Common

Law ensure a
minimal level of fair
dealing?

¢ Unconscionable conduct

¢ Undue influence

o Rectification where a party acts in bad
faith to acquiesce in a unilateral mistake

e Duties to disclose

® Promissory estoppel

¢ Fiduciary duties

* Requirement of coming with ‘clean
hands’ in equity

e Liquidated damages and penalty clauses

¢ Controversial implication of duty to
cooperate: Secured Income Real Estate
(Aust) Ltd v St Martins Investments Pty
Ltd (1979) 144 CLR 597.

Common 13

Good faith might be relevant to so-called relational contracts

Two Recent Developments in the Commercial Sphere

Relational Contracts

» Yam Seng Pte Ltd v International Trade Corp Ltd (2013)

(per paragraph 142).

Can be implied in fact where necessary to give business
efficacy because a contract by its nature requires “a high
degree of mutual trust and confidence [and] involve[s]
expectations of loyalty”.

Subject of active debate in England.

‘Relational contracts’ arguments are typically run in

parallel with submissions that a term should be implied

in fact.

Distinction between relational and non-relational
contracts is unsatisfactorily blurry.

Braganza/Socimer

Criteria for Exercise of Contractual Discretion

2015 and 2008 respectively.

Asked whether there could be an implied term to
prevent arbitrary exercising of contractual
discretion.

Both judgements evince a concern with avoiding
“arbitrariness” and “capriciousness”.

Multiplex (2019) looked at this principle in the
construction context.

Contractor was justified in suspending building
works as a response to the employer’s breach.

Validity of contractor’s response was subject to the
Braganza/Socimer criteria of rationality, absence of
caprice, arbitrariness or perversity, none of which it
infringed.

Common 14
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PART 1 (iii) — Change of Circumstances

- Sanctity of contract (pacta Common Law Tends to lead
sunt servanda) jurisdictions offer ‘ to discharge,
- Designed to allocate risk by the restrictive rather than
undertaking binding doctrine of readjustment
obligations (court should not frustration of parties’
reallocate) rights
Civil Law
- Force Majeure N
- Hardship, Material o More flexible:
Adverse Conditions Changed circumstances ‘ Extension of
NB: Force Majeure clauses Time,
often included (e.g. FIDIC) Additional
across Civil and Common Costs,

Termination

Change of
Circumstances "

Frustration

Recourse to applicable Common Law on frustration often necessary were explicit ‘force majeure’ clauses are
not self-executing (e.g. poor drafting)

Historically Elements Codelfa Construction Pty Ltd v State Rail
Authority of NSW [1982] HCA 24
» Originally, the English

Common Law only allowed 1) Supervening Event

» Fundamental Change of

escape from contractual 2) Not Caused by Fault of either Circumstances (hours in
obligations in the case of party which contractors could work
impossibility of performance was subject to dispute)
3) Caused performance to become
» Overtime, this position impossible, illegal, or radically » Became unlawful to perform
softened to acknowledge the different work 24/7, in the manner that
broader category of frustration would have been required by

the contract
» The American Uniform

Commercial Code (1952)
recognizes frustration due to
impossibility, frustration of
purpose, and impracticability

General Session | Panel Discussion 2 -1



Force Majeure

Article 1218 of the French Civil Code: “an event beyond the control of the

debtor, which could not reasonably have been foreseen at the time of conclusion
of the contract and the effects of which cannot be avoided by appropriate
measures, prevents performance of the obligation by the debtor.”

Influence of the doctrine in contractual clauses:
- Enumeration of conditions that constitute force majeure is common in construction

- Derogating force majeure by drafting into contract gives more certainty to commercial
parties

E.g. “FIDIC”

- Red, Yellow, and Silver Books all include force majeure provisions at Clause 19

Force Majeure 17

Force Majeure

Force Majeure provisions Vietnamese Civil Code

o Article 156.1 of the Civil Code defines: “An event of force majeure is an event
which occurs in an objective manner which is not able to be foreseen and which
is not able to be remedied by all possible necessary and capable measures
being taken.”

o Article 351.2 of the Civil Code sets out the consequences of a force majeure
event: “Where an obligor fails to correctly perform an obligation due to an event
of force majeure, it shall not have civil liability, unless otherwise agreed or
otherwise provided by law.”

Force Majeure 18
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Material Adverse Conditions | Hardship| Imprévision — Alternative Relief

Granted in Civil Jurisdictions

Enlivened when change makes
performance “excessively
onerous” (c.f. force majeure)

¥

Imprévision: French Civil Code Art. 1195 (as of
October 1, 2016) “If a change of circumstances that
were unforeseeable at the time of the conclusion of
the contract renders performance excessively
onerous for a party that had not accepted the risk of
such a change, that party may ask the other
contracting party to renegotiate the contract. The
affected party must continue to perform its
obligations during the period of renegotiation...”

19

Material Adverse Conditions | Hardship| Imprévision — Alternative Relief

Granted in Civil Jurisdictions

¢ Intermediary path: facilitates keeping contract
afoot

«»*Collaboration incentivised

«»Preventative Role — parties more likely to
compromise before Court than sue to terminate

++Only if no agreement reached, Court may, at request
of a party, revise or terminate

«»Churchill Falls v. Hydro-Quebec, (2018) SCC

20
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Conflicts of Civil Law & Common Law
in Construction Contracts:
Stories from International Arbitrators

Datuk Prof. Sundra Rajoo
President of AIADR

HO CHI MINH CITY INTERNATIONAL HOI THAO TRONG TAI XAY DUNG Qudc TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024

Construction Contract and International Arbitration: Hop déng xay dung va Trong tai quéic té:
When Legal Traditions Collide Khi cac truyén thang phap Luat cé su xung dot

S \/ ALTERNATIVE
DISPUTE
VI[‘\C RESOLUTION

Part 2 : Procedural Differences Influencing
Arbitration Approaches

Proactivity of the Arbitral Tribunal

Disclosure of Documents

Length of Hearing

Expert Evidence

HO CHI MINH CITY INTERNATIONAL HOI THAO TRONG TAI XAY DUNG quoc TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024

Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quoc t&:
When Legal Traditions Collide Khi céc truyén théng phap Luat cé su xung dot
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Common Law- Adversarial Civil Law - Inquisitorial Approach
Approach

Lord Green in the case of Yuill vYuill ~ <Phases of German Civil Procedure> by

(12945) : Kaplan, B., von Mehren, A.T., & .

Schaefer, R. (19589): Proactivity of the
"A judge who descends into the . .
arena.... Is liable to have his vision "The German judge sits high and exalted A rb itra I TI’I b una I

clouded by the dust of the conflict” over the parties, dominating the
courtroom scene; at the same time he is
constantly descending to the level of the
litigants, as an examiner, patient or
hectoring, as counselor and adviser, as
insistent promoter of settlement.”

HO CHI MINH CITY INTERNATIONAL HOI THAO TRONG TAI XAY DUNG QudcC TE

CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 |  THANH PH® HO CHI MINH 2024

Construction Contract and International Arbitration: Hop déng xay dung va Trong tai quéic té:
When Legal Traditions Collide Khi cac truyén thang phap Luat cé su xung dot
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Malaysia Arbitration Act 2005 - Common Law Approach

Section 21 of the Arbitration Act 2005
“ (1) Subject to the provisions of this Act the parties are free to agree on the procedure to be followed by the arbitral
tribunal in conducting the proceedings.

(2) Where the patrties fail to agree under subsection (1), the arbitral tribunal may, subject to the provision of this Act,

conduct the arbitration in such manner as it considers appropriate”
Section 19 of the Arbitration Act 2005

“Unless otherwise agreed by the parties, a party may apply to the arbitral tribunal for any of the following orders: a) security
for costs; b) discovery of documents and interrogatories; c) giving of evidence by affidavit; d) the preservation, interim

custody or sale of any property which is the subject-matter of the dispute.”

HO CHI MINH CITY INTERNATIONAL Hf)| ) TRONG TAI XAY DUNG qudc TE |
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024

Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quoc té:

When Legal Traditions Collide Khi céc truyén théng phap Luat cé su xung dot
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Arbitration Law of the People’s Republic of China 1995 — Civil Law
Approach

Article 25 of the Arbitration Law of the People’s Republic of China 1995:

“After an arbitration commission accepts an application for arbitration, it shall, within the time
limit specified in the rules of arbitration, deliver a copy of the rules of arbitration and the register

of arbitrators to the claimant, and serve one copy of the application for arbitration together with

the rules of arbitration and the register of arbitrators on the respondent.”

HO CHI MINH CITY INTERNATIONAL HO| THAO TRONG TAI XAY DUNG quadc TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024
Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quéc té:

When Legal Traditions Collide Khi cac truyén thang phap Luat cé su xung dot

e \/ ALTERNATIVE
-+ VIAC

Disclosure of Documents - Civil Law System (Court-Initiated
Disclosure)

Article 47 (7) of the Vietnam Code of Civil Procedure 2015

“[The judge shall] hold meetings for checking the handover of, access to and disclosure of
evidences and mediating and issue decisions on recognition of the agreements between involved
parties according to provisions of this Code;”

HO CHI MINH CITY INTERNATIONAL HO| ) TRONG TAI XAY DUNG qudc TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024
Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quoc té:

When Legal Traditions Collide Khi céc truyén théng phap Luat cé su xung dot
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Disclosure of Documents - Civil Law System (Court-Initiated
Disclosure)

Section 425 of the Germany Code of Civil Procedure

“ Should the court deem the facts or circumstances to be significant that are to be proven by
the record or document, and the petition to be justified, it shall order the opponent to produce

the record or document if the opponent has acknowledged that the record or document is in his

hands, or in the event that the opponent fails to react to the petition in substance. “

HO CHI MINH CITY INTERNATIONAL HO| THAO TRONG TAI XAY DUNG quadc TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024
Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quéc té:

When Legal Traditions Collide Khi cac truyén thang phap Luat cé su xung dot
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Disclosure of Documents - Common Law System (Party-
Initiated Disclosure)

0O 24, r 7 of the Rules of Court 2012, Malaysia

“....the Court may at any time, on the application of any party to a cause or matter, make an
order requiring any other party to make an affidavit stating whether any document specified or
described in the application or any class of document so specified or described is, or has at any
time been, in his possession, custody or power, and if not then in his possession, custody or

power when he parted with it and what has become of it.”

HO CHI MINH CITY INTERNATIONAL HO| ) TRONG TAI XAY DUNG qudc TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024
Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quoc té:

When Legal Traditions Collide Khi céc truyén théng phap Luat cé su xung dot
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Disclosure of Documents - Common Law System (Party-
Initiated Disclosure)

0 24, r 7(3) of the Rules of Court 2012, Malaysia:

(a)Documents on which the party making the application or will rely in the case

(b)Documents that could adversely affect the applicant’'s case, another party’s case, or support
another party’s case

(c)Documents that may lead to further inquiries that could adversely affect the applicant’s case,

another party’s case, or support another party’s case.

HO CHI MINH CITY INTERNATIONAL Hf)| THAO TRONG TAI XAY DUNG quadc TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024
Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quéc té:

When Legal Traditions Collide Khi cac truyén thang phap Luat cé su xung dot

e ch '-R AlrERNATe
DISPUTE
RESOLUTION
Malaysian Arbitration Act 2005 | Ordinance on Commercial IBA Rules on the Taking of
Arbitration (Vietnam) Evidence (“IBA Rules”)

s 21(3) of the Arbitration Act Art 32 of the Ordinance on Art 3 of the IBA Rules
2005 Commercial Arbitration
* Determine the admissibility, Within the designated timeframe,
relevant, materiality and * “The arbitration tribunal shall any party may submit a Request H
weight of any evidence have the right to require the to Produce to the arbitral tribunal I nte rn atlon al
+ Draw on its own knowledge parties to provide evidence and to other parties involved. [ ]
and expertise pertaining to the dispute” Arb |t rat ion
* Order the discovery and *  “When necessary, an
production of documents or arbitration tribunal may itself Ap p roac h
materials within the collect evidence...”
possession or power of a
party

HO CHI MINH CITY INTERNATIONAL Hf)| ) TRONG TAI XAY DUNG qudc TE |
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024

Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quoc té:

When Legal Traditions Collide Khi céc truyén théng phap Luat cé su xung dot
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CIVIL PROCEDURE CHART - WRIT \Y/ ALTERNATIVE
— b | DISPUTE
RESOLUTION
‘Writ of Summon + S IReroslSsvice, S—— Aok
b. AR card/Register post
Defendant did not
attend the court

ment of Claim:
sratel t aims c. Substitute Service
Judgement in

(Plaintiff to file Affidavit of Service)

Defendant attend
the court

Any

e
ID) il Application n h f
! filed may be filed L
Memorandum of d“”'”‘é‘h‘s at this stage

(Defendant)

Hearings

Statement of
Defence
(Defendant)

Reply to Defence
(Plaintiff)

Close of Pleading

Order 14 &
Order 18 rule 19
can be filed
during this stage

Malaysia Civil Case Hearing Procedure — Common Law

Pre Trial Case Management

Bundle of Pleading

Bundie of Documents (A, B& C) | Common filing

Agreed Facts
Issues to be Tried

Summary of Case
List of Witness } Each party to file

Witness Statement

Trial
I i -oicork
Post-Trial
[ B e e of Aumorties ] TAI XAY DUNG qudc TE

CHI MINH 2024
Trong tai qud'c té:
phap Ludt cd su xung dot

o
=)

| Submission of lawsuit patition | \Y/ ALTERNATIVE
DISPUTE
* RESOLUTION

|R.e|:ei\'ing and processing the petition

L 1

- ‘Notifying litizators of
Transfarring the Retumine thy 4 Feguest for amendment
petition to compatent o s Courts advance faes and'or supplementation
Courts | of the lawsuit petition
¥

Accepting the caze after the Length of
litigatars submit receipts of
Court faes advance pavment H ea ri ngs

Aszzigning Judges to settle the caza

I 3 Vietnam Civil Case Hearing Procedure — Civil Law System

" . ot Stopping the
Suspenzion of the resolution Conciliation R
ofthe came resolution of the
ot - case
Tarmmme sl |
(Making decision to bring the case to Tssuing decision to
trial racogrize the agreement
of the involved parties
First inst.me rial Cazsation review
procedurs
T ;
Appealprotest Tudgment/decision 5 Coal
taking legal effect [——¥)  JaiEmant o o
s DNG TAI XAY DUNG QUOC TE
0 CHI MINH 2024

g va Trong tai quoc té:
bng phap Luat c6 su xung dot
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Common Law System | Law System

A Pre-Trial Case Management (“PTCM’) is to be
attended by both the parties whereby directions will be
given by the Court for the parties to compile all
documents relevant and in support of their respective
case. The Court will also ask the parties to identify their
respective witnesses.

The aim of the PTCM is for the parties to summarise
their respective cases and to streamline the documents
to be used in trial. This process aims to provide a
speedy and smoother trial process.

The Court may direct any party or parties to the
proceedings to appear before the Court to attend a
PTCM regarding matters arising in the action or
proceedings. The failure to attend the PTCM or comply
with the directions given by the Court may result in the
dismissal of the claim

-0 34, r1 of the Rules of Court 2012, Malaysia
Order 34 rule 2 of the Rules of Court 2012 (‘ROC
2012’), Malaysia

CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide

During the term of preparation for a first-instance hearing, the

Court should conduct conciliation to enable the litigants to

reach an agreement on the resolution of the case.

During the preparation for the hearing, as the case may be,

the Judge should issue one of the following decisions:

. a recognition of the agreement reached by the litigants if
they have reached an agreement on the resolution of

the case;
. temporary suspension of the resolution of the case;
. suspension of the resolution of the case;

. bringing the lawsuit to trial. Within one month from the
date of issuance of the decision, the Court must open

the trial; for a proper reason, the Court may open the

trial within two months.

Article 205 of the Code of Civil Procedure 2015, Vietham
Article 203 of the Code of Civil Procedure 2015, Vietnam

THANH PHO HO CHi MINH 2024
Hop ddng xdy dung va Trong tai quéc té:
6ng phap Luat c6 sy xung dot

\/ ALTERNATIVE
DISPUTE
RESOLUTION

Comparison
Pre-Trial Hearing

Common Law System Law System

During the trial, the examination of witnesses will be
conducted by the parties in the following order:
Examination-in-Chief of a party’s own witness,
followed by Cross-Examination by the opposing
party, and thereafter, Re-Examination of a party’s
own witness.

Once all the examinations of witnesses have been
completed by both parties, the parties will then
prepare their submissions which will then be followed
by a reply to submissions, all of which will be heard
by the Court.

Thereafter, the presiding Judge or Magistrate will
deliver the decision.

O 38, r 1 of the Rules of Court 2012, Malaysia

HO CHI MINH CITY INTERNATIONAL

CONSTRUCTION ARBITRATION CONFERENCE HICA

Construction Contract and International Arbitration:
When Legal Traditions Collide

The Court conducts the hearing. The parties present their
arguments, evidence, and witnesses to support their
positions. The court may ask questions and seek
clarification from the parties witness.

Witnesses may be called by either party to provide
testimony relevant to the case. Upon the request of a
concerned party or where the testimony of concerned
parties or witnesses is considered inconsistent, the judge
may arrange cross-examination between various concerned
parties or between a concerned party and a witness or
between various witnesses.

Following the court hearing, the judges deliberate and
reach a decision based on the evidence presented, legal
arguments, and applicable law.

Article 100 of the Code of Civil Procedure, Vietnam

HOI THAO TRONG TAI XAY DUNG QuUGC TE
THANH PHO HO CHi MINH 2024

Hop ddng xdy dung va Trong tai quoc té:

Khi céc truyén théng phap Luat cé su xung dot
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Comparison -
Trial Stage
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International Arbitration Approach

UNCITRAL Notes on Organizing Arbitral Proceedings:

“Arbitration rules typically give broad latitude to the arbitral tribunal to determine the order of presentations at the hearings. Within that latitude,
practices differ, for example, as to whether opening or closing statements are heard and their level of detail; the sequence in which the claimant
and the respondent present their opening statements, arguments, witnesses and other evidence,; and whether the respondent or the claimant has
the last word. In view of such differences, or when no arbitration rules apply, it may foster efficiency of the proceedings if the arbitral tribunal

clarifies to the parties, in advance of the hearings, the manner in which it will conduct the hearings, at least in broad lines.”
Article 24 of the ICC Arbitration Rules 2021:

“The arbitral tribunal shall be in full charge of the hearings, at which all the parties shall be entitled to be present. Save with the approval of the

arbitral tribunal and the parties, persons not involved in the proceedings shall not be admitted.”

HO CHI MINH CITY INTERNATIONAL HOI THAO TRONG TAI XAY DUNG quadc TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024
Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quéc té:

When Legal Traditions Collide ica 6ng phap Luat c6 sy xung dot

S \/ ALTERNATIVE
5 DISPUTE
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International Arbitration Usual Practice

Examination of Witness.
Opening Witnesses Conferencing Closing

Statement Art28(2) of the UNCITRAL Statement

Arbitration Rules 2021: Guidelinesfor Witness
"Witnesses, including expert Conferencing in International
witnesses, may be heard under the Arbitration, CIARB, 2019
conditions and examined in the
manner set by the arbitral tribunal.”

HO CHI MINH CITY INTERNATIONAL HO| ) TRONG TAI XAY DUNG qudc TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024
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Expert Evidence - Common Law Approach

Section 45 of the Evidence Act 1950

“When the court has to form an opinion upon a point of foreign law or of science or art, or as to identity or genuineness of handwriting or finger
impressions, the opinions upon that point of persons specially skilled in that foreign law, science or art, or in questions as to identity or
genuineness of handwriting or finger impressions, are relevant facts.”

040 A of the Rules of Court 2012
® Outlines the procedures for appointing and presenting evidence from party-appointed experts, including requirements for written reports,

disclosure of the expert's qualifications, and the scope of the expert's testimony.

® Under this rule, parties must disclose the identity of their appointed expert witnesses and provide copies of their reports to the other parties in

the case. Additionally, the court may require experts to attend a pre-trial conference or hearing to clarify their evidence or address any issues

raised by the opposing parties.
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Expert Evidence - Civil Law Approach

Art 79 of the Code of Civil Procedure 2015, Vietnam

‘Expert witnesses are persons who have law-prescribed necessary knowledge and/or experiences in the fields where exist objects needed to be

expertised, who are called by Courts to expertise the objects in question or at the request of the involved parties according to Art 102 of this Code.

Art 102 of the Code of Civil Procedure 2015, Vietnam further provides that:

“ Involved parties may petition Courts to request expertise or request expertise themselves if the involved parties “applications for referenda for

expertise have been rejected by the Courts......

“At the request of involved parties of when it is deemed necessary, Judges shall decide to conduct referenda for expertise. In decisions to request
an expertise, name and address of expert-witness, objects of expertise, expertise matters and requests that need conclusions of expert-withesses

must be specified.”
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International Arbitration Approach

Art 26 of the UNCITRAL Model Law
"Unless otherwise agreed by the parties, the arbitral tribunal:

(a)May appoint one or more experts to report to it on specific issues to be determined by the arbitral tribunal

(b)May require a party to give the expert any relevant information or produce, or to provide access to, any
relevant documents, goods or other property for his inspection”
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Q&A
Thank you!
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| Introduction

FIDIC forms are standard forms of construction contract

Always require adaptation to site etc. and laws

— If this is done, no obstacle to their use in a civil law country

— Will assume here use of FIDIC Red Book 2017
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Il Four “Common Law” Features of
FIDIC Forms

Role of “Independent” Engineer (Clause 3)

Liquidated Damages and Penalties (Sub-Clause 8.8)

— Limitations on Damages (Sub-Clause 1.15)

The Dispute Board (Clause 21)
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lll Role of “Independent” Engineer (ciause 3

— Engineer is hired by the Employer
— Administers contract on behalf of the Employer
— May also have designed the works

— Also acts as agent of Employer under the construction contract
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lll Role of “Independent” Engineer (ciause 3

— However, unlike the Engineer under the civil law system
— The Engineer is not merely the agent of the Employer
— He is expected to act “fairly and neutrally” :

(1) when evaluating work and certifying payment to the Contractor, and

(2) evaluating claims of the Contractor and the Employer
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~VIAC

lll Role of “Independent” Engineer (ciause 3)

Difference between common law and civil law Engineer

— Explained by different history of England and France

During Industrial Revolution (1760 —1850)

In England, basic infrastructure (canals, bridges and highways)

— Financed by private capital

— Promoters needed private (“civil”) engineers to design works

Also needed them to supervise and administer construction contracts

Hence development of the “independent” engineer
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lll Role of “Independent” Engineer (ciause 3)

In France, Industrial Revolution came later — after 1815

Most infrastructure then financed by the State

Hence there was less need for a private (civil) engineer
— Moreover, there was a strong tradition in France of the State Engineer

— Originally, as the builder of fortifications to protect France from attack

Thus, the State Engineer played the role of the English “independent” engineer
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lll Role of “Independent” Engineer (ciause 3)

— However, under FIDIC, the Engineer is not completely independent

The Engineer may be required to obtain the consent of the Employer

For example, before instructing a Variation above a certain amount
— In this case, the Conditions must state this, so that the Contractor knows
— But no consent may be required before action under Sub-Clause 3.7

— Moreover, Contractor does not need to enquire whether consent has been given
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lll Role of “Independent” Engineer (ciause 3)

Why do FIDIC forms provide for an “independent” engineer ?
— Cannot say with certainty

— It appears to have been under pressure from the World Bank

The “independent” engineer could fill a “skills” gap in some developing countries

For example, in countries lacking experience of administering large projects
— Government corruption is also a problem in many developing countries

An “independent” engineer from abroad could protect against that.
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IV Liquidated Damages and Penalties (sub-ciause 8.5)

— Compensation payable by Contractor if does not complete on time

Called “Delay Damages” (*"DD")

— Sum per day of delay which may a percentage of contract value

— Oramonetary amount

Usually “capped” or limited at 5 or 15 per cent of contract value
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IV Liquidated Damages and Penalties (sub-clause 8.8)

— At Common law, Delayed Damages ("DD") benefit both parties
— Employer can claim whether or not has suffered loss

— Contractor’s liability is limited regardless of length of its delay
— Under common law and civil law, DD must be “reasonable”

— Common law and civil law differ on how to calculate this

Also, consequences for clause differ if DD not “reasonable”

Provision will not apply in case of fraud or serious misconduct
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~VIAC

V. Limitations on damages (sub-ciause 1.15)

Provides that “[n]either Party shall be liable ... for loss or use of any Works, loss of profit,
loss of any contract or for any indirect or consequential loss or damage which may be
suffered by the other Party...

Exclusion of “indirect or consequential loss or damage” is meaningful under the common
law

— But usually meaningless under civil law

— For example, under French law damages must be “direct” to be recoverable

Thus, “indirect” damages would not be recoverable anyway.
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VI. The Dispute Board (“DB”) (ciause 21)

Originally, Engineer expected not only to decide claims of the Contractor

But also “disputes” between the Employer and the Contractor

And to do so independently and impartially

— However, this was not successfully internationally

Accordingly, in the 1990s, FIDIC replaced the Engineer in this role
By the Dispute Board ("DB")

— The advantage of which was its complete independence
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~VIAC

VI. The Dispute Board (“DB”) (ciause 21)

A creature of contract

Set up at the outset of a contract

— Remains in place for its duration

— Comprises 1 or 3 construction professionals
— Become and remain familiar with the project

— Assist in dispute avoidance and dispute resolution
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VI. The Dispute Board (“DB”) (ciause 21)

— Dispute resolution function:
— When a dispute is referred, the DB renders a decision

— Decision is immediately binding on the parties

If a party is dissatisfied with it, it must give a "NOD”
— NOD gives it aright to arbitrate the matter

But in the meantime must comply with the decision

If no NOD is given, decision is “final and binding” on parties
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VI. The Dispute Board (“DB”’) (clause 21)

— DB procedure is contractually binding on parties
— Therefore parties are bound to respect DB decision

— To fail to do so is a breach of contract

But DB procedure is not an arbitration

Does not give rise to an arbitration award

— Hence, it is not internationally enforceable

But FIDIC contracts provide that DB decisions

Can be enforced by an arbitration award
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VI. The Dispute Board (“DB”) (ciause 21)

Under the common law, DB a species of expert determination

Under the civil law, its nature less clear

But it is recognized under the civil law

At least four civil law countries have laws regulating the DBs

Brazil, Honduras, Italy and Peru

How a DB is described in a contract will be critical
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VIl. Conclusion

— A FIDIC form always needs to be adapted
— To a particular project and to applicable law
— If this is done,

— Can perfectly well apply with a civil law.
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Q&A
Thank you!
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Trong diém cda dién van
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tré ngai.
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| Gi&i thiéu

— Cac mau hgp ddng FIDIC la mau hgp ddng tiéu chuan cla hop dong xay dyng
Ludn phéi dvoc diéu chinh cho phi hop véi dy én va phép luat

— Né&u nhv viéc diéu chinh dvoc thyc hién, viéc s dung tai cac nudc dan luat sé khong gép

Mau hop déng duoc dé cap trong dién van nay sé la FIDIC Red Book 2017
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Il Bon dac trweng “Thong luat” cla cac
mau Hop dong FIDIC
— Vaitrd cla TuVan “Doc lap” (Diéu 3)

— Thiét hai an dinh trvdc va Phat vi pham (Khoan 8.8)
— Gid&i han thiét hai (Khoan 1.15)

— Ban Gidi quyét tranh chédp (Diéu 21)
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Il Vai tré ctia Tw Van “Doc 1ap” wieus

— Tw van sé dugc thué béi Chi BauTu
— Thay mat Chi DauTuv quén ly hop déng
— Co thé 1a bén thiét ké cong trinh

— C6thé dugc xem la nhén sy cba Chi Dau Tuv theo hgp déng xdy dyng
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Il Vai tré ciia Tw Van “Déc 1ap” wieus

— Tuy nhién, khac v&i Tw Van theo quy dinh cba cac nwdc dan luat
— TwVan khong chi don thuén la nhén sy cia Chi Dau T

— TuVan can phai dam bao sy “cbng bang va trung lap” khi:

(1) danh gia cong viéc va cap ching chi thanh toan cho Nha Thau, va

(2) danh gié khiéu nai cba Nha Thau va Chd DauTw
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Il Vai tro ctia Tw Van “Doc 1ap” eitu 3

Sy khac biét gitra Tw Van trong hé théng théng luat va Tw Van trong hé théng dan luat

Puoc gidi thich bang sy khac biét vé lich si cia Anh va Phap

— Trong cudéc Cach mang céng nghiép (1760-1850)

O Anh, cac cong trinh ha tang co ban (kénh dao, cdu dwdng, cao téc)

DBuoc xdy dung s& dung vén tv

Nha phét trién dy an can cac ky su (“dan dung”) doc 1ap thiét k& cac cbng trinh

DPong thoi, cdc nha phat trién dy &n cing can cac ky sv nay d€ gidm sat va quan ly hop déng
xay dyng.

Qua d6, TwVan "Boéc Lap” dvoc hinh thanh va phat trién
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Il Vai trd cta Tw Van “DPoc 1ap” witus)

& Phap, cudc Cach mang cong nghiép dién ra tré hon —sau 1815

Phan 16n co s& ha tdng vao théi diém d6 duoc xdy dung st dung vén nha nuée

— Vivay, nhu cdu vé k¥ sv (dan dung) doc 1ap cling thép hon

Bén canh do, vé mat truyén thdng, Phap sé thwdng vu tién s& dyng Ky sw nha nudc hon

Theo lich s, cac k¥ su nay 1a nhirng ngudri da gép cdng xdy dyng cac thanh tri kién ¢8, bao
vé nudc phap khoi cac cudc tén cong.

— Do d6, cac Ky su nha nudc sé co vai tro tvong ty nhu Tw Van *Déc 1ap” tai nudc Anh.
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Il Vai tro ctia Tw Van “Doc 1ap” eitu s

— Tuy nhién, TwVan sé khdng hoan toan déc 1ap theo FIDIC

— TuVan ¢6 thé phai xin sy chdp thudn cda Chi Dau Tv trong mét s6 trudng hop

— Vidy, trong trdng hop Tw Van ra chi dan cho Phat sinh ¢4 gia tri trén mdt m&c nhat dinh
— Trong trudng hgp nay, Hop déng phai néu rd van dé nay d€ Nha Thau cé thé biét dugc

— Tuy nhién, Tv van sé cé thé khéng can duoc chap thuén trudc khi thye hién cdc hanh déng
duoc néu tai Khoan 3.7

— Bén canh d6, Nha Thau khéng c6 nghia vy tim hiéu viéc Tw Van cé duge sy chdp thuén hay
chuva.
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Il Vai trd cta Tw Van “DPoc 1ap” witus)

— Vi sao mau Hop dong FIDIC lai quy dinh vé TwVan “déc lap” ?

— Chva cd ly gidi chinh thirc vé van dé nay

— C6 kha ndng la sy thic ddy cia Ngén Hang Thé Gigi

— Tuw van “ddc 1ap” sé bu 13p cho sy khac biét vé “ky ndng” cla cac quéc gia dang phat trién
— Dién hinh nhu cac quéc gia thi€u kinh nghiém trong viéc quan ly cac dy an lén

— Tham nhiing cing la mé&i quan ngai cUa cac qudc gia dang phat trién

Q-

— TwVan “"Déc lap” dén tlr nwde ngoai sé giai quyét dvoc méi quan ngaj
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IV B6i thworng thiét hai an dinh trwédc va Phat vi pham (khoan s.5)

Khoan béi thuding cla Nha thau trong trudng hop cong viéc khéng dvoc hoan thién dung
thoi han

Puoc goi la “Thiét hai do chdm tré”

— Duoc tinh theo mbi ngay cham tré, c6 thé theo phan trdm cua gia tri hop dong

Ho&c co6 thé [a mot khodn tién cu thé

Thudng co gidi han t6i da & khodn 5% hodc 15% gia tri hop dong
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IV B6i thwérng thiét hai an dinh trwéc va Phat vi pham (khoan 8.8)
— Theo théng luat, quy dinh vé thiét hai do chdm tré sé c6 lgi cho ca hai bén
— ChiDau Ty cb quyén khiéu nai ké ca khi chva cé thiét hai
— Trach nhiém ca Nha Thau sé dvoc gidi han ké ca khi thoi gian cham tré bj kéo dai
— Theo thong lut 1an dan luét, thiét hai cho cham tré phai “*hop ly”
— Tuy nhién, cach tinh thiét hai cla thong luat va dan luat sé co sy khac biét
— Déng thdi, hdu qué cla céac diéu khodn sé khac nhau néu nhuv thiét hai do chdm tré khéng

“hop Iy” .

— Diéu khoan s& khéng dugc ap dung trong tredng hop cé hanh vi llva dgi
nghiém trong
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V. Gi&i han thiét hai knoan 1.15)

Theo FIDIC, "Khéng bén nao sé phai chju trach nhiém...cho viéc mat kha nang st dung bt
ky Cong trinh, m&t Igi nhudn, mat bat ky hgp déng ndo hodc cho bat ky t&n that hoac thiét
hai gian ti€p hay hé lyy nao ma bén kia cé lién quan dén Hop déng cd thé phai ganh chju...”

Viéc loai bd “tén that hodc thiét hai gidn ti€p hay hé lyy” sé cé y nghia ddi véi théng luét
— Nhi*ng sé thudng khong c6 y nghia theo dan ludt

2

Vi dy nhv theo phép luat Phép, thiét hai phai “tryc ti€p” thi méi ¢ thé yéu cdu béi thuéong

Do dé, thiét hai “khéng tryc ti€p” von da khéng thé dvoc yéu cdu béi thudng
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- VINC

VI. Ban giai quyét tranh chap @itu21)

— Ban dau, Tu Van duoc dy dinh sé khong chi giai quyét khiéu nai coa Nha Thau

— Ma con bao gém “cac tranh chap” gitra Cho Dau Tw va Nha Thau

— Viéc gidi quyét nay phai dvoc thyc hién mét cac doc 1ap va cdng bang

— Tuy nhién, viéc nay da khdng dat dugc thanh cdng khi 4p dung trén quy mé qudc té
— Do do, vao nhirng ndm 1990, FIDIC d& bé di vai tro giai quyét tranh chap cva TvVan

— Va trao vai trd nay cho Ban giai quyét tranh chp (sau day goi la (*DB")

— DPiém manh cba DB la sy d6c 1ap hoan toan
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- VIAC

VI. Ban giai quyét tranh chap w21

La mét co ché cba Hop ddng

DPuoc thiét 1ap tai giai doan dau cva Hgp déng
— Duoc gil nguyén trong sudt théi han cia DB

— Bao gém 1 hodc 3 chuyén gia xay dyng

DB sé tr& nén quen thudc v&i dy &n va nam rd dy én

Hb tro trong viéc ngdn nglra tranh chdp phét sinh va gidi quyét tranh chap
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VI. Ban giai quyeét tranh chap i 21)
— Quy trinh giai quyét tranh chép:
— Khi mét tranh ch3p dugc dva 1én, DB sé ra quyét dinh d6i véi tranh chap dé
— Quyét dinh dugc dva ra cé hiéu lyc déi vai cac bén ngay lap toe.

— Né&u nhv mét bén khéng hai long véi quyét dinh, bén dé phai co thong bao vé viéc khéng
hai long (sau day goi la "NOD")

— NOD sé cho phép cac bén dva vy viéc ra trong tai

— Nhung trong thoi gian ché doi két qua trong tai, cac bén phai tuan tho véi quyét dinh

Né&u khéng c6 NOD, quyét dinh sé dugc xem la “cudi cng va rang bud
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VI. Ban giai quyét tranh chap @i 21)

Can c theo hop ddng, thd tyc DB sé rang budc ddi v&i cac bén

Do d6, cac bén phai tén trong quyét dinh cla DB

— Viéc khéng tudn tho quyét dinh DB sé dvoc xem la vi pham hop déng

— Tuy nhién, thd tuc DB sé khdng duoc xem la trong tai

— Thd tyc DB cling khéng phai la can c& d€ ra phan quyét trong tai

— Vi vay, viéc thi hanh quyét dinh cba DB & phuong dién quéc té 1a khdng thé

— Tuy nhién, Hop déng FIDIC c6 quy dinh lién quan dén quyét dinh cba DB

— Quyét dinh cba DB ¢4 thé dugc budc thi hanhthdng qua mét phan quyét trong tai
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= VIAC

VI. Ban giai quyét tranh chap @iz

— Theo théng luat, Ban gidi quyét tranh chap dvgc xem la mot loai quyét dinh cba chuyén gia

— Theo dan luét, ban chat cla Ban gidi quyét tranh chap van chuva duoc rd rang

Nhung Ban giai quyét tranh chap van duoc cdng nhén theo dan luét

Cé it nhdt bon nude dan luat co luat diéu chinh déi vai Ban giai quyét tranh chap

— Céc nwdc nay bao gdm: Brazil, Honduras, Y va Peru

Cach Ban giai quyét tranh chap dvoc quy dinh trong hgp déng rat quan trong
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3 VIAC

VIl. KET LUAN

— Ma3u hop déng FIDIC ludn can duoc diéu chinh
— Cho phu hgp v&i dy an cy thé va luat ap dung
— Néu nhuv viéc diéu chinh duoc thyc hién,

— Viéc s dung tai cac nudc dan luat sé khong gdp tré ngai
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CAU HOI & TRA LOI

Cam on!
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HICACe

I AGENDA

CONFERENCE ROOM 13:30 - 17:00

Section A : International Construction Contract- When Contract Clause Contradicts
The Governing Law (By SCLVN)

e 13:30 - 15:00 ~ Panel Al
Delay Penalty and Delay Damages

Moderator
Trinh Nguyen

Founding partner of

Speaker
Akshay Kishore

Partner at Bird & Bird

Speaker
Nguyen Cong Phu

Former Deputy Chief Justice of Economic

TNP Law Court of Ho Chi Minh City People’s Court
Vice chairperson
of SCL Vietnam Speaker Speaker
Pardeep Singh Khosa Andrew Heng
& Director at Morgan Lewis Stamford LLC Senior Partner at ZMM
“L
e 15:00 - 15:30 — Break
e 15:30 - 17:00 Panel A2

Force Majeure, Fundamental Change of Circumstances
and Exceptional Event

Speaker
Prof. Do Van Dai

Vice Rector of Ho Chi Minh City

Moderator
Vu Thi Thinh

Senior Associate

Speaker
Antoine Logeay
Partner at APFL & Partners

at LNT & Partners University of Law Hanoi office
Speaker Speaker
Assoc. Prof. Kelvin Aw
Partner CMS

Nguyen Minh Hang

IAC's Arbitrator

Senior Lecturer at the Faculty of Law
Foreign Trade University

CAMELLIA ROOM 13:00 - 17:00

Section B : As East Meets West In International Arbitration (By VIAC)

e 13:00 - 13:30 ~ Registration

e 13:30 - 13:35 ~ Opening remarks

e 13:35 -13:50 ~ MoU Signing Ceremony between Vietnam International Arbitration
Centre (VIAC) and Dubai International Arbitration Centre (DIAC)

e 13:50 - 15:15 ~ Panel Bl

Dynamics of Multiple Legal systems regulating an International Arbitration and
Implications for Choice of Laws

Moderator Speaker Speaker

Ngo Thanh Tung Assoc. Prof. Duong Anh Son e Charis Tan

Managing Partner at VILAF VIAC's Listed Arbitrator,Lecturer at Faculty Partner at Peter & Kim
| S

VIAC's Listed Arbitrator of Economic Law, University of Economics
and Law - Vietnam National University
Ho Chi Minh City

e 15:15 - 15:30 ~ Break
e 15:30 - 17:00 ~ Panel B2
Inquisitorial Style vs. Adversarial Style in International Arbitration & Best Practices
Moderator/ Speaker Speaker Speaker
Nguyen @ Do Khoi Nguyen Pao Nhu Ngoc Linh
;1::::: atD::::/igemam ‘o I \F;;r'érllserL ias';;(ﬁr;lbgf:;\t%arpore) Associate at Rajah & Tann LCT

Chambers, Deputy Director
of Vietnam Institute for

N s Speaker
International Arbitration
Research and Training o) Joel Quek
(VIART) at VIAC f‘ Partner at WongPartnership LLB

NETWORKING EVENT 18:00-21:00

Gala Dinner On Floating Restaurant Along Saigon River
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o wie LNT

&PARTNERS

THOA THUAN PHAT VI PHAM VA BOI THUONG
THIET HAI TRONG HOP PONG XAY DUNG

Nguyé&n Céng Phu

Trong tai vién VIAC, Luat sw thanh vién Céng ty Luat TNHH LNT & Partners
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owie LNT

&PARTNERS

NOI DUNG CHINH

1. LUAT PIEU CHiNH HOP DONG XAY DUNG TAI VIET NAM
NGUYEN TAC AP DUNG LUAT

BAN CHAT CUA PIEU KHOAN BOI THUONG DO CHAM TRE
THUC TIEN XET XU TAI TOA AN VA TRONG TAI VIET NAM

o > & BN

QUAN DIEM CUA TAC GIA VE BOI THUONG DINH TRUOC
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LUAT DIEU CHINH HOP PONG XAY DWNG TAI VIET NAM (1)

> Phan loai Hop déng xay dwng dé xac dinh luat diéu chinh
1. Phan loai theo muc dich giao két hop ddng cla cac bén:
(i) Hop dbng giao két gitra cac bén déu c6 muc dich sinh lgi
(i) Hop dbng giao két co it nhat mot bén khdng cé muc dich sinh lgi
2. Phan loai theo chii thé hop ddng:

(i) Hop ddng giao két c6 hoac khong cé sir dung vén nha nuéc

(i) Hop ddng giao két c6 hodc khong co nha thau nuéc ngoai

HO CHI MINH CITY INTERNATIONAL HO| THAO TRONG TAI XAY DUNG quadc TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024
Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quéc té:

When Legal Traditions Collide Khi cac truyén thang phap Luat cé su xung dot

o wie LNT

&PARTNERS

LUAT DIEU CHINH HOP PONG XAY DUWNG TAI VIET NAM (2)

> Luat diéu chinh Hop déng xay dwng tai Viét Nam

- Luat chung: B8 luat dan sw 2015 (diéu chinh chung tat ca Hop déng)

- Luat chuyén nganh: Luat xay dwng (diéu chinh chung tat ca Hop ddng xay dwng)

- Luat thwong mai 2005: Biéu chinh Hop déng xay dwng trong cac hoat dong thwong mai (loai 1.(i))
> Quyén chon luat didu chinh Hop déng xay dwng

- Quyén Iwa chon Luat thwong mai trong hop déng loai 1.(ii) va lwa chon luat nwéc ngoai.
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&PARTNERS

NGUYEN TAC AP DUNG LUAT

> Nguyén tic ap dung luat theo quy dinh tai Diéu 4 Bo luat dan sw
> Nguyén tic ap dung luat theo quy dinh tai Diéu 4 Luat thwong mai

> Nguyén tic ap dung luat theo quy dinh tai Diéu 4 va Diéu 11 Luat xay dwng

> Nguyén tic ap dung theo quy dinh tai Diéu 156 Luat ban hanh vin ban quy pham phap luat
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BAN CHAT CUA PIEU KHOAN BOI THWONG DO CHAM TRE

> Phap luat Viét Nam phan biét 2 ché tai: phat vi pham va bdi thwong thiét hai

> Néu thda thuan 1a “bdi thwdng thiét hai” thi ap dung quy dinh vé& bdi thwéng thiét hai
> Néu thda thuan 1a “phat vi pham” thi 4p dung quy dinh vé phat vi pham

> Van dé dat ra:

- Co6 dwoc thda thuan dinh trudc sé tién bdi thwong trong hop ddng?

- Néu théa thuan Ia “phat vi pham” cé bi khdng ché mirc phat?

- Ngoai mtrc phat theo théa thuan, cé phai bdi thwdng thiét hai?
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THUC TIEN XET XU TAI TOA AN VA TRONG TAI VIET NAM (1)

> Thwec tién xét xtr tai Toa an Viét Nam vé boi thwong dinh trwdc
- Chuwa c6 van ban huéng dan ctia TAND téi cao vé bdi thuwdng dinh trwée
- Chuwa cé an lé c6 lién quan do TAND t6i cao céng bd

Chua cé nghién ctru vé thye tién ap dung phap luat ciia Toa an Viét Nam

Chi c6 Quyét dinh giam déc thdm ctia TAND ti cao (khéng chap nhan) trong vu an cu thé
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THUC TIEN XET XU TAI TOA AN VA TRONG TAI VIET NAM (2)
> Thuc tién xét xtv tai Trong tai Viét Nam
- Chua c6 dir liéu vé quan diém x( ly diéu khoan bdi thweng dinh trude
- Chi cé théng tin (khdng chinh thirc) v& quan diém ctia Hoi ddng trong tai trong 1 vu cu thé
> Quan diém cua cac luat sw, chuyén gia VN vé béi thweng dinh truwérc
- C6 quan diém chap nhan diéu khoan bbi thuwdng dinh trwéc (khong han ché)

- C6 quan diém khéng chap nhan (ddng tinh v&i Quyét dinh Giam déc thdm néi trén)
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QUAN DIEM CUA TAC GIA VE BOI THUONG DBINH TRUOC (1)

> Nén ton trong théa thuan cla cac bén nhwng Toa an/Trong tai c6 quyén didu chinh khi mét bén
chirng minh dwoc sé tién théa thuan khdng hop 1y
» Can cl phap luat: Cac diéu 3, 4, 117 B0 luat dan sw Viét Nam

> Twong tw luat mot sé nwédce theo hé thdng dan luat: Bidu 1152 Bo luat dan sy Phap, Diéu 343 Bo

luat dan sy Blre, Piéu 333 Bo luat dan sw Nga ...
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QUAN DIEM CUA TAC GIA VE BOI THUONG DBINH TRUOC (2)

> Y nghia cla viéc chap nhan diéu khoan bdi thwong dinh trwéc:
- Ton trong y chi tw nguyén théa thuan cua cac bén
- VAan bao dam quyén bac bd clia mot bén néu chirng minh dwoc sw vo ly
- Giai phéng nghia vu chirng minh thiét hai cta bén bi vi pham

- D& cao trach nhiém tuan tha hop déng, bao vé hiéu qua bén bj vi pham
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Tran trong cam on!
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Agreement on Penalty for Violation and
Compensation for Damage in Construction Contract

Mr. Nguyén Céng Phu
Arbitrator of VIAC; Partner of LNT & Partners Law Firm
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MAIN TOPICS

1. LAW GOVERNING CONSTRUCTION CONTRACT IN VIETNAM
PRINCIPLES OF APPLICATION OF LAW

NATURE OF COMPENSATION FOR DELAY CLAUSE

JUDICIAL PRACTICE OF COURT AND ARBITRATION IN VIETNAM

o > @ D

AUTHOR’S VIEWPOINTS ON LIQUIDATED DAMAGES
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LAW GOVERNING CONSTRUCTION CONTRACT IN VIETNAM (1)

» Categorize construction contract to determine the law governing:
1. Categorize according to the purpose of concluding a contract between parties:
(i) The contract concluded by the Parties arises benefits together;
(i) The contract concluded by at least one Party does not arise benefits.
2. Categorize according to the subject of the contract:

(i) Whether the concluded contract uses the state capital or not;

(ii) Whether the concluded contract has foreign contractors or not.
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LAW GOVERNING CONSTRUCTION CONTRACT IN VIETNAM (2)

» Law governing construction contract in Vietnam

= General Law: Civil Code 2015 (governs all contracts generally);

= Special Law: Construction Law (governs all construction contracts generally);

= Commercial Law 2015: governs construction contracts in commercial activities (type 1.(i)).
> Right to select the law governing construction contract

- Right to select the Commercial Law in contract type 1.(ii) and select foreign laws.
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PRINCIPLES OF APPLICATION OF LAW

> Principles of application of law according to Article 4 of Civil Code 2015;
> Principles of application of law according to Article 4 of Commercial Law;
» Principles of application of law according to Article 4 and Article 11 of Construction Law;

> Principles of application of law according to Article 156 of the Law on Promulgation of

Legal Documents.
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NATURE OF COMPENSATION FOR DELAY CLAUSE

> Vietnamese law distinguishes 02 sanctions: Penalty for Violation and Compensation for Damage.

> If the agreement is “Compensation for Damage”, the provision of Compensation for Damage shall
be applied.

> If the agreement is “Penalty for Violation”, the provision of Penalty for Violation shall be applied.
» The problems arising that:

- Whether the Parties entitled to agree to the liquidated damages amount in the contract?

- If the agreement is “Penalty for Damage”, whether the level of penalty shall be limited?

- In addition to the level of penalty agreed, whether there exists the Compensation for Violation?
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JUDICIAL PRACTICE OF COURT AND ARBITRATION IN VIETNAM (1)

» Judicial practice of Court in Vietnam regarding Liquidated Damages
- There are no direction documents of the Supreme People’s Court related to Liquidated Damages;
- There are no legal precedents published by the Supreme People’s Court related to Liquidated Damages;

- There are no researches on the practical application of the law by the Viethamese Court;

- There is only a Cassation decision of the Supreme People’s Court (not accepted) in a special case.
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JUDICIAL PRACTICE OF COURT AND ARBITRATION IN VIETNAM (2)

» Judicial practice of Arbitration in Vietnam regarding Liquidated Damages

- There is no data about the viewpoint of resolving Liquidated Damages Clauses;

- There is information (unofficial) about the viewpoint of the Arbitration Tribunal in a special case.
> The viewpoints of Viethamese Lawyers and Experts related to Liquidated Damages

- Some viewpoints accepted the Liquidated Damages Clause (unlimited);

- Contrastively, some viewpoints did not accept the Liquidated Damage Clause (agree with such Cassation

decision)
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AUTHOR’S VIEWPOINTS REGARDING LIQUIDATED DAMAGES (1)

» The parties' agreement should be respected, but the Court or the Arbitration is entitled to adjust

when a party proves that the liquidated damages amount agreed is unreasonable.

» Legal basic: Articles 3, 4, 117 of the Vietnamese Civil Code.

» Similar to the laws of some countries following the civil law system: Article 1152 of the French Civil

Code, Article 343 of the German Civil Code, Article 333 of the Russian Civil Code, etc.
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AUTHOR’S VIEWPOINTS REGARDING LIQUIDATED DAMAGES (2)

> Meaning of accepting Liquidated Damages Clause:
- Respect the voluntary agreement of the Parties;
- Ensure the right of one party to reject if such party proves absurdity;
- Release the aggrieved party's obligation to prove damages;

- Promote the responsibility to comply with the contract and protect the aggrieved party effectively.
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Bird & Bird ATMD

A comparative view on delay damages
and penalty clauses in common
standard contract forms

Akshay Kishore
Partner, Bird & Bird ATMD, Singapore
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KEY ISSUES

Part 2. Overview of Delay Damages/Penalties in Standard Form Contracts

Part 3. Using civil-law based penalty clauses in common law-based contracts

Part 4. Using common-law based liquidated damages clauses in civil law-based contracts
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Liquidated damages clauses in:

Common law Civil law

® Liquidated damages: Genuine pre-estimate of likely ® Recognises penalties as a means to ensure
loss suffered in the event of breach of contract performance.

® Penalty: a sum that is extravagant and unconscionable ® Courts have the authority to adjust a penalty
in comparison to the greatest loss that could amount if it is manifestly excessive (e.g.
conceivably be proved to follow from a breach section 343 of the German BGB)

® Penalties are unenforceable (Dunlop Pneumatic Tyre Co
Ltd v New Garage & Motor Ltd [1915] AC 79, Denka
Advantech Pte Ltd v Seraya Energy Pte Ltd [2021] 1SLR
631)
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UAE Civil Code

® The terms "liquidated damages" and "penalties" are used interchangeably.

® Article 390 of the UAE Civil Code

1. The contracting parties may fix, in advance, the amount of damages either in the contract or in a
subsequent agreement subject to the law provisions.

2. Thejudge may, in all cases, at the request of one of the parties, amend such an agreement, in order
to make the amount assessed equal to the prejudice. Any agreement to the contrary shall be void.

® Dubai Court of Cassation ruled that it has the general discretion to reduce liquidated
damages if the damages suffered were less than the damages agreed (Case No. 138/94)
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Vietnamese Law: Construction Law & Civil Code

® Article 146 of the Construction Law:
1. Rewards and penalties shall be agreed by the parties and stated in the contracts.

2. For works using state funds, the fine level must not exceed 12% of the value of the violated
contract. In addition to the fine level as agreed upon, the violating party shall compensate for
damage caused to the other party and a third party (if any) in accordance with this Law and
relevant laws.

® Cap on penalty must not exceed 12% of the value of the breached portion of the contract
for constructions funded by public investment capital or state capital for non-public
investment.

® No cap on penalty amount for all other categories.
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Vietnamese Law: Construction Law & Civil Code
® Article 418 of the Civil Code — Agreements on penalties for breach

1. Penalty for breach means an agreement between the parties in a contract, whereby a party
breaching an obligation must pay a sum of money to the party whose rights are breached.

2. The amount of a penalty for breach shall be as agreed by the parties, unless otherwise provided
by relevant law.

3. The parties may agree that a party breaching an obligation must only be subject to a penalty for
breach without having to compensate for loss and damage, or must be subject to a penalty for
breach and also pay compensation for loss and damage. Where the parties have agreed on
penalties for breach but do not have an agreement on both penalties for breach and compensation
for loss and damage, the party breaching an obligation shall be required to be subject to the penalty
for breach only.
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FIDIC Red Book 1999, Sub-Clause 8.7

If the Contractor fails to comply with Sub-Clause 8.2 [Time for Completion], the Contractor shall subject to
notice under Sub-Clause 2.5 [Employer’s Claims] pay delay damages to the Employer for this default. These
delay damages shall be the sum stated in the Appendix to Tender, which shall be paid for every day which
shall elapse between the relevant Time for Completion and the date stated in the Taking-Over Certificate.
However, the total amount due under this Sub-Clause shall not exceed the maximum amount of delay
damages (if any) stated in the Appendix to Tender.

These delay damages shall be the only damages due from the Contractor for such default, other than in the
event of termination under Sub-Clause 15.2 [Termination by Employer] prior to completion of the Works.
These damages shall not relieve the Contractor from his obligation to complete the Works, or from any other
duties, obligations or responsibilities which he may have under the Contract.

*Employer's Claims refers to the Employer's right to claim payments it believes it is entitled to
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FIDIC Red Book 1999, Sub-Clause 8.7

® Where the Contractor fails to complete by the stipulated Time for Completion and there is
no Extension of Time, Delay Damages are payable by the Contractor.

® Sub-clause 8.2 Time for Completion: The Contractor shall complete the Works ... within the Time
for Completion for the Works ... achieving the passing of the Tests on Completion, and completing
all the work stated in the Contract for the purposes of taking-over.

® Delay Damages are to be paid as stated in the Appendix to Tender for each day that
lapses between the Time of Completion and the date stated in the Taking-Over Certificate.
The sum to be paid is capped at the maximum amount stipulated in the Appendix to
Tender.
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FIDIC Red Book 1999, Sub-Clause 8.7

® Delay damages shall be the only damages due from the Contractor for such default other than in the
event of termination prior to completion of the works.

® Sub-Clause 15.2 & 15.4: in the event of termination, the Employer may claim damages for the extra costs of
completing the Works.

® Prevailing interpretation: liquidated damages accrue until the contract is terminated, at which point the
contractor is liable to pay damages for breach of contract. (Triple Point Technology, Inc v PTT Public Company
Ltd [2021] UKSC 29, endorsed in Diamond Glass Enterprise Pte Ltd v Zhong Kai Construction Co Pte Ltd [2023]
1SLR 1451).

® General damages are claimable where the liquidated damages provision clause is inoperable and is
not capped by the amount of liquidated damages (Crescendas Bionics Pte Ltd v Jurong Primewide Pte
Ltd [2021] SGHC 189).

® c¢fBallymore Embassy Gardens Company Ltd v Dobler UK Ltd [2021] EWHC 2207
where the courtimposed a cap on general damages
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Public Sector Standard Conditions of Contract for Construction Works
2020 (PSSCOCQ)
® 16.1 Payment by the Contractor

® Where works have not been substantially completed within the Time for Completion or any
extended time, the Contractor shall pay liquidated damages calculated at the rates
determined by parties for the duration the works remain incomplete.

® Cl14.1Completion of Time: The Contractor shall complete the Works and any phase or part
of the Works within the Time or Times for Completion stated in: (a) The Letter of
Acceptance; or (b) The Appendix, as the case may be.

® The Contractor’s obligations to complete the Works and other obligations under the Contract
remains.
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PSSCOC

® 16.2 Reduction of Liquidated Damages

® Where the Time for Completion has expired and there is certified Substantial
Completion, the Contractor is liable for liquidated damages for failure to complete the
remainder of the works. The sum to be paid is to be reduced in the proportion which
the value of the part so certified bears to the value of the whole of the Works.

® 17.1 Substantial Completion: when the Contractor considers that a substantial amount
of work is done, the Contractor may give notice to the Superintending Officer to obtain
a Certificate of Substantial Completion.
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PSSCOC

® 16.3 Employer's Common Law Rights for Damages

® If the Employer is unable to recover liquidated damages, the Employer is entitled to recover loss,
expense, costs or damages that he is entitled to under common law as if the liquidated damages
provisions did not form part of the Contract.

® The Contractor’s liability to pay the Employer loss, expense, costs or damages shall not be
limited by the amount of liquidated damages for which he might otherwise have been liable.

® 16.4 Extension of Time During Delay Period

® Where there is an extension of time due to works delayed (due to e.g. variation or pandemic), the
Employer’s right to liquidated damages shall not be affected. The extension of time will be
added to the Time for Completion of the Works.
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German VOB/B

§ 12 Contractual penalties
® (1) If contractual penalties are agreed, §§ 339 - 345 of BGB shall apply.

® (2) If a contractual penalty has been agreed for the event that the Contractor fails to meet a
deadline, such penalty shall be due if and when the Contractor is in delay of performance.

® (3) If the contractual penalty amount is calculated based on the number of days, only
business days are counted, and if based on the number of weeks, every business day of a
week started counts as 1/6 of a week.

® (4) If the Procurer has accepted the work, the Procurer may only claim a penalty if the
Procurer reserved the right to do so at the time of acceptance.
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GermanVOB/B, § 11

® Where agreed, a penalty is due where there is a delay of performance

® §§339-345applies

® Penalties may be agreed in scenarios of non-performance, delayed performance orimproper
performance of obligations

® Penalties may be monetary or in some other form

® The court may reduce a penalty that is disproportionately high considering every legitimate
interest of the obligee (Employer).

® Where the obligee is entitled to claim damages, they may demand the penalty to be the minimal
amount of damage and claim additional damages. This only applies if the penalty is monetary.
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GermanVOB/B, § 11

® Rates are calculated by business days or by weeks (in which case a business
day is 1/6 of a week)

® Procurer may claim a penalty if it has reserved the right to do so at the time
of acceptance

® § 307 BGB —a penalty clause may be unenforceable if it is contrary to the
P Y
good faith principle, i.e. unreasonably disadvantages the counterparty
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Applying VOB/B in common law jurisdictions

Suggested modifications

® Remove "penalty" terminology to avoid conceptual confusion
p y ay p

® Ensure that the agreed amount is reasonable and proportionate to the
actual damages suffered

® Imposing a cap on liquidated damages payable may be helpful

® The sum must be monetary and not in any other form
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Applying VOB/B in common law jurisdictions

Suggested modifications
® Insert a clause on reduction of liquidated damages in the case of Substantial
Completion may be included

® Expressly allow for general damages to be claimed:

¢ ifliquidated damages are not recoverable; and/or

® inthe event the Employer terminates the contract before Works are completed
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Applying FIDIC & PSSCOC in civil law jurisdictions

® Generally easier to apply common-law based provisions in civil law
jurisdictions
® A&B v AGC (2020), Vietnam, People's court of Ho Chi Minh City — upheld
amended FIDIC delay damages clause as a penalty
® Cl8.7: "the fines and compensation for late payment are calculated at a rate of 0.19% of
the remaining value of each delayed part in the corresponding Appendix for each day of
delay compared to the detailed progress program/Completion date and the date in the

acceptance certificate but not exceeding 12% of the value of the contract for each part in
violation"
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Suggested modifications

® Consider the applicable governing law
court where it is manifestly excessive
principle

amount where the Employer is entitled to damages
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Applying FIDIC & PSSCOC in civil law jurisdictions

® Remove the cap on liquidated damages. Penalties may be adjusted by the
® Regardless, the penalty sum should not be contrary to the good faith

® Expressly allow for additional damages to be claimed on top of the penalty

Bird &Bird ATMD

Q&A
Thank you!
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What are delay damages?

® Delay Damages refer to damages arising from delay.

* Delay — (i) the period fo time by which the works have fallen behind a specified time target; (ii)
the difference in time to complete the work compared to the period allowed for completion.
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What are liquidated damages?

® Where parties stipulate a sum to be paid in the event of a breach, that contract term is
enforceable if it is a genuine pre-estimate of loss, but not if it constitutes a penalty.

¢ Valid liquidated damages clauses are enforceable upon proof of breach, ie. no need to show
actual damage.
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Liquidated damages or penalty?

Dunlop Pneumatic Tyres Co Ltd v New Garage & Motor Ltd [1915] AC 79, United Kingdom, House of
Lords

® s the stipulated sum a genuine covenanted pre-estimate of damage or the payment of money stipulated
as a threat to the offending party?

¢ “... the essence of liquidated damages is a genuine covenanted pre-estimate of damage”

® “[t]he essence of a penalty is a payment of money stipulated as [in terrorem] of the offending party”

® “The question whether a sum stipulated is penalty or liquidated damages is a question of construction to
be decided upon the terms and inherent circumstances of each particular contract...”
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Liquidated damages or penalty?

Cavendish Square Holding BV v Makdessi [2016] AC 1172, United Kingdom, Supreme Court

¢ Is the contractual clause a secondary obligation which imposes a detriment on the contract-breaker out of
all proportion to any legitimate interest of the innocent party?

® [32] “The true test is whether the impugned provision is a secondary obligation which imposes a
detriment on the contract-breaker out of all proportion to any legitimate interest of the innocent party in
the enforcement of the primary obligation. The innocent party can have no proper interest in simply
punishing the defaulter. His interest is in performance or in some appropriate alternative to performance.
In _the case of a straightforward damages clause, that interest will rarely extend beyond
compensation for the breach, and we therefore expect that [the] four tests [in Dunlop] would
usually be perfectly adequate to determine its validity. But compensation is not necessarily the only
legitimate interest that the innocent party may have in the performance of the defaulter’s primary

obligations...”

[Emphasis added in bold and underline]
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Liquidated damages or penalty?

Denka Advantech Pte Ltd v Seraya Energy Pte Ltd [2020] SGCA 119, Singapore, Court of Appeal

® The test in Dunlop is preferred.

® The Court should still consider the elements of Commercial Interest and Relative Bargaining Power of the
parties.

® [151] “...[Although the legitimate interest test] appears to be a modern approach that endorses a more
flexible legitimate interest of the innocent party in seeking to enforce the contractual provision in question,
.... We respectfully decline to follow it and endorse the statement of principles set out by Lord
Dunedin in Dunlop instead.”

[Emphasis added in bold and underline]
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WHEN DAMAGES CLAUSE CONTRADICTS
GOVERNING LAW
- THE MALAYSIAN EXPERIENCE

ANDREW HENG YENG HOE
ZMM : ZAIN MEGAT & MURAD
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KEY ISSUES

Contracts Act 1950 : Liquidated Damages & Proving Actual Damages

Damages Clause Contradict Governing Law : Selva Kumar A/L Murugiah V Thiagarajah Al/ Retnasamy
[1995] 1 MLJ 817

Paradigm Shift : Cubic Electronics Sdn Bhd (In liquidation) v Mars Telecommunication Sdn Bhd [2019] 6

MLJ 15

Building Claimant’s Case : Reasonable Compensation

Respondent’s Comeback : Unreasonableness — Extravagant, Unconscionable, Disproportionate
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“[64] Having noted the foregoing, does this then mean that for every case where the innocent party
seeks to enforce a clause governing the consequences of breach of a primary obligation, it invariably
has to prove its actual loss or damage? Selva Kumar and Johor Coastal seem to answer in the
affirmative, unless the case falls under the limited situation where it is difficult to assess actual
damage or loss.”

[Emphasis added]

Richard Malanjum CJ in the Fedaral Court of Cubic Electronics Sdn Bhd
(In Liquidation) v Mars Telecommunication Sdn Bhd [2019] 6 MLJ 15
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“In the first place, in this country there is no difference between penalty and liquidated damages.
Section 75 of the Contract Ordinance which is the same as s 74 of the Indian Contract Act...”

[Emphasis added] Thomson J in the Maniam v The State of Perak [1957] MLJ 75

"It is obvious that any submission as to whether a certain clause in a contract is a penalty or liquidated
damages is an exercise in futility...”

“"At common law, where there is no such section in question, the effect of a sum being found as a
penalty, is therefore that the innocent party to a breach of contract is not left with no remedy, he can
still recover damages or compensation which he has however to prove, and it is immaterial that such
compensation if proved, exceeds or not, the stipulated penalty.”

Peh Swee Chin FCJ in the Federal Court case of Selva Kumar A/L

[Emphasis added] Murugiah V Thiagarajah A/L Retnasamy [1995] 1 MLJ 817
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CONTRACTS ACT 1950 :

LIQUIDATED DAMAGES &
PROVING ACTUAL DAMAGES
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SECTION 75 OF CONTRACTS ACT 1950

“"Compensation for breach of contract where penalty stipulated for

75. When a contract has been broken, if a sum is named in the contract as the amount to be
paid in case of such breach, or if the contract contains any other stipulation by way of penalty,
the party complaining of the breach is entitled, whether or not actual damage or loss is proved
to have been caused thereby, to receive from the party who has broken the contract reasonable
compensation not exceeding the amount so named or, as the case may be, the penalty
stipulated for.”

[Emphasis added]
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IV

DAMAGES CLAUSE CONTRADICT
GOVERNING LAW :
SELVA KUMAR A/L MURUGIAH V
THIAGARAJAH A/L RETNASAMY
[1995] 1 MLJ 817
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SELVA KUMAR A/L MURUGIAH v THIAGARAJAH A/L RETNASAMY
[1995] 1 MLJ 817

"We hold first, that the literal construction should not be strictly adhered to and the words in question should
be given a restricted or limited construction though the language used in the words in question expresses really
no circumscription of the area of operation...”

"The ratio of the case seems to be that such 'reasonable compensation' must be proved according to the usual
principles, and the court undertakes a consideration of the evidence adduced to see if there is any such proof or
such evidence of such actual damage or loss. If there is no such evidence, there will be no award of such
reasonable compensation...”

[Emphasis added]
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SELVA KUMAR A/L MURUGIAH v THIAGARAJAH A/L RETNASAMY
[1995] 1 MLJ 817

"Secondly, we therefore further hold that the words in question, viz 'whether or not actual damage was
proved to have been caused thereby', are limited or restricted to those cases where the court would find
it difficult to assess damages for the actual damage or loss, as distinct from or opposed to all other
cases, when a plaintiff in each of them will have to prove the damages or the reasonable compensation for
the actual damage or loss in the usual ways...”

[Emphasis added]
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SELVA KUMAR A/L MURUGIAH v THIAGARAJAH A/L RETNASAMY
[1995] 1 MLJ 817

"Thirdly, therefore, we hold that the precise attributes of such contracts in which it is difficult for a court to
assess damages for the actual damage or loss, are cases where there is no known measure of damages
employable, and yet the evidence clearly shows some real loss inherently and such loss is not too
remote; then the court ought to award, not nominal damages, but instead, substantial damages not
exceeding the sum so named in the contractual provision, a sum which is reasonable and fair
according to the court's good sense and fair play...”

“Fourthly, we hold that in any case where there is inherently any actual loss or damage from the evidence or
nature of the claim and damage for such actual loss is not too remote and could be assessed by settled rules,
any failure to bring in further evidence or to prove damages for such actual loss or damage, will result
in the refusal of the court to award such damages, despite the words in question.”

[Emphasis added]
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PARADIGM SHIFT :

CUBIC ELECTRONICS SDN BHD
(IN LIQUIDATION) v
MARS TELECOMMUNICATION SDN BHD
[2019] 6 MLJ 15
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CUBIC ELECTRONICS SDN BHD (IN LIQUIDATION) v MARS
TELECOMMUNICATION SDN BHD [2019] 6 MLJ 15

"[47] We begin by stating that the law of contract performs three pivotal functions. Firstly, it enables parties to create
legally binding obligations with each other. Secondly, it provides a means as to the enforcement of these
obligations. Underlying these two functions is the notion of freedom of contract. The regulation of freedom of contract
is the third function of the law of contract. This is achieved by providing for rules when obligations undertaken by
contracting parties are ignored, or when the law imposes certain obligations on the contracting parties ... It is the latter
context in which s 75 of the Act operates...

[56] However, quite recently this traditional formulation was restated by the United Kingdom Supreme Court in the case
of Cavendish. The dichotomy between genuine pre-estimated damages and penalty was abolished since the
distinction was held to be unhelpful and a damages clause could be neither a genuine pre-estimate nor a penalty, or
it could be both...”

[Emphasis added]
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CUBIC ELECTRONICS SDN BHD (IN LIQUIDATION) v MARS
TELECOMMUNICATION SDN BHD [2019] 6 MLJ 15

"[58] The restatement of the principles of law on damages clause represents a clear shift in judicial attitude
where courts are reluctant to interfere with parties freedom of contract, especially if the contracting parties
have comparable bargaining power and are properly advised. Hence, in a sense, the reformulation in Cavendish
gives more legal certainty to the operation of a damages clause as a permissible risk allocation tool. It also signifies
judicial recognition of the notion of broader commercial justifiability. Loss or damage is no longer confined to
pecuniary compensation. Applying the new approach or test it is therefore, as alluded to earlier, only in situations
when the sum stipulated in a damages clause is unconscionably high and exorbitant by reference to the innocent
party's legitimate interest in the performance of the contract that such a clause is struck down...”

[Emphasis added]
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CUBIC ELECTRONICS SDN BHD (IN LIQUIDATION) v MARS
TELECOMMUNICATION SDN BHD [2019] 6 MLJ 15

"[65] With respect and for reasons we shall set out below, we are of the view that there is no necessity for proof of
actual loss or damage in every case where the innocent party seeks to enforce a damages clause. Selva Kumar and
Johor Coastal should not be interpreted (as what the subsequent decisions since then have done) as imposing a legal
straightjacket in which proof of actual loss is the sole conclusive determinant of reasonable compensation. Reasonable
compensation is not confined to actual loss, although evidence of that may be a useful starting point.

[66] As for our reasons we begin by saying that in view of the legislative history of s 75 of the Act which need not be
elaborated in this judgment, we are of the considered opinion that there is nothing objectionable in holding that the
concepts of 'legitimate interest’ and 'proportionality’ as enunciated in Cavendish are relevant in deciding what
amounts to ‘reasonable compensation’ as stipulated in s 75 of the Act. Ultimately, the central feature of both the
Cavendish case and s 75 of the Act is the notion of reasonableness. Indeed, the ParkingEye Ltd v Beavis [2015] UKSC 67
judgment is replete with instances where the United Kingdom Supreme Court conflated ‘proportionality’ with
‘reasonableness’ (see: ParkingEye at paras [98], [100], [108], [113] and [193]).”

[Emphasis added]
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CUBIC ELECTRONICS SDN BHD (IN LIQUIDATION) v MARS
TELECOMMUNICATION SDN BHD [2019] 6 MLJ 15

"[68] Consequently, regardless of whether the damage is quantifiable or otherwise, it is incumbent upon the court to
adopt a common sense approach by taking into account the legitimate interest which an innocent party may have
and the proportionality of a damages clause in determining reasonable compensation. This means that in a
straightforward case, reasonable compensation can be deduced by comparing the amount that would be payable on
breach with the loss that might be sustained if indeed the breach occurred. (Emphasis added.) Thus, to derive
reasonable compensation there must not be a significant difference between the level of damages spelt out in
the contract and the level of loss or damage which is likely to be suffered by the innocent party.

[69] Notwithstanding the foregoing, it must not be overlooked that s 75 of the Act provides that reasonable
compensation must not exceed the amount so named in the contract. Consequently, the impugned clause that the
innocent party seeks to uphold would function as a cap on the maximum recoverable amount damages.”

[Emphasis added]
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CUBIC ELECTRONICS SDN BHD (IN LIQUIDATION) v MARS
TELECOMMUNICATION SDN BHD [2019] 6 MLJ 15

"[70] We turn now to the issue on burden of proof. The initial onus lies on the party seeking to enforce a clause under s 75 of
the Act to adduce evidence that firstly, there was a breach of contract and that secondly, the contract contains a clause
specifying a sum to be paid upon breach. Once these two elements have been established, the innocent party is entitled to
receive a sum not exceeding the amount stipulated in the contract irrespective of whether actual damage or loss is proven,
subject always to the defaulting party proving the unreasonableness of the damages clause including the sum stated therein, if
any.

[71] If there is a dispute as to what constitutes reasonable compensation, the burden of proof falls on the defaulting party
to show that the damages clause is unreasonable or to demonstrate from available evidence and under such
circumstances what comprises reasonable compensation caused by the breach of contract. Failing to discharge that burden,
or in the absence of cogent evidence suggesting exorbitance or unconscionability of the agreed clause, the parties who have
equality of opportunity for understanding and insisting upon their rights must be taken to have freely, deliberately and mutually
consented to the contractual clause seeking to pre-allocate damages and hence the compensation stipulated in the contract
ought to be upheld.”

Emphasis added
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BUILDING CLAIMANT’S CASE :
REASONABLE COMPENSATION
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MS ELEVATORS ENGINEERING SDN BHD v
JASMURNI CONSTRUCTION SDN BHD [2019] MLRAU 217

"[28] The burden was on the party seeking to enforce a damage clause under s 75 of the CA to adduce
evidence that there was a breach and that the contract contained a clause specifying a sum to be paid
upon breach. In the event of a dispute as to what constituted reasonable compensation, the burden
was on the defaulting party to show that the damage clause including the sum stated was
unreasonable: Cubic Electronics. After the LOA and the plaintiff had entered into the subcontract,
the plaintiff did not complain that the LAD clause or that the sum specified therein were illegal
or unfair or unreasonable.”

[Emphasis added]
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KERAJAAN MALAYSIA v KCSB KONSORTIUM SDN BHD
[2019] 10 MLJ 429

"[81] For that we must address the LAD claim which this court finds is a genuine pre-estimate of
the loss for the number of days of delay and in any event it would come within the excepted
category of cases where it is difficult to assess loss as there is no known measure of damages
employable, the stipulated sum may be recoverable as stated in Selva Kumar a/l Murugiah v
Thiagarajah a/l Retnasamy [1995] 1 MLJ 817 (‘Selva Kumar case’) and Johor Coastal Development Sdn
Bhd v Constrajaya Sdn Bhd [2009] 4 MLJ 445 (Johor Coastal case’)...

[83] The Federal Court has recently in Cubic Electronics Sdn Bhd v Mars Telecommunications Sdn Bhd
[2018] MLJU 1935 restated the law to allow the court to uphold the LAD clause where the loss per
day as agreed is a genuine pre-estimate and not a penalty.”
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GENUINE PRE-ESTIMATE

® ‘"exorbitant or unconscionable” - “Extravagant”
® Quantitative assessment
® LD : Basis of computation?

® Other consideration?
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ICON CITY DEVELOPMENT SDN BHD V
K-SHIN CORP SDN BHD [2022] 6 MLJ 941

"[41] Whether the damage is quantifiable or otherwise, the court has to adopt a common sense
approach by taking into account the genuine interest which an innocent party may have and the
proportionality of a damages clause in determining reasonable compensation.

[44] From the evidence adduced, we are of the view that the respondent has successfully discharged its
burden of proof, firstly, that was a breach of contract and that secondly, the SPA contains a clause
specifying a sum to be paid upon breach which is cl 13.1.2 of the SPA read with section 7 of Schedule A
of the SPA. See: Cubic Electronics Sdn Bhd (in liquidation) v Mars Telecommunications Sdn Bhd [2019]
6 MLJ 15; [2019] 2 CLJ 723.”

[Emphasis added]
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RESPONDENT’S COMEBACK :
UNREASONABLENESS -
EXTRAVAGANT, UNCONSCIONABLE,
DISPROPORTIONATE
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KAM SIEW v. TAN TONG KEONG & ORS
[2023] 6 MLRH 476

"[73] Secondly, in accordance with Cubic Electronics, taking into account the concepts of “legitimate interest” and
"proportionality”, this court decides that the Defendants [parties who have breached Clauses 4(ii) and (iv)] have
succeeded to discharge the onus to show that the total LAD in a sum of RM300.00 per day payable by the Defendants
to the Plaintiff (Total Payable LAD) pursuant to Clause 5(i) from 23.9.2018 (Extended Completion Date) until the date
of actual completion of the Works as duly verified by the Plaintiff’s representative (Actual Completion Date)
constitutes "unreasonable compensation”. This decision is based on the following reasons:

(1) in this case there is no Actual Completion Date. Hence, there is no "“terminus ad quem” to quantify and
limit the Total Payable LAD; and

(2) Clause 3(i) has expressly provided that the Total Cost (Works) is only RM300,000.00. In view of the
Defendants’ legitimate interest with regard to the Total Cost (Works) as stipulated in Clause 3(i), the Total

"

Payable LAD is “extravagant”, “unconscionable” and/or “disproportionate”.

[Emphasis added]
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IV

KAM SIEW v. TAN TONG KEONG & ORS
[2023] 6 MLRH 476

“[74] In view of the reasons explained in the above paragraph 73, an Assessment (Compensation) shall be
conducted by the learned Judicial Commissioner (who replaced me in Shah Alam Construction Court) to
determine the amount of reasonable compensation to be paid by the Defendants to the Plaintiff due to the
Defendants’ Breach [Clauses 4(ii) and (iv)].”

[Emphasis added]
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BLU-SKY SOLUTIONS LTD v
BE CARING LTD [2021] EWHC 2619 (COMM)

"[125] | am satisfied that the charges of £225 per connection impose on the defendant a detriment out of
all proportion to any legitimate interest of the claimant in the performance of the primary obligation. It is
not to recover its actual costs. It is almost eight times the amount of any actual loss of profit suffered by
the claimant. Its only purposes are either to frighten the defendant into entering into the MNS contract with
EE and doing what was necessary to secure the PAC codes and take up the connections if it was to think of
changing its mind (so that the claimant can obtain its profit) or to obtain compensation out of all proportion to
its only actual loss if not. | bear in mind that the court ought not to be too willing to hold a clause in a
commercial contract to be a penalty clause. However, on the facts of this case | am also satisfied that to
allow the claimant to recover such sums in such circumstances would be unconscionable. Insofar as
relevant, the fact that the clauses in question were hidden away in the middle of the STCs rather than
prominently positioned and explained supports me in my conclusion on this point.”

[Emphasis added]
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HL GOLF & TURF EQUIPMENT SDN BHD v
SHAN-SHUI GOLF & COUNTRY RESORT BHD [2022] MLJU 753

"[81] However, it is now incumbent upon the defaulting party to show that the sum specified in the
liquidated damages clause is unreasonable.

[82] In a case such as the present, where the maximum limit of the damages can be worked out (which
would be the total rental payable had the agreement been performed) and the plaintiff would have the
benefit of the whole award of damages being paid upfront well before the 5 year period of the agreement is
up, the sum specified may be said or proved to be unreasonable and excessive if there are no
reasonable steps taken in mitigation, and if the operating costs are not considered and deducted...”

[Emphasis added]
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TRIPLE POINT TECHNOLOGY INC v PTT PUBLIC CO LTD [2021] UKSC 29

"[85] While this is a relevant consideration, a clause under which liquidated damages cease to run at the date of termination cannot
be said to reward the contractor for its default to an extent comparable to a clause which makes recovery of any liquidated
damages for delay, including past delay, conditional upon whether the contractor chooses to complete the work. Any such factor
also has to be set against the point made by Sir Rupert Jackson that, after the contract has been terminated, the time taken to
complete the work is entirely outside the control of the original contractor. As Professor McKendrick has observed, it is possible that
the risk which this poses for the contractor could be mitigated by making clear in the clause itself that the liability to pay liquidated
damages will only arise post-termination if the employer and any replacement contractor complete the works in a timely, efficient
and cost-effective manner: see (2019) 8 JBL 577 at 593. But without some protection of this kind, it seems unlikely that a contractor
would put itself at the mercy of the employer by agreeing that liquidated damages should continue to run after the termination of
the contract.

[86] I conclude that it is ordinarily to be expected that, unless the clause clearly provides otherwise, a liquidated damages
clause will apply to any period of delay in completing the work up to, but not beyond, the date of termination of the
contract.”

[Emphasis added]
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Q&A
Thank you!

ANDREW HENG YENG HOE
Partner of ZMM : Zain Megat & Murad

Email : andrew@zainmegatmurad.com

Linkedin : Andrew Heng Yeng Hoe
(https://www.linkedin.com/in/andrew-heng-yeng-hoe/)

Website : https://www.zainmegatmurad.com/
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BAT KHA KHANG,
HOAN CANH THAY DOI CO BAN
VA SU KIEN BAT THUONG

PGS. TS. DO VAN DAl ‘
Giang vién Trwdng DH Luat TP. HO th’ Minh
Trong tai vién Trung t&m trong tai quoc té Viét Nam
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NOI DUNG

Phan I: B4t kha khang va sw kién bat thwong

Phan II: Hoan canh thay d6i co’ ban va sw kién bat thwong
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_movIKe

DAN NHAP

Tbn tai khai niem HDXD (Luat xay dwng)
Tdn tai khai niém va hé qua clta “sw kién bat kha khang” va “hoan canh thay déi co’ ban” (BLDS)
Khéng tén tai trong phap luat Viét Nam khai niém “sw kién bat thwong” nhu trong Fidic 2017

Vay quan hé giira “sw kién bat thwong” va cac khai niém trén nhw thé nao?
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3 VIAC

I. Bat kha khang va sy kién bat thuong

1. Sy kién bat kha khang

- Khodn 1 biéu 156 BLDS: s kién xay ra mot cach khach quan (1), khéng thé lwvdng trude duoc (2) va
khong thé khac phuc dwoc méc du da ap dung moi bién phap can thiét va kha ning cho phép (3).

- Hé qua dbi v&i quan hé hop ddng: Mién trach nhiém (khoan 2 Didu 351 BLDS, Didu 294 Luat TM),
ho&n thuc hién béng thoi gian sy kién (khodn 1 Diéu 296 Luat TM), diéu chinh hgp ddng (khoan 2
Diéu 143 Luat xay dwng).

- Kha nang théa thuan vé su kién bat kha khang: Thanh phan (hoan 2 Diéu 3 BLDS?) va hé qua
(khoan 2 Diéu 351 BLDS).
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I. Bat kha khang va sy kién bat thuong

2. Quan hé v&i sw kién bat thwong

- Tinh chét clia sw kién b4t thwong:

+ Lich st hinh thanh

+ Tinh chét: theo thda thuan

- Kha nang xac dinh la sw kién bat kha khang?
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3 VIAC

Il. Hoan canh thay ddi co ban va su kién bat thuwéng

1. Hoan canh thay déi co’ ban
- Cac thanh phan (khoan 1 Diéu 420 BLDS): chung vé&i sy kién bat kha khang (diém a va b), diém khac
biét so v&i bt kha khang (diém c, d va e)

- Hé qua (Pidu 420 BLDS): tw dam phan lai (khodn 2), pham vi cam thiép ctia co quan tai phan (khoan 3)
va trwac khi thay ddi, chdm dit (khoan 4)

- Kha néng théa thuan clia cac bén: khoan 2 Diéu 3 BLDS?

2. Quan hé v&i sw kién bat thwong

- Tinh chét cla sw kién bat thwong: theo thda thuan

- Kha nang xac dinh 1a hoan canh thay déi co ban?
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* Tsdovandai@yahoo.fr

HO CHI MINH CITY INTERNATIONAL
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide

THONG TIN BO SUNG

« D6 Van Dai (chu bién), Binh luén khoa hoc nhiing diém méi ctia BLDS 2015, Nxb. Hdng Blrc 2023
(xuat ban Ian th tw);

« D6 Van bai, Luat hop ddng Viét Nam-Ban an va binh luén ban an, Nxb. Héng Blrc 2023 (xuét ban
l&n th& chin);

« D6 Van Dai (chu bién), Gidi quyét tranh chap hop déng-Nhiing diéu doanh nhan cén biét, Nxb.
Thanh nién 2019 (xuét ban 1an the hai).
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Cam on!
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FORCE MAJEURE,
FUNDAMENTAL CHANGE OF
CIRCUMSTANCES AND
UNUSUAL EVENT

Assoc. Prof. Dr. DO VAN DPAI
Lecture of Ho Chi Minh City University of Law
Arbitrator of Vietnam International Arbitration Centre
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CONTENT

Part I: Force Majeure and Unusual Event

Part ll: Fundamental Change of Circumstances and Unusual Event
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~VIAC

INTRODUCTION

Exist the definition of Construction Contract (Construction Law)

Exist the definition and consequence of “force majeure event” and
“fundamental change in circumstances” (Civil Code)

Vietnamese Law does not exist the definition of “unusual event” as mentioned in Fidic 2017

How about the relationship between “unusual event” and s
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o VIAC

l. Force Majeure and Unusual Event

1. Force Majeure Event

- Clause 1 Article 156 of Civil Code: an event which occurs in an objective manner (1), which is not
able to be foreseen (2), and which is not able to be remedied by all possible necessary and
admissible measures being taken (3).

- The consequence of contract relationship: Exemption from liability (clause 2 Article 351 of Civil
Code, Article 294 of Commercial Law), delay execution by the event time (clause 1 Article 296 of
Commercial Law), amend the contract (clause 2 Article 143 of Construction Law).

- The ability to negotiate about the force majeure event: Component (clause 2 Article 3 of Civil Code)

and consequence (clause 2 Article 351 of Civil Code).
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CACS

l. Force Majeure and Unusual Event

2. The relationship between Force Majeure and Unusual Event
- Nature of Unusual Event:
< History of Formation

+« Nature: as an agreement
- The ability to determine whether an Unusual Event is Force Majeure Event?
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Il. Fundamental Change of Circumstances and Unusual Event

1. Fundamental Change of Circumstances

- Components (clause 1 Article 420 of Civil Code): Common points (points a and b), different points
compared with Force Majeure (points c, d and e)

- Consequence (Article 420 of Civil Code): renegotiate itself (clause 2), the scope of intervention of the
jurisdiction (clause 3) and before the change, termination (clause 4)

The ability to achieve an agreement between parties: clause 2 Article 3 of Civil Code?

2. The relationship between Fundamental Change of Circumstances and Unusual Event

The nature of the Unusual Event: as an agreement

The ability to determine whether Unusual Event is Fundamental
Change of Circumstances?
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ADDITIONAL INFORMATION

» Tsdovandai@yahoo.fr

« D6 Van bai (Ed), Binh ludn khoa hoc nhitng diém méi cia BLDS 2015, Publishing Company.
Hbéng Burc 2023 (4t edition);

« D6 Van bai, Luat hop ddng Viét Nam-Ban an va binh luén ban an, Publishing Company. Héng

Brc 2023 (9t edition);
« D6 Van bai (Ed), Gidi quyét tranh chép hop déng-Nhitng diéu doanh nhén cén biét, Publishing
Company. Thanh nién 2019 (29 edition).
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Q&A
Thank you!
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APFL
PARTNERS

Force Majeure, Fundamental Change of
Circumstances and Exceptional Event
French law perspective

ANTOINE LOGEAY
Partner, APFL Partners
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APFL
PARTNERS

KEY ISSUES

Part 2. Fundamental Change of Circumstances
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History of Force Majeure

APFL
PARTNERS

® Codification as early as 1804 in France’'s first Civil Code (the ‘Napoleonic Code’)

® Parties may invoke force majeure as of right.
® 3 cumulative criteria have emerged from the case-law of the Cassation Court:
® Exteriority (extériorité), i.e., event exterior to the affected party

® Unforeseeability (imprévisibilité), i.e., not reasonably foreseeable

® Irresistibility (irrésistibilité), i.e., could not be avoided
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PARTNERS

> wie P

2016 Contract Law Reform

® 2016 Contract Law Reform entered in force on 1 October 2016.

® The 3 criteria defined by the Cassation Court are codified.

® Art. 1218. — In contractual matters, there is force majeure where an event
beyond the control of the debtor, which could not reasonably have been
foreseen at the time of entry into of the contract and whose effects could not
be avoided by appropriate measures, prevents the debtor’s performance of his
obligation.
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= VIAC

Legal Remedies

® Termination of the contract by law where the “impossibility” is “permanent”.
(Art. 1218)

® Suspension of the contract where the “impossibility” is only “temporary”.
(Art. 1218)

® No damages for non-performance or |ate performance. (Art. 1231-1)

Others: no liability under the statutory 10-year builders’ warranty (Art. 1792-4-
1); suspension of time limitation for initiating a legal action,
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What about obligations to notify / mitigate?

APFL
PARTNERS

® It is generally admitted that the affected party has an obligation to timely
notify the other party based on the general principle of good faith.

® The same general principle may apply to consider that the affected party
has a duty to mitigate.
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Are Force Majeure Clauses Valid?

® Parties may provide for broader or more restrictive criteria than the ones
defined by the Cassation Court; they may provide for a list of events
qualifying as force majeure.

® Parties may define the conditions to be entitled to claim force majeure, such
as notice requirements, and obligations of the affected party.

® Parties may define the applicable remedies, such as time, money,
termination.

® Included in: AFNOR NF P 03-001 (ed 2017); FIDICs; etc.
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> wie P

What are the limits on such validity?

® Like any contract term, it must not deprive the debtor’s “essential
obligation” of its “substance”. (Art. 1170)

® |n standard form contracts, the clause “which creates a significant imbalance
in _the rights and obligations of the parties to the contract is deemed not
written”. (Art. 1171)

® More generally, if the wording of the clause is not clear, the courts may
be tempted to apply the three criteria defined by the Cassation Court.
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Judicial Revision for Change of Circumstances

® Traditional reluctance of the Cassation Court to allow the contract to be
revised by courts due to change of circumstances.

® Finally included as Article 1195 of the Civil Code by the 2016 Contract Law
Reform.

® Conditions are (i) change of circumstances, (ii) unforeseen, (iii) performance
of the obligation have become “excessively onerous” for the affected party.

® Gives aright to renegotiate or obtain termination or revision of the contract
by the court.
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Implementation

® Article 1195 of the Civil Code may conflict with other legal provisions, such
as Article 1793 of the Civil Code on fixed-price construction contracts.

® Parties to a contract, esp. fixed-price const. contracts, are advised to clarify
whether or not Article 1195 of the Civil Code would apply (e.g., the norm
AFNOR NF P 03-001) and, if so, in what way Article 1195 will apply.
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Q&A
Thank you!
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Force Majeure, Fundamental Change of
Circumstances and Exceptional Event in
International Construction Contracts

A Common Law Perspective

Kelvin Aw

Partner, Co-head Infrastructure Construction Energy Disputes, CMS Singapore
Senior Accredited Specialist (Building & Construction), Singapore Academy of Law
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law-tax-future

KEY ISSUES

Part 2. Force Majeure and Frustration in Other Asian Jurisdictions

Part 3. Application to Clause 18.1 of FIDIC 2017 / Clause 19.1 of FIDIC 1999
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Common Law: Force Majeure and Doctrine of Frustration

Force Majeure Frustration

® No general definition of what constitutes a situation of force ® Applies by law, e.g. Frustrated Contract Act 1959 in Singapore.

majeure, or its effect. ) !
yeure, 1 ®  “Where a contract has become impossible of performance or been

® Acontractual term to deal with (a) whether a force majeure otherwise frustrated, and the parties to the contract have for that
situation has arisen, and (b) parties’ rights and obligations that reason been discharged from the further performance of the
follow: contract”
®  (a) identify situations in which both parties have little or ¢ Unforeseen event which occurs through no fault of contracting
no control, and impedes the performance of the Contract. parties, rendering contractual obligations impossible to perform /

® (b) provide for a different kind of relief such as suspension fundamentally different from what was agreed

of obligations, extension of time for performance, ®  Stricter than force majeure in most Civil Law.
termination of contract, or some other variation to the

® Parties can agree to alter definition, and Courts will give effect.
contract.

Force majeure clauses can apply to non-frustration events.

HO CHI MINH CITY INTERNATIONAL Hf)| THAO TRONG TAI XAY DUNG quadc TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024
Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quéc té:

When Legal Traditions Collide Khi cac truyén thang phap Luat cé su xung dot

CMS

law-tax-future

Common Law: Force Majeure and Doctrine of Frustration

® Despite differences, principles relating to frustration still relevant to interpretation
of force majeure clauses.

® The wide use of force majeure clauses in commercial contracts today, due to
uncertain nature of frustration as a tool to allocate loss.

® Whether there is a general duty to take all reasonable steps to avoid the operation
of a force majeure depends on the language of the clause.

® Given the paramount principle of freedom of contract, Singapore will give effect to
the “Exceptional Events” under Clause 18.1 FIDIC 2017. However, beyond that,
parties can also rely on the doctrine of frustration in Singapore.
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Other Asian Jurisdictions (Malaysia)

®  Force majeure a contractual term.

®  Frustration codified under s 57(2) of Contracts Actigso: “a contract to do an act which, after
the contract is made, becomes impossible, or by reason of some event which the promisor
could not prevent, unlawful, becomes void when the act becomes impossible or unlawful.”

® 3elements:

®  Frustrating event not provided for under Contract, otherwise the Contract applies;
® Frustrating event not self-induced; and
®  Frustrating event changed the circumstances to make the performance of the contract
radically different from the originally undertaken. Change must be more than just
onerous or expensive. Court must find it practically unjust to enforce the original
promise.
¢ Depending on contractual obligations of both parties up till Covid-19 occurred, Covid-19 may
fulfil the elements and render the contract frustrated.
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law-tax-future

Other Asian Jurisdictions (India)

® Force majeure a contractual term, reinforced by s 32 of Indian Contract Act 1872.

® Frustration is codified in s 56 of Indian Contract Act 1872 which provides that the
impossibility or illegality of performance will result in a contract being void.

® 19 February 2020, the Indian Government issued a notice that Covid-19 “should be
considered as a case of natural calamity”, meaning that Covid-19 would invoke the
force majeure clause in parties’ contracts.

® However, the mere invocation of the force majeure clause does not absolve parties
from discharging their contractual obligations, condition precedent (if any) must
still be fulfilled.

®  Aprima facie case justifying the reason for inability to perform obligations must
be shown.
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CMS

law-tax-future

Other Asian Jurisdictions (Bangladesh)

® Force majeure a contractual term.
® No statute governs the definition of force majeure.

® Frustration is enshrined in s56 of the Contract Act 1872 which provides that a
contract becomes void when, inter alia, it becomes impossible to perform and that
the defaulting party did not know or could not have known that the contract
would be frustrated.
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Other Asian Jurisdictions (Indonesia)

®  Force majeure found in the Indonesia Civil Code, articles 1244 and 1245.

® Should a contract not provide for a force majeure clause or has one that is narrowly drafted,
parties can rely on the statutorily definition of force majeure.

® 3elements:

® Eventisunforeseeable;
® Eventis not within the affected party’s control; and
¢ Affected party is acting in good faith.

¢ Affected party must show that the event impeded his performance.

® Effect: Affected party excused from obligations and is not liable to damages during the force
majeure event.

® The scope of what constitutes force majeure can be contractually expanded or limited in a
contract.
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Other Asian Jurisdictions (The Philippines)

®  Force majeure found in the Civil Code of the Philippines, article 1174.

® Parties can rely on the statutory definition of force majeure should their contract not provide
for such a clause or if their force majeure clause is too narrowly drafted.

® 4elements:

® Eventis unforeseeable or unavoidable;

®  Cause of the breach of the obligation must be independent of the will of the party
seeking to be released from the obligation;

® Event must render it impossible the fulfilment of the obligation in a normal manner; and

® Party seeking release must be free from any participation in or aggravation of the injury
to the other party.

¢ Effect of invoking a force majeure is also that no liability attaches notwithstanding a
contractual breach.

Scope of a force majeure clause can be contractually expanded or limited by contract.
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Application to Clause 18.1 FIDIC 2017 / Clause 19.1 of FIDIC 1999

® Clause 18.1 FIDIC 2017 [Exceptional Events] / Clause 19.1 of FIDIC 1999 [Force Majeure] list 4 criteria:

® An exceptional event / circumstance which is beyond a Party’s control;

® The Party could not reasonably have provided against before entering into the Contract;
® Having arisen, such Party could not reasonably have avoided or overcome; and

® Is not substantially attributable to the other Party.

¢ Examples listed under Clause 18.1 are wider than what would fall within doctrine of frustration in Singapore.
® However, effect of Clause 18.1 and the doctrine of frustration in Singapore is different.
® Clause 18.1, condition precedent notice requirement must be met, and if so, provides option to terminate.

® Doctrine of frustration automatically discharges parties of their contractual obligations, and the effect of
such discharge is determined pursuant to the Frustrated Contracts Act 1959.
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— CMS

law-tax-future

Application to Clause 18.1 FIDIC 2017 / Clause 19.1 of FIDIC 1999

¢ Contractors in Singapore can rely on Clause 19.1 FIDIC 1999 or Clause 18.1 FIDIC 2017.

® Singapore High Court in Ser Kim Koi v GTMS Construction Pte Ltd and others and another appeal [2023] 1 SLR 1097, held that
the essence of a force majeure event is a radical event that prevents the performance of the relevant obligation, and which is
due to circumstances beyond the parties’ control.

¢ Covid-19 pandemic and the measures that followed after were both force majeure events.

® However, as “foreseeability” is a criteria of force majeure events under the FIDIC, an interesting question arises:

®  Whether a recurrence of a pandemic in the near future (e.g. 2025), would it constitute a force majeure event?

¢ Unlikely be an “unforeseeable” event.

® Important for contracts signed after Covid-19 pandemic to provide separately for pandemic, and not to rely on force majeure:

Singapore’s public sector contracts have adopted such a revision. In the latest version of the Public Sector Standard
Conditions of Contract for Construction Works 2020, a pandemic is expressly separately from force majeure.
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Q&A

Cam on / Thank you

HO CHI MINH CITY INTERNATIONAL HOI THAO TRONG TAI XAY DUNG quoc TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024

Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quoc t&:
When Legal Traditions Collide Khi céc truyén théng phap Luat cé su xung dot

Section A | Panel Discussion 2 - 3




Force Majeure: FIDIC Viethamese Law

NGUYEN MINH HANG
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FM- Comparison
LT . e e s

Exteriority beyond a party’s control and which event that occurs objectively (for objective
is not substantially attributableto  both parties)
the other party.
Unforeseeability could not reasonably have Cannot be foreseen Unforeseeable at the time of
provided against before entering contract formation
into the contract
Irresistibility could not reasonably have avoided cannot be remedied despite all cannot be remedied despite all
or overcome necessary and possible measures  necessary and possible measures
Other requirement (notice, within 14 days after it became written notice to the other party as - prompt notification in writing
burden of proof) aware or should have become soon as possible. - Burden of proof

aware of the relevant event or
circumstance (clause 19.2)

Consequences Exemption of liability Exemption of liability Contract revision/adjustment on - Exemption of liability
Extension of time cost, extension of time. - Extension of time for

Termination performance

- Termination
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Court decisionon FM
® 10 cases analysed

® Force Majeure accepted in 3 cases
® Fire case: all possible measures have been applied

® Construction contract: changes of Government'’s policy which caused delays in
obtaining construction permits (not due to the fault of the Respondent)

® FM Clause in the Contract: change of policy or prohibition of competent State agencies
of Vietnam (local authorities have twice made a written request to stop construction;
the parties cannot apply for adjustment of the construction permit, cannot complete
the construction)

HO CHI MINH CITY INTERNATIONAL HOI THAO TRONG TAI XAY DUNG QudcC TE

CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 |  THANH PH® HO CHI MINH 2024

Construction Contract and International Arbitration: Hop déng xay dung va Trong tai quéic té:
When Legal Traditions Collide Khi cac truyén thang phap Luat cé su xung dot

o wie
Court decision on FM

® 10 cases analysed
® Reason that Court refused to recognize an event as Force Majeure (7 cases):
® Adefendant's fault resulted in Force Majeure (3 cases- fire, marine accident)

® The event is foreseen by the Parties (2 cases)

® The defendant did not take the remedial measure that the defendant should have
done (2 cases)
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Arbitration Award on FM

® 3 cases analysed

® FM accepted in 1 case:

® The contractual agreement states that in case a competent state agency fails to
approve the plan of charter capital increase of the two Parties, it is considered a force
majeure event for a Party, provided that the above results are not due to the fault of
that Party

® FMrejected in 2 cases

® Flood in the third country of the Respondent’s Supplier/FM of the Supplj

® Production Shutdown due to Covid-19
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Conclusion

® Vietnamese Laws provide more restrictive criteria than Article 19.1 FIDIC
1999

® Vietnamese Court may have difficulty in interpretation/applying the test of
“reasonable” as provided in Art.19.1 FIDIC

® Parties may agree on a broader criteria than the ones defined by laws/FIDIC
contract and may provide for specific events qualifying as force majeure
(government agencies decision, change of policy...)
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FIRM LOGO

Q&A
Thank you!
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PETER KIM

PRACTICAL CHALLENGES OF MULTIPLE LEGAL
SYSTEMS IN INTERNATIONAL ARBITRATION AND
A FEW NOTES FOR CHOICE OF LAW OF THE
ARBITRATION AGREEMENT

Charis Tan
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PETER KIM

STRUCTURE OF PRESENTATION

Part 1. Main Practical Challenges of Multiple Legal Systems in International Arbitration

Part 2. Choice of Law in the Arbitration Agreement
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So, What are the Practical Challenges...?

PETER KIM
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Law governing the
arbitration

Understanding Foreign Legal Concepts

PETER KIM

Legal Expert?

Law Applicable in International
Arbitration

Law governing the main
contract

agreement
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Local Co-Counsel? g%
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PETER KIM

Choosing the right arbitrator

But more importantly...

Who is your tribunal?
How do you persuade

Conflict of interest
CED each member?

Special Considerations if Sharia Law
governs the arbitral proceeding
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Procedure and Privilege

Pleadings style e Memorial style
1 law cf. |
I ' Civil law ;
Clear categories of litigation privilege [ “style” »
solicitor-client privilege y No clearly defined rules on privilege

Cross examination b

Common Specific production
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IBA Rules cf. Prague Rules - /

IBA Rules on the Prague Rules emphasise the proactive role of the tribunal P

Taking of Evidence (Art. 2 PR)

in International R
Arbitration E.g. early CMC

® Tribunal to clarify Parties’ respective positions

® Tribunal’s active role to establish facts (Art. 3 PR) Rules

on the Efficient Conduct
of Proceedings

in International Arbitration

® Production of only specific and identified doc(s) (Art. 4 PR)

® Tribunal permission to present fact witness (Art. 5 PR) Prepsiee

Tribunal appointment of expert (Art. 6 PR)
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. VIAC PETER KIM

Advocacy and the Art of Persuasion

Understanding how they think
Legal experts or argument from Treatment of legal evidence
the bar? ”
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~VIAC

National Law 0

When Parties do not expressly indicate the law governing
arbitration agreement...

PETER KIM

Conflict of law rules
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e.g., Art 16.4 LCIA Rules 2020

Subject to Article 16.5 below, the law applicable to the
Arbitration Agreement and the arbitration shall be the law
applicable at the seat of the arbitration, unless and to
the extent that the parties have agreed in writing on the
application of other laws or rules of law and such agreement
is not prohibited by the law applicable at the arbitral seat.
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English Court Approach in [2021] UKSC 48

Conflict of law rule under Article V(2)(a) New York Convention &
Common law rule in Enka v Chubb [2020] UKSC 38

Conflicting Results: English Court v. French Court

PETER KIM

French Court Approach in Court of Cassation, Decision No. 20-20.260

Separability Principle in Dalico Case in Court of Cassation, Decision
No. 91-16.828

In the absence of both the
governing law of the contract and
the governing law of the
arbitration agreement, the

If the contract does not specify the
law governing the arbitration
agreement but specifies the law
governing the contract: the law
governing the arbitration arbitration agreement will be
agreement will be the law of the governed by the law with which it
contract. is most closely connected.

k‘l%
1S

Decision: English Law
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!

Law governing arbitrationagreement is determined by common intention of
the parties. Law governing main contract is insufficient due to separability
principle

Decision: French Law
(Law of the Seat)
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Approaches to Identify Law Governing Arbitration
Agreement

Table 3 Prevalence of Engagement with the Law Governing the Arbitration Agreement

Yes No

Did the court engage in a conflict of laws analysis with respect to the law 71 (41.5%) 100 (58.5%)

governing the arbitration agreement?
Table 4 Relevant Conflict of Laws Rule

Article V(1)(a) or equivalent 34 cases (47.9%)
Closest connection test 26 cases (36.6%)
Validation principle 7 cases (9.9%)
Parties’ common intent 4 cases (5.6%)
Total 71 cases

Source: Maxi Scherer and J. Ole Jensen, 'Empirical Research on the Alleged Invalidity of Arbitration Agreements: Success Rates and Applicable Law in Setting Aside and Enforcement Proceedings’, in
Maxi Scherer (ed), Journal of International Arbitration, (© Kluwer Law International; Kluwer Law International 2022, Volume 39, Issue 3), pp. 331 - 350
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KIM

Approaches to Identify Law Governing Arbitration
Agreement

Table 6 Arbitration Agreement’s Closest Connection

Law of the seat

22 cases
Law of the main contract 4 cases
Total 26

Source: Maxi Scherer and J. Ole Jensen, 'Empirical Research on the Alleged Invalidity of Arbitration Agreements: Success Rates and Applicable Law in Setting Aside and Enforcement Proceedings’, in
Maxi Scherer (ed), Journal of International Arbitration, (© Kluwer Law International; Kluwer Law International 2022, Volume 3, Issue 3), pp. 331 - 350
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PETER KIM

Conclusion

Communication
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PETER KIM

Q&A
Thank you!
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LUAT AP DUNG TRONG
TRONG TAI QUOC TE

PGS.TS. DUONG ANH SON

Giang vién Khoa Luat Kinh t&, Truong Dai hoc Kinh té - Luat, Dai hoc Qudc gia Tp. HCM

Trong tai vién Trung tdm Trong tai Qudc t& Viét Nam (VIAC)
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1. Tai sao va bang cach nao Trong tai quéc té thuwong dwoc diéu chinh béi
nhiéu hé théng phap luat?

Trong tai quoc té thudng giai quyét cac vu viéc ma céac bén lién quan hoac déi tugng clia tranh
chép c6 thé lién quan dén nhiéu quéc gia, nhiéu hé thdng phap luat khac nhau. Do dd, phan

quyét trong tai qudc té thudng chiu si anh hudng clia nhigu hé théng phap luat trén thé gidi.
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01 02

Luat diéu chinh Luat diéu chinh sy
thda thuén trong tai tén taiva thi tuc té
va viéc thuc hién tung clia Hoi dong
thda thuéan; Trong tai (lex arbitri);
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When Legal Traditions Collide

Cé it nhat 05 hé théng luat khac nhau
c6 thé anh huwéng dén mét vu kién Trong tai qudc té

03 04 05

Luathoac cac quy Céc quy tac ap dung Luat diéu chinh viéc
tac phap ly lién va cac huéng dan, céng nhanva cho thi
quan diéu chinh khuy&n nghj khong hanh phan quyét
ndi dung cua vu c6 gia tri bat bude trong tai.

tranh chap; thi hanh khac;

HOI THAD TRONG TAI XAY DUNG QudC TE
THANH PHO HO CHi MINH 2024

Hop ddng xdy dung va Trong tai quéc té:

Khi cic truyén thdng phap Lut c6 su xung dot

2. Luat ap dung cho thoa thuén trong tai va luat ap dung cho hop déng

dung cuia hgp dong:

HO CHI MINH CITY INTERNATIONAL
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide
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M6t s6 vu viéc sau da dugc Hoi dong Trong tai 4p dung nhiéu hé théng phap luat khac nhau dé

giadi quyét vu tranh chép: luat diéu chinh théa thuén trong tai khac véi luat diéu chinh noi

HOI THAO TRONG TAI XAY DUNG QuOC TE
THANH PHO HO CHi MINH 2024

Hop ddng xdy dung va Trong tai quoc té:

Khi céc truyén théng phap Luat cé su xung dot
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Luat diéu chinh thda thuan trong tai:
i) Sulameria Cia Nacional de ; Luat cua Anh.
Seguros AS and ors vs Enesa ‘
Engenharia SA and ors ([2012]

EWCA Civ. 638) Luéat diéu chinh ndi dung ctia hgp

dong: Luat cua Brazil.
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3 VIAC

Luat diéu chinh thda thuan trong tai:
Luat cua Bi.

ii) Matermaco vs PPM Cranes
(2000) XXV YBCA 673

‘ Luat diéu chinh ndi dung cua hgp
e dong: Luat cha ti€u bang Wisconsin,
Hoa Ky.
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7777777 Luét diéu chinh thda thuén trong tai:
(iii) Bulgarian Foreign Trade j Luat cua Ao.
Bank Ltd vs Al Trade Finance ‘ -
Inc., Case No. T1881-99, ;
Swedish Supreme Court (2001) | Luat diéu chinh ndi dung ctia hop

"""" dbng: Luat cua Thuy Dién.

Trong vu kién nay ngédn hang Bulbank cua Bulgaria
da ky két mét hop déng v&i mot ngédn hang cla
Australia (Uc):
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3 VIAC

3. Téng quan vé sy twong tac clia nhiéu hé théng phap luat
trong trong tai quéc té

Diéu 42(1) Céng wé'c ICSID:

“NéEu khong c6 su lwa chon vé luat ap dung hodc luat diéu chinh hgp déng clia cac bén, Hoi
dong Trong tai sé phai ap dung luat clia quéc gia thanh vién la mot bén trong vu tranh chép,
cung véi cac nguyén tac cla luat quéc té cé thé dudc ap dung” (Cac hé thudc cla Tu phap

Qudc té).
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3. Téng quan vé sy twong tac clia nhiéu hé théng phap luat
trong trong tai quéc té

Theo khoan 2 Piéu 14 Luéat Trong tai thwong mai nam 2010:
“PGi vdi cac tranh chép c6 yéu t6 nudc ngoai, HOi ddng Trong tai ap dung phap luat do céc bén

lwa chon, néu cac bén khong thoa thuan vé luat ap dung thi Hoi dong Trong tai quyét dinh ap

dung phap luat ma Hoi dong Trong tai cho la phu hgp nhat.”

HO CHI MINH CITY INTERNATIONAL HO| THAO TRONG TAI XAY DUNG quadc TE
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o VIAC

3. Téng quan vé sy twong tac clia nhiéu hé théng phap luat
trong trong tai quéc té

Trong khodn 1 Diéu 683 Bé ludt Dan sw nam 2015 clng cé néu: “Céc bén trong quan hé hop
déng duoc thda thuén lua chon phédp luét ép dung déi véi hop ddng”.
Ngoaira, theo Diéu 3 Luat Thwong mai nam 2005, sira ddi, bd sung nam 2017, nam 2019.
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hoéc théa thuan vé trong tai

4. Giai thich khac nhau vé cac diéu khoan hop déng

tai cu thé dé giai quyét tranh chép...

HO CHI MINH CITY INTERNATIONAL
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide

Viéc giai thich khac nhau trong cac diéu khoan clia hgp dong hoéac trong thda thuén trong tai
c6 thé xay ra trong mot s6 trudng hgp sau nhu: Thoa thuén trong tai khong ré rang, cac bén chi

thoéa thuan vé quy tic t6 tung va dia diém giai quyét tranh chdp ma khéng chi ré Trung tdm Trong

HOI THAD TRONG TAI XAY DUNG QudC TE i
THANH PHO HO CHi MINH 2024

Hop ddng xdy dung va Trong tai quéc té: |
Khi cic truyén thdng phap Lut c6 su xung dot I

5. Khac biét/mau thuan vé cac thuat ngir té tung

HO CHI MINH CITY INTERNATIONAL
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide

Section B | Panel Discussion 1 -2

Viéc giai thich céc thuat ngi¥ t6 tung khac nhau sé dan dén cach hiéu khac nhau trong qua trinh

giai quyét vu viéc, c6é thé dan dén cac két qua khac nhau.

Vi du: Tai Viét Nam, Luat Trong tai thuong mai nédm 2010 chua ¢6 dinh nghia ré rang vé

“dia diém trong tai” va “noi ti€n hanh phién trong tai”.

HOI THAO TRONG TAI XAY DUNG QuOC TE
THANH PHO HO CHi MINH 2024

Hop ddng xdy dung va Trong tai quoc té:

Khi céc truyén théng phap Luat cé su xung dot
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5. Khac biét/mau thuan vé cac thuat ngir té tung

Khoan 8 Piéu 3 Luat Trong tai thwong mai nam 2010 quy dinh nhu sau: “Dja diém giai quyét
tranh chép la noi H6i déng Trong tai tién hanh gidi quyét tranh chép theo su théa thuén cla céac

bén hodc do H6i ddng Trong tai quyét dinh néu céc bén khdng cé thda thudn. Néu dia diém gidi

quyét tranh chép duoc tién hanh trén ldnh thé Viét Nam thi phan quyét phai duoc coi la tuyén

tai Viét Nam ma khéng phu thudc vao noi Héi déng Trong tai ti€n hanh phién hop dé ra phan

quyét dé”.
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6. Kho khan trong viéc xac dinh luat ap dung

01. Khong lam ré khai niém “phap luat ap 02. Khi cac bén lua chon phéap luat cia mot
dung” dé ham chra n6i dung gi, c6 bao gom qudc gia thi c6 bao gobm quy pham xung dot
luat quéc té ma quéc gia da ky két, gia nhap hay khéng, cé chap nhan viéc dan chiéu dén
khéng? “Phap luat” dudc nhic dén cé bao mot hé théng phap luat khac?

gdbm cac nguyén tic phap luat quéc té dugc

thira nhan réng rai va cac luat mau khong?
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Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quoc té:

When Legal Traditions Collide Khi céc truyén théng phap Luat cé su xung dot

Section B | Panel Discussion 1 -2



CACe

6. Kho khan trong viéc xac dinh luat ap dung

03. Hién chua c6 mot phuong phap xac dinh 04. Néu céac bén khéng co thda thuan vé
luat ap dung cho thda thuén trong tai cé tinh luat dap dung cho thoa thuan trong tai thi
théng nhat trong xét x{r trong tai thuong mai khéng c6 bd quy tdc ndo vé chon luat didu

quéc té & Viet Nam. C6 nghia la, véi mbi vu chinh thoa thuan trong tai dugc s dung

Viéc, trong tai sé c6 cach xir ly khac nhau. chung cho cac trong tai vién.
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3 VIAC

7. Rui ro thach thire trong viéc lwa chon phap luat

Luat ma cac bén lwa chon:

Diéu 14 Luét Trong tai thwong mai nam 2010:

= Trudng hop khdng co yéu té nudc ngoai: ap dung phap luat Viét Nam.

= Trudng hgp co yéu té nudc ngoai: ap dung phap luat do cac bén lwa chon hodc ap dung phap

luat ma Hoéi dong Trong tai cho la phu hgp nhat.
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7. Rui ro thach thire trong viéc lwa chon phap luat

Luat do hdi déng trong tai xac dinh:

Trén thé gidi hién nay ton tai 02 phuaong phap, dé la phuong phap gian ti€p: thong qua viéc st

dung quy pham tu phap quéc té va phuong phap truc tiép: trao quyén cho Hoi ddng Trong tai xac

dinh luat ap dung.
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Construction Contract and International Arbitration: Hop déng xay dung va Trong tai quéic té:
When Legal Traditions Collide Khi cac truyén thang phap Luat cé su xung dot

7. Rui ro thach thire trong viéc lwa chon phap luat

Phuong phap gian tiép, chia thanh 02 nhom:

Nhém nhitng nudc quy dinh cho phép trong tai Nhém nhitng nudc quy dinh nguyén tic vé loai
tu do xac dinh quy pham tu phap quéc té can ap quy pham tu phap qudc té€ nao ma hoi déng trong
dung dé xac dinh luat 4p dung, nhu: Costa Rica, tai can phai ap dung dé xac dinh luat ap dung déi
Coéng hoa Séc, Estonia, Malta va Yemen. vGi néi dung tranh chép, nhu: Croatia, Ai Cép,

Durc, Nhat Bén, Thuy Sy va Thé Nhi Ky.

HO CHI MINH CITY INTERNATIONAL HOI THAO TRONG TAI XAY DUNG quoc TE
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Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quoc t&:
When Legal Traditions Collide Khi céc truyén théng phap Luat cé su xung dot

Section B | Panel Discussion 1 -2



CACe

7. Rui ro thach thire trong viéc lwa chon phap luat

Quy tac tv phap quéc té ma trong tai cho la phu hop nhat:
Giai phap nay dugc quy dinh trong mét sé van kién quéc té nhu tai Digu VII(1) Cong udc Genéve,
Diéu 42(1) Céng udc ICSID... cling nhu trong mét s6 Quy tac t6 tung clia mdt s6 Trung tdm Trong

tai, vi du nhu: Digdu 33(1) Rules of Procedure of the Inter-American Arbitration Commission (Quy

tac t8 tung IACAC).
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When Legal Traditions Collide Khi cac truyén thang phap Luat cé su xung dot

o VIAC

7. Rui ro thach thire trong viéc lwa chon phap luat

Khi d6 van dé datra la:
Quy tac tuw phdp quéc té€ nhu thé nao phu hop nhét? Liéu cé cdc phuong phap dé xac dinh quy
pham dé khéng? Tru'dc ddy mot s6 qudc gia quy dinh trong tai ap dung céch thic giai quyét xung

doét trong phap ludt cta nu'dc noi cé Trung tdm Trong tai.

HO CHI MINH CITY INTERNATIONAL HO| ) TRONG TAI XAY DUNG qudc TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024
Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quoc té:
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7. Rui ro thach thire trong viéc lwa chon phap luat

Theo DPiéu 11.1 Nghi quyét cua Vién phap luat quéc t&, Phién hop Amsterdam nam 1957: “Céc

quy pham xung dét hién hanh cta Nuéc noi cé trung tdm trong tai cdn dugc phai ép dung dé xéc

dinh luét ap dung d6i vd&i néi dung cta tranh chép”.
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o VIAC

7. Rui ro thach thire trong viéc lwa chon phap luat

= Hién nay, lex loci arbitri van tiép tuc dugc ap dung tai it nhat 03 Trung tAm Trong tai thudc Phong
Thuong mai Zarich, Phong Thuong mai Hungary va Toa Trong tai qudc té Riga.

= Ngoai ra, mét s6 nudc cé quy dinh trong tai phai ap dung dong thdi cac quy pham xung dét clia
céc qudc gia cd lién quan, so sanh ching véi nhau dé tim ra mét ngudn luat phu hgp nhat dé 4p

dung d&i vdi ndi dung tranh chép.
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7. Rui ro thach thire trong viéc lwa chon phap luat

Budc ap dung quy pham xung dot

Theo Bigu 3 Quy tic t6 tung Trung tdm Trong tai Thuong mai Quéc té thudc Phong Thuong mai
Milan, Bigu 23(2) Quy tic t6 tung trong tai cQa Vién Trong tai thuong mai Buc (DIS) va mot s8 Trung
tam Trong tai khac cling quy dinh “luét 4p dung (3 ludt c6 méi quan hé gan b nhat”
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When Legal Traditions Collide Khi cac truyén thang phap Luat cé su xung dot

3 VIAC

7. Rui ro thach thire trong viéc lwa chon phap luat

= M@éi quan hé gan bé nhat co6 thé |4 luat ctia nudc noi bén phai thuc hién nghia vu chinh cu tra,
luat noi giao két hgp dong, luat nai thuc hién hgp dong... Diéu 188(1) Law of Contracts (Luat
Hop déng) clia Hoa Ky cling quy dinh tuong tu: luat 4p dung (3 ludt g3n b nhét.

= Pijéu 188(2) Law of Contracts da dua ra mot danh sach dé gidi han céc trudng hap dugc cho (3

c6 m&i quan hé gan b6 nhat ma trong tai phai sir dung dé xac dinh luat ap dung.
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7. Rui ro thach thire trong viéc lwa chon phap luat

Phuwong phap tryc tiép

Phuaong phép nay trao quyén cho Hbi déng Trong tai xét xir vu tranh chép ty minh xac

dinh luat hodc cac quy tc phap luat ma minh cho la phu hdp nhat ma khéng can dua

vao quy pham xung dot.
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o VIAC

7. Rui ro thach thire trong viéc lwa chon phap luat

= Theo phéap luat Phap, trong tai khong phai 4p dung cac quy pham xung dét clia nudc nai co tru
sd@ trong tai, hay clia nudc nai cé dia diém trong tai.

= Khodan 2 Diéu 14 Luét Trong tai thwong mai nam 2010, “néu cdc bén khdng c6 thda thuén vé lugt
ap dung thi H6i déng Trong tai quyét dinh ap dung phap ludt méa Hoéi déng Trong tai cho la phu
hop nhat”,
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7. Rui ro thach thire trong viéc lwa chon phap luat

Luat khdng cé quy dinh chi tiét hon vé can ci ma Hoi dong Trong tai phai dwa vao dé xac dinh
sy phu hgp nhat clia ngudn luat ma trong tai lva chon 4p dung dé gidi quyé&t ndi dung tranh
chép.

Quy dinh nay trao su tu do rat ldn cho trong tai, nhung c6 nhuge diém la [Am gidm tinh kha
doan cua cac bén khi tham gia kinh doanh, thuang mai, bdi ho sé khéng thé doan dinh dugc

dau sé la ngudn luat ma Hoi ddng Trong tai cho la phu hgp nhat.

HO CHI MINH CITY INTERNATIONAL HOI THAO TRONG TAI XAY DUNG QudcC TE

THANH PHO HO CHi MINH 2024
Hop ddng xdy dung va Trong tai quéc té:
Khi cic truyén thdng phap Lut c6 su xung dot

CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide

Tran trong cam on
quy vi d3 lang nghe!
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HO CHI MINH CITY INTERNATIONAL
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Construction Contract and International Arbitration:
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APPLICABLE LAW IN
INTERNATIONAL ARBITRATION

Lecturer at Faculty of Economic Law, University of Economics and Law
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Hop ddng xdy dung va Trong tai quéc té:

Khi cic truyén thdng phap Lut c6 su xung dot

by multiple legal systems?

1. Why and how is international arbitration often regulated

HO CHI MINH CITY INTERNATIONAL
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide

Section B | Panel Discussion 1 -2

International arbitration tends to be used to resolve cases where the disputing parties or the
subject of the dispute involve multiple countries and different legal systems. Therefore,

international arbitral award are often influenced by different legal systems around the world.

HOI THAO TRONG TAI XAY DUNG QuOC TE
THANH PHO HO CHi MINH 2024

Hop ddng xdy dung va Trong tai quoc té:

Khi céc truyén théng phap Luat cé su xung dot
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There are at least different legal systems
that may govern an International Arbitration case

01 02 03 04 05

The Law applicable Procedural law Substantive law Applicable rules, Law applicable to

to an arbitration applicable to governing the merits non-mandatory the recognition and
agreement; arbitral proceedings of dispute; guidelines and enforcement of
(lex arbitri); recommendations arbitral awards.
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2. Arbitration cases (at ICC/SIAC/LCIA) with multiple legal systems being applied

In some of the following cases, the Arbitral Tribunals applied different legal systems to resolve
the dispute: the law applicable to the arbitration agreement is different from the law

governing the substantive matters of the contract.
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Law applicable to the arbitration
i) Sulameria Cia Nacional de ; agreement: English law.
Seguros AS and ors vs Enesa ;
Engenharia SA and ors ([2012]

EWCA Civ. 638) Substantive law governing the

contract: Brazilian law.

HO CHI MINH CITY INTERNATIONAL HO| THAO TRONG TAI XAY DUNG quadc TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024
Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quéc té:

When Legal Traditions Collide Khi cac truyén thang phap Luat cé su xung dot

3 VIAC

,,,,,,, Law applicable to the arbitration

i) Bulgarian Foregin Trade agreement: Belgian law.
Bank Ltd vs Al Trade Fianance ;
Inc., Case No. T1881-99, ‘
Swedish Supreme Court (2001) Substantive law governing the

S contract: Law of the state of
Wisconsin, USA.
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7777777 Law applicable to the arbitration

(iii) Bulgarian Foregin Trade agreement: Austrian law.
Bank Ltd vs Al Trade Fianance ‘
Inc., Case No. T1881-99, ;
Swedish Supreme Court (2001) i Substantive law governing the

"""" contract: Swedish law.

*In this case, Bulgaria's Bulbank signed a contract
with an Australian bank:
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3. Overview on the interplay of multiple legal systems
in an international arbitration

Article 42 (1) ICSID Convention:

(1) The Tribunal shall decide a dispute in accordance with such rules of law as may be agreed
by the parties. In the absence of such agreement, the Tribunal shall apply the law of the
Contracting State party to the dispute (including its rules on the conflict of laws) and such rules

of international law as may be applicable.
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3. Overview on the interplay of multiple legal systems
in an international arbitration

In accordance with Article 14(2) of the 2010 Law on Commercial Arbitration:
For disputes with foreign elements, the Arbitral Tribunal shall apply the law agreed by the

parties. If the parties do not have any agreement on the applicable law, the Arbitral Tribunal

shall determine the law it considers the most appropriate.
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3. Overview on the interplay of multiple legal systems
in an international arbitration

Article 683(1) of the 2015 Civil Code:

“Contracting parties may agree to select the applicable law in the contract.”

Also refer to Article 3 of the 2005 Commercial Law, amended in 2017 and 2019.
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or the arbitration agreement

4. Disparate interpretations of contract provisions

HO CHI MINH CITY INTERNATIONAL

CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide

Different interpretations of terms of the contract or of the arbitration agreement may occur in
the following cases: The arbitration agreement is unclear, the parties only agree on procedural

rules and seat without indicating any specific Arbitration Center to resolve the dispute...
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5. Differences/conflicts in procedural terms
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Different interpretations of procedural terms will lead to different understandings during the

dispute resolution process, possibly leading to differing results.

For example : In Vietnam, the 2010 Law on Commercial Arbitration does not provide a

clear definition of ”"seat of arbitration" and “venue/location for hearings".

HOI THAO TRONG TAI XAY DUNG QuOC TE
THANH PHO HO CHi MINH 2024

Hop ddng xdy dung va Trong tai quoc té:

Khi céc truyén théng phap Luat cé su xung dot



CACe

5. Differences/conflicts in procedural terms

Article 3(8) of the 2010 Law on Commercial Arbitration states that: “Seat of arbitration is the
place where the Arbitral Tribunal settles disputes as agreed upon by the parties or as decided
by the Arbitral Tribunal if the parties have no such agreement. If the seat of arbitration is within

the Vietnamese territory, the award must be regarded as having been rendered in Vietnam

regardless of the place in which the Arbitral Tribunal holds hearings to make the award.”
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6. Complications in determining applicable law

01. Not clarifying what the concept of 02. When the parties choose the regulations
"applicable law" contains, does it include of a country, does it include conflict of law
treaties that the country has signed or rules or not, is it acceptable to refer to
acceded to? Does the “law” in question another legal system?

include generally accepted international

legal principles and model laws?
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6. Complications in determining applicable law

03. There is currently no a consistent method 04. If the parties do not have an agreement
of determining the law applicable to on the law applicable to the AA, there is not
arbitration agreements in international yet any set of rules commonly applied by
commercial arbitration in Vietnam. This Tribunal to determine the law governing the
means, for each case, the arbitrator might arbitration agreement.

have different approach.
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7. Risks and challenges in choosing applicable law

Regulations chosen by the parties:

Article 14 of the 2010 Law on Commercial Arbitration:

= |nadispute notinvolving any foreign entities: Viethnamese law shall be applied.

= |n a dispute involving foreign entities: the parties shall choose the applicable law or that the

Arbitral Tribunal sees most appropriate.
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7. Risks and challenges in choosing applicable law

Law determined by the arbitral tribunal:

In today’s world, there exists 02 methods: the indirect method: through the use of international

private rules of law and the direct method: handing the Arbitral Tribunal the decision to determine

applicable law.
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7. Risks and challenges in choosing applicable law

The Indirect method is split into 02 groups:

The group of countries with regulations A group of countries that stipulate principles on
allowing arbitrators to freely determine the what type of rules of private international law the
rules of private international law that need arbitral tribunal shall apply to determine the law
to be applied to determine applicable law, applicable to the dispute, such as: Croatia, Egypt,
such as: Costa Rica, Czech Republic, Germany, Japan, Switzerland and Turkey.

Estonia, Malta and Yemen.
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7. Risks and challenges in choosing applicable law

Rules of private international law that the arbitrator sees most appropriate:
This solution is stipulated in a number of international legal documents such as Article VII(1) of
the Geneva Convention, Article 42(1) of the ICSID Convention... as well as in the Procedural Rules

of some Arbitration Centers, for example: Article 33(1) Rules of Procedure of the Inter-American

Arbitration Commission (IACAC Rules of Procedure).
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7. Risks and challenges in choosing applicable law

The question then arises:

Which conflict of laws rule is most appropriate? Is there a method for determining that rule? Are
there methods for determining that rule? In the past, some countries have ruled that arbitral
tribunals should apply the conflict of laws rules of the country where the arbitration institution’s

premise is located.
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7. Risks and challenges in choosing applicable law

According to Article 11.1 Resolution of International Law Institute, Amsterdam session

in 1957: “The rules of choice of law in force in the state of the seat of the arbitral tribunal must be

followed to settle the law applicable to the substance of the difference.”
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7. Risks and challenges in choosing applicable law

= [ex loci arbitri is still applied in at least three arbitration centers under the Zurich Chamber of
Commerce, Hungary Chamber of Commerce and Riga International Court of Arbitration.

= |n addition, some countries have rules that require arbitral tribunals to apply the conflict of
laws rules of relevant countries, and then compare them to find the most appropriate source of

law to apply to the substantive issues in dispute.
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7. Risks and challenges in choosing applicable law

Mandatory conflict of laws rule

$

Pursuant to Article 3 Arbitration Rules of International Arbitration Centre, a division of Milan

Chamber of Commerce, Art 23(2) Arbitration Rules of German Arbitration Institute (DIS) and other
arbitration institution’s rules: The applicable law is the law which have the most closely
connection”
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7. Risks and challenges in choosing applicable law

= “Closet connection” can be the law of the country where the party who performed the main
obligation is domiciled, the law where the contract is concluded, the law where the contract is
performed, etc. Article 188(1) of the US Law of Contracts also provides similarly:
The applicable law is the law that has the most closely connection to the contract.

= Article 188(2) of the US Law of Contracts provided a fixed list of circumstances considered to

have the closet connection that the arbitrator must use to determine the applicable law.
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7. Risks and challenges in choosing applicable law

The “Direct choice” approach

2

This method allowed the Arbitral Tribunal to determine the law and legal principles

that is deem most appropriate, without being bound by conflict of laws rules.
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7. Risks and challenges in choosing applicable law

= Under French law, arbitrators are not bound to apply the conflict of laws rules of the country
where the seat of arbitration is located or the country where the arbitration takes place.

= Article 14(2) of the Law on Commercial Arbitration 2010 states that “If the parties do not have
any agreement on the applicable law, the Arbitral Tribunal shall determine the law it consider

the most appropriate.”
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7. Risks and challenges in choosing applicable law

HO CHI MINH CITY INTERNATIONAL

CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide

= The Law does not provide detailed provision on the criteria which the Arbitral Tribunal must rely
on to determine the most appropriate source of law applied to resolve the dispute.

= This regulation grants freedom to the arbitrators. However, it reduces the predictability of the
parties when participating in business and trade, because they cannot predict which source of

law the Arbitral Tribunal will consider the most appropriate.
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A Glance of Inquisitorial Style and Adversarial
Style in International Arbitration Practice in
Vietnam throughout the 14 years of Law on

Commercial Arbitration

Nguyen Manh Dzung

Director at ADR Vietnam Chambers,
VIAC Listed Arbitrators,
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Deputy Director, Vietnam Institute for International Arbitration Research and Training (VIART) at VIAC.
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KEY ISSUES

Part 1. Common Understanding about Inquisitorial Style and Adversarial Style

Part 2. Overview of Arbitration landscape in Vietham

Part 3. Discussion

Part 4. Reference
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1, INQUISITORIAL STYLE (CIVIL LAW SYSTEM) AND ADVERSARIAL STYLE
(COMMON LAW SYSTEM)

1ssues | INQUISITORIAL STYLE ADVERSARIAL STYLE

The inquisitorial style emphasizes the It would grant the parties a free choice in deciding
active involvement of the tribunal in the which arguments to present
fact-finding process.

Role of The tribunal had more control The tribunal has less control and rather leave the
tribunal arbitrator to play a passive role.

Fact-finding The tribunal takes on a proactive role in Each party is given the privilege of choosing which

process investigating and gathering evidence. evidence to present. It is the parties who dominate
the evidence and fact gathering process. Each party
is given the privilege of choosing which evidence to
present.
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2, REPORT ON A SESSION BY THE ARBITRATION COMMITTEE AT
THE 2019 IBA ANNUAL CONFERENCE IN SEOUL

“The legal background and training of an arbitrator was not what decides
the style of an arbitration; rather, the philosophy adopted by
arbitrators was more important”

seeking to reconcile due process, Report on a session

Mino Han, When arbitration ceases to be and becomes inquisit the plight of arbi
by the Arbitration Committee at the 2019 IBA Annual Conferencein Seoul, https://ww.ibanet.org/article/sB2ED889-CAD9-483D-9D94-8A8A7069192A
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3, THE GOLDEN RULE — KNOW YOUR TRIBUNAL

Case Strategy and Preparation for Effective Advocacy

The golden rule - know your tribunal

‘The golden rule of advocacy should be: help your tribunal. And in order to achieve
this, first and foremost, an advocate should know its arbitrators and try to under-
stand how they will approach the case.

Although most arbitrators share similar ways of approaching the procedure,
diffe cultural backg; ds and distinct methodol may affect the outcome.
But, at the end of the day, any arbitrator will look for a narrative and an analytical
framework that makes sense of the facts, is consistent with the legal rules applying
to the substance, and does not offend a sense of fairness. It is therefore vital for an
advocate to place himself or herself in the arbitrators’shoes, and try to think as they

Global Arbitration Review, The Guide To
Advocacy — Sixth Edition, 2023

likely will.
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SIAC

SIAC Announces 2022 Statistics; Q1 2023 Sees High Filings

The Singapore Internationsl Arbitration Centre (SIAC) is pleased to announce the official
releasc of its 2022 Annual Report

SIAC Case Statistics

In 2022, SIAC received 357 new case filings. Of the 357 cases handled by SIAC, 336 (94
percent) were cases administered by SIAC. The remaining 21 (6 percent) cases were ad hoc
appointments. 2023 has kicked off with a bang. New case filings in the first quarter of 2023 were
at a historical high, with 332 new cases filed, including related cases.

Cases filed with SIAC continued 10 come from & strong international user base. More than 40
percent of the cases filed related 1o contracts entered into between 2020 and 2021 during the
Covid-19 pandermic. Over the past S years, users from more than 100 jurisdictions with diverse
legal sysiems have selected SIAC to administer their disputes. In 2022, partics from 65
jurisdictions chose to arbitrate at SIAC. 88 percent of new cases filed at SIAC in 2022 were
intemational in nature. India, the USA and China continued (o top the foreign user rankings.
Foreign users from ASEAN (Malaysia, Indonesia, Thailand, Vietnam) as well as South Korea,
the United Kingdom and Australia were also among the top 10 users for 2022
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4, DISPUTES INVOLVING VIETNAM IN TOP ARBITRATION INSTITUTIONS
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SIAC ANNUAL REPORT 2022

Foreign users from ASEAN (Malaysia,
Indonesia, Thailand, Vietham) as well
as South Korea, the United Kingdom
and Australia were also among the top
10 users for 2022.
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NATIONALITY OF PARTIES

Middle East
3%

53%
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5, DISPUTES INVOLVING VIETNAM IN TOP ARBITRATION INSTITUTIONS

Asia- Pacific

Source: KCAB Report 2023

KCAB ANNUAL REPORT 2023

Vietnam is one of top 10 Claim amounts
(accounted for 1,3%)

Vietnam is also one of top 10 Case Fillings
(accounted for 3,6%)
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6, ARBITRATORS SAT IN CASES INVOLVING VIETNAM
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el Foreign Arbitrators “sat in Vietnam”
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7, ARBITRATORS SAT IN ISDS CASES INVOLVING VIETNAM

sUNE
tradeB! | jnestment Policy Hub
Investment Dispute
Settlement Navigator

Vet

Cases a5 Respondent Stato
Known treaty-based 1505 -

cases:

Conchuded original arbitration
proceedings
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Report of UNCTAD about investment
disputes where Vietham acted as
Respondent state:

» 9 Arbitrators from Civil law

» 14 Arbitrators from Common law
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ARBITRAL RULES

8. EFFECT OF CIVIL PROCEDURE CODE (CPC) ON LCA 2010 AND

<+ Borrow legal terms of CPC into arbitral procedure:
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(i) Interim Measures;

summon witness.
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(i) Statement of Claim/Defence # Notice of arbitration and Reply to Statement of Claim

(iii) Decision to approve settlement # Consent award
Interpretation of LCA 2010 by Supreme People’s Court’s Resolution No.01/2014

+ Features in Vietham Arbitration: Fact finding (Article 45 LCA); Collec

Vige
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9. THE ADOPTION OF CASE MANAEGEMENT TOOLS IN ARBITRAL
PROCEEDING BY VIAC
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VIAC’S GUIDELINES ON ARBITRAL PROCESS
FOR ARBITRATOR, November 2022

» Proc. 5: Hold the Case Management Conference

» Annex 07: Procedural Timetable (including
Document production, cross-examination)

» Annex 08: Procedural Order No. 1
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STATISTICS (cont)

Dispute resolution method for business”, 23 Feb 2023
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10. VIETNAMESE ARBITRATORS AND LAWYERS -
INQUISITORIAL STYLE OR ADVERSARIAL STYLE ?

Ms. Hang Vu's presentation, “Arbitration at VIAC — Effective
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Vietnamese arbitrators and lawyers: Retied
judges and litigation lawyers.

VIAC has 198 Arbitrators (162 Vietnamese
Arbitrators and 36 Foreign Arbitrators)

=> Affected by Civil law system
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11. OPEN FOR THE COMMON LAW’S PROCEDURE AND ARBITRATORS

% VIAC’s Guidelines on Arbitration Procedural for Arbitrators,

November 2022
VIAC
i l — » Document production, cross-examination is adopted in
ﬂ‘ Procedural Timetable (Annex 07: Procedural Timetable, item
= e 5,6,7)
36 &
_" ! | ? “ Ms. Hang Vu’s presentation, “Arbitration at VIAC - Effective
. - o ’E§ Dispute resolution method for business”, 23 Feb 2023

» Out of 36 VIAC’s Foreign Arbitrators, top 3 are from UK (16%),
France (13%), US (13%), Singapore (10%), Korea (10%), Japan
(10%).
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12. PERSONAL VIEW

1. Which approach suitable subject to professional capacity of the party’s counsel!

2. The legal background of the arbitrators would not always determine the style or
approach taken in arbitration.
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Ciarb, (2017) 83 Arbitration, The International Journal of Arbitration, Mediation and Dispute Management is published by

Thomson Reuters, trading as Sweet & Maxwell, https://www.ciarb.org/media/1381/november-2017.pdf

2. KCAB Annual report 2022, http://www.kcabinternational.or.kr/main.do

3. SIAC Annual Report 2022, https://siac.org.sg/wp-content/uploads/2023/04/Press-Release-SIAC-Annual-Report-2022-
1.pdf

4. UNCTAD, Vietnam, https://investmentpolicy.unctad.org/investment-dispute-settlement/country/229/viet-nam/respondent

-

Global Arbitration Review, Arbitrator Research Tool, https:/globalarbitrationreview.com/tools/arbitrator-research-
tool?arbitrators-production%5BrefinementList%5D%5Bsat in%5D%5B0%5D=Vietnam
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THANK YOU!
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Nguy&n Manh Diing

Giam dbc ADR Vietnam Chambers LLC,
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TONG QUAN TO TUNG XET HOI (INQUISITORIAL
TUNG
(ADVERSARIAL SYSTEM) TRONG THUC TIEN
TRONG TAI QUOC TE TAI VIET NAM XUYEN SUOT
14 NAM THI HANH LUAT TRONG TAI THUONG MAI

Trong tai vién Trung tdm Trong tai Quéc té Viét Nam (VIAC),
Phé Giam dbc, Vién Nghién ctru va Dao tao Trong tai Quéc té Viét Nam (VIART) tai VIAC.
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CAC VAN DE CHINH

Phan 1. Cach hiéu chung vé Té Tung Xét Héi (Inquisitorial System) Va Té Tung Tranh
Tung (Adversarial System)

Phan 2. Téng quan vé tinh hinh trong tai tai Viét Nam

Phan 3. Thao luan

Phan 4. Tai liéu tham khao
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1, TO TUNG XET HOI (HE THONG DAN LUAT) VA TO TUNG TRANH TUNG (HE
THONG THONG LUAT)

TO TUNG XET HOI TO TUNG TRANH TUNG

DP&c didm  Tap trung vao vai tro ch dé,ng cla Cac bén hoéln toan ty do trong viéc Iwa chon nén dé
chung HDTT trong qua trinh tim hiéu sy viéc  trinh luan diém nao

Vitricta  HDTT cé quyén kidm soat hon HDTT it kiém soat va vi tri ciia TTV ciing thu dong
HDTT hon.

Qua trinh M&i bén cé d&c quyén Iwa chon chirng ctr can trinh
dé trinh Hi:DTT c6 vai tro chu dong trong viéc bay. Cac bén s§ c6 wu thé trong qua trinh thu thap
chirngclr  dieu tra, thu thap chirng ct chirng c va diéu tra sy viéc va duwoc lwa chon

chirng cv mudn trinh bay
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2, BAO CAO PHIEN HOP BO'I UY BAN TRONG TAI TAI HOI NGHI IBA
THWONG NIEN NAM 2019 TAI SEOUL

“Boi cénh va noi déo tao luat ciia mét trong tai vién khong phai la yéu to
quyét dinh mét vu trong tai; diéu quan trong hon la cach tiép can ma
trong tai vién dé theo duéi”

Mino Han, When arbitration ceases to be ad and becomes inquisi the plight of arbi seeking to reconcile due process, Report on a
session by the Arbitration Committee at the 2019 IBA Annual Conference in Seoul, https://www.ib: g/article/sB2ED889-CADQ-483D-9D94-
8A8A7069192A
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Case Strategy and Preparation for Effective Advocacy

3, QUY TAC VANG - HIEU HOI DONG TRONG TAI CUA BAN

The golden rule - know your tribunal

‘The golden rule of advocacy should be: help your tribunal. And in order to achieve
this, first and foremost, an advocate should know its arbitrators and try to under-
stand how they will approach the case.

Although most arbitrators share similar ways of approaching the procedure,
different cultural backgrounds and distinct methodologies may affect the outcome.
But, at the end of the day, any arbitrator will look for a narrative and an analytical
framework that makes sense of the facts, is consistent with the legal rules applying
to the substance, and does not offend a sense of fairness. It is therefore vital for an
advocate to place himself or herself in the arbitrators’shoes, and try to think as they
likely will.

HO CHI MINH CITY INTERNATIONAL

CONSTRUCTION ARBITRATION CONFERENCE HICAC2024

Construction Contract and International Arbitration:
When Legal Traditions Collide

Global Arbitration Review, Hwéng dan tranh
tung (The Guide To Advocacy)— Ban thir 6,
2023
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TRONG TAI HANG PAU
SIAC

4 April 2023

SIAC Announces 2022 Statistics; Q1 2023 Sees High Filings

The Singapore Intemational Arbitration Centre (SIAC) is pleased 10 announce the official
release of its 2022 Annual Report.

SIAC Case Statistics

In 2022, SIAC received 357 new case filings. OF the 357 cases handled by SIAC, 336 (94
percent) were cases administered by SIAC. The remaining 21 (6 percent) cases were ad hoc
appointments. 2023 has kicked off with a bang. New case filings in the first quarter of 2023 were
ata historical high, with 332 new cases filed, including related cases

Cases filed with SIAC continued 10 come from a strong international user base. More than 40
percent of the cases filed related to contracts entered into between 2020 and 2021 during the
Covid-19 pandemic. Over the past 5 years, users from more than 100 jurisdictions with diverse
legal systems have selected SIAC to administer their disputes. In 2022, parties from 65
jurisdictions chose to arbitrate at SIAC. 88 percent of new cases filed at SIAC in 2022 were
international in nature. India, the USA and China continued to top the foreign user rankings
Forcign uscrs from ASEAN (Malaysia, Indonesia, Thailand, Viewmam) as well as South Korea,
the United Kingdom and Australia were also among the top 10 users for 2022
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4, CAC TRANH CHAP LIEN QUAN PEN VIET NAM TAI CAC TRUNG TAM
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BAO CAO THU'ONG NIEN SIAC 2022

Cac bén (users) nwdc ngoai tr khu vue
Poéng Nam A (Malaysia, Indonesia, Thai
Lan, Viét Nam), ciing nhuv Han Quéc,
Anh va Australia thudéc nhém 10 québc gia
c6 tranh chap nhiéu nhat trong nam 2022.
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5, CAC TRANH CHAP LIEN QUAN DEN VIET NAM TAI CAC TRUNG TAM
TRONG TAI HANG bAU

QUOC TICH CUA CAC BEN
BAO CAO THUONG NIEN KCAB NAM 2023

Trungo/:‘oong ChauA -

Thai Binh

Dwong
53%

Viét Nam la mét trong top 10 vé Gid trj tranh qhép (Chiém 1,3%)
Vietnam Ia mét trong top 10 céc bén tranh chéap (Chiém 3,6%)

Source: KCAB Report 2023
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6, TRONG TAI VIEN CO KINH NGHIEM XU CAC VU VIEC TAI VIET
NAM (SEAT)
B oo | 1 Khao sat nhanh tir GAR
B TTV nwéc ngoai “co gidi quyét vu
T lién quan dén Viét Nam”

* 7 tlr cac nwoc Dan luat va

+* 10 tir cac nwoc Thong luat
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QUAN DEN VIET NAM

Policy Tools ~ Publications

dUN M
tradey Investment Policy Hub Home = Gty Niigstor

Investment Dispute
Settlement Navigator

.

Cases as Respondent State

Known treaty-based ISDS
ssssss

Concluded original arbitration
proceedings:

1 2023
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7, TRONG TAI VIEN XUr CAC VU TRANH CHAP PAU TU LIEN
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News.

Bao cao ctia UNCTAD vé sb tranh chép
dau tw ma Viét Nam 1a Bj don:

+*9 TTV t& c4c nwédc Dan luat va

+*14 TTV t cac nwdc Thoéng luat
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LTTTM 2010 VA QUY TAC

« Vay mwon cac khai niém phap ly

8, TAC DPONG CUA BO LUAT TO TUNG DAN SV (BLTTDS) PEN
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TO TUNG

cua BLTTDS vao t6 tung trong tai:

(i) Bién phap khan cap tam thoi;

TANDTC tai Nghi quyét 01/2014/NQ-

chirng cv va triéu tap ngwoi lam ch
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(i) Don khi kien/Ban tuw bao vé # Théng bao bat du trong tai;

(iii) Cdng nhan két qua hoa giai thanh ngoai toa an # Phan quyét ddng thuan
Giai thich cta Luat Trong tai Thwrong mai dwoc ban hanh béi H6i ddng Tham phéan

% Déc trwng trong Trong tai Viét Nam: Xac minh sw viéc (Diéu 45 LTTTM 2010), thu thap

HDTP

ng.

HOI THAO TRONG TAI XAY DUNG QuOC TE
THANH PHO HO CHi MINH 2024

Hop ddng xdy dung va Trong tai quoc té:

Khi céc truyén théng phap Luat cé su xung dot



5/28/2024

RICACS

HO CHI MINH CITY INTERNATIONAL

CONSTRUCTION ARBITRATION CONFERENCE HICAC2024
Construction Contract and International Arbitration:

When Legal Traditions Collide

9, S DUNG NHIPNG CONG CU QUAN LY VU KIEN TRONG TO TUNG
TRONG TAI VIAC

HUONG DAN CUA VIAC VE THU TUC TRONG TAI
DANH CHO TRONG TAI VIEN, thang 11/2022

> Budc 5: TS chirc cude hop quan ly vu kién (CMC)
> Tai lieu 7: Lich bidu té tung (bao gdm Cung cap
ching ct¥ dwoc yéu cau va tham van chéo)

> Tai liéu 8: MAu Chi thj vé& Tha tuc sb 1
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3 VIAC

STATISTICS (cont)

MIGHEST VALUE TN DISFUTTS
L]

Dispute resolution method for business”, 23 Feb 2023
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10, TRONG TAI VIEN VA LUAT SU VIET NAM — TO TUNG XET
HOI HAY TO TUNG TRANH TUNG?

Ms. Hang Vu’'s presentation, “Arbitration at VIAC — Effective
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Trong tai vién va Luat sw Viét Nam: thdm

phan da nghi hwu hoac luat sw tranh tung tai

toa.

VIAC ¢6 198 TTV (162 TTV Viét Nam va 36
TTV nwéc ngoai)

= Anh hwéng béi hé théng Dan luat
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11, MO’ CU’'A VO QUY TRINH TO TUNG VA TRONG TAI VIEN HE THONG
TH()NG LUAT % Hwéng dan cta VIAC vé thud tuc trong tai danh cho trong tai
vién, thang 11/2022

Yéu cau Cung cép chirng cir va thdm vén chéo duoc bd sung
trong Lich biéu tb tung (Tai liéu 7: Lich biéu tb tung, muc 5,6,7)

% Trinh bay cGa’ Ba Vi Thj’Héng, "Trong géi tai VIAC — phuwong
thirc gidi quyét tranh chap hiéu qua d6i cho doanh nghiép",
23/02/2023

Trong 36 TTV nwéc ngoai clia VIAC, top 3 dén th Anh (16%),
Phap (13%), My (13%), Singapore (10%), Han Quoc (10%), Nhat
Ban (10%)
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12, QUAN DIEM CA NHAN

1.Céch tiép can nao dwoc cho 1a phi hop con phu thudc vao cach tiép can va kha
nang cla luat sw cac bén trong tirng vu viéc cu thé!

2.Nén tang phép ly ctia TTV khong phai luc nao ciing sé& quyét dinh phong céch hodc
cach ho tiep can trong trong tai.
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Thue tién ap dung té tung tranh tung (adversarial style) tai Viét Nam
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15, TAI LIEU THAM KHAO

-

Ciarb, (2017) 83 Arbitration, The International Journal of Arbitration, Mediation and Dispute Management is published by
Thomson Reuters, trading as Sweet & Maxwell, https://www.ciarb.org/media/1381/november-2017.pdf

2. KCAB Annual report 2022, http://www.kcabinternational.or.kr/main.do

3. SIAC Annual Report 2022, https://siac.org.sg/wp-content/uploads/2023/04/Press-Release-SIAC-Annual-Report-2022-
1.pdf
4. UNCTAD, Vietnam, https://investmentpolicy.unctad.org/investment-dispute-settlement/country/229/viet-nam/respondent

Global Arbitration Review, Arbitrator Research Tool, https://globalarbitrationreview.com/tools/arbitrator-research-
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Adapting adversarial style in
arbitration practice in Vietham

Do Khoi Nguyen, YKVN
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TALKING POINTS

Part 1. Common inquisitorial practice in Vietnamese domestic arbitration

Part 2. Adapting adversarial style in arbitration practice in Vietnam
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Common inquisitorial practice in Vietnamese domestic arbitration

® One round of submission, i.e., one Statement of Claim and one Statement of Defence
® No Procedural Order No. 1

® No procedural timetable. A summon to the hearing shall be sent to the parties at least 30
days before the hearing date (default rule under the Law on Commercial Arbitration
("LCA") Art. 54) or at least 15 days before the hearing date (VIAC Rule 25), unless otherwise
agreed by the parties.

® Inquisitorial discovery process (LCA Arts 45, 46)
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Common inquisitorial practice in Vietnamese domestic arbitration

® LCAArt. 45-The Tribunal’s power to verify facts:

® TheTribunal shall have the power to meet or discuss with one party with the participation of the
other parties in order to clarify issues relevant to the dispute

® TheTribunal may, on its own initiative or at the request of a party or the parties, conduct fact-
finding from a third person in the presence of the parties or after having notified the parties
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Common inquisitorial practice in Vietnamese domestic arbitration

® LCAArt. 46 —The Tribunal’s power to collect evidence:
® The parties have the right and obligation to provide relevant evidence to the Tribunal

® TheTribunal shall have the power, at the request of a party or the parties, to request witnesses to
provide information and documents relevant to the dispute

® TheTribunal shall have the power, on its own initiative or at the request of a party or the parties,
to seek inspection or valuation of the assets in dispute

® TheTribunal shall have the power, on its own initiative or at the request of a party or the parties,
to seek expert advice
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Common inquisitorial practice in Vietnamese domestic arbitration

® Atthe Hearing:
® Limited or no cross-examination

® Tribunal will pose questions directly to the parties or witnesses to elicit clarification or
information

® The usual norm is 1-day hearing

® No post-hearing brief

HO CHI MINH CITY INTERNATIONAL HO| ) TRONG TAI XAY DUNG qudc TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024
Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quoc té:

When Legal Traditions Collide Khi céc truyén théng phap Luat cé su xung dot

Section B | Panel Discussion 2 - 2



=
2)
<
Z

- VIAC

Adapting adversarial style in arbitration practice in Vietnam

® Key considerations before adapting adversarial style
® Familiarity of the Tribunal and the parties with adversarial style
® Complexity of the matter, especially the evidence and documents involved

® The length of time required to resolve the dispute

® Protection of the award
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Adapting adversarial style in arbitration practice in Vietnam
® Procedural Order No. 1 ("PO1")

® Art. 68.1(b) of the LCA: an arbitral award can be set aside if the arbitration procedures are inconsistent
with the parties’ agreement or in contrary with provisions of the Law on Commercial Arbitration

® TheTribunal and the parties should ensure that the PO1 is not in contrary with provisions of the LCA,
Resolution 01/2014/NQ-HDTP of the Council of Judges of the Supreme People’s Court guiding the LCA, and
the arbitration rules chosen by the parties (for example, VIAC Rules)

¢ Tips:
®  When appropriate, the PO1 should make specific reference to relevant provisions of the LCA, Resolution o1, and the
applicable arbitration rules

® The PO1 should contain a provision on the parties’ right to object for any violation of the relevant provisions and
waiver of such right if no objection is timely made (see Art. 13 of the LCA)
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Adapting adversarial style in arbitration practice in Vietnam

® Use of IBA Rules on the Taking of Evidence (“IBA Evidence Rules”)

® The use of IBA Evidence Rules is not prohibited. However, not all of the rules may be considered
consistent with Vietnamese arbitration law, and could be used as a ground for setting aside an
arbitral award

® Decision 11/2019/QD-PQTT dated 14 November 2019 of the Hanoi People’s Court

® TheTribunal refers to the IBA Evidence Rules to disregard certain evidence and submissions made by
the Respondent and its witnesses because the Respondent and its witnesses did not attend the hearing

®  The Hanoi Court found that such disregard contradicts Art. 56.2 of the LCA (if the Respondent fails to
attend the hearing without a legitimate reason, the Tribunal shall proceed with the dispute resolution
on the basis of the documents and evidence already available)
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Adapting adversarial style in arbitration practice in Vietnam

® IBA Evidence Rules that may be considered inconsistent with Vietnamese arbitration law

® Rule 4.7: disregarding witness statement if the witness fails without a valid reason to appear for
testimony at an evidentiary hearing

® Rules 9.5 & 9.6: adverse inference if a party fails to produce any document/evidence ordered to
be produced by the Tribunal

® The standard of “material to the case’s outcome” is not available under Vietnamese arbitration
law; only “relevant to the case” standard
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Adapting adversarial style in arbitration practice in Vietnam

® More familiarity with cross-examination is required

® Appropriate setup and technology to facilitate a cross-examination ready environment
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Ap dung Phong cach T6 tung Tranh tung
trong thuc tién trong tai tai Viét Nam
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CAC VAN DE CHINH

Phan 1. Thwe tién phong cach T6 tung Xét héi trong trong tai tai Viét Nam

Phan 2. Ap dung phong cach Té tung Tranh tung trong thuwc tién trong tai tai Viét Nam
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Thyc tién phong cach T6 tung Xét héi trong trong tai tai Viét Nam

® Mot giai doan dé trinh duy nhét, vi dy: mét Don khdi kién va mét Ban ty bao vé

® Khdng c6 Quyét dinh v& thi tuc t6 tung s6 1 (Procedural Order No. 1)

® Khéng ¢6 Lich biéu t6 tung (Procedural timetable). Gidy triéu tap tham dy phién hop phéi
duvogc glri dén cho cac bén cham nhét 30 ngay trudc ngay mé phién hop (Diéu 54 Luat Trong

tai Thwong mai 2010 ("LTTTM") hodc chdm nh&t 15 ngay tredc ngay ma phién hop (Quy
tac VIAC), trir treding hop cac bén c6 thda thuén khac

® Qué trinh thu thp chng c& va xac minh sy viéc c0a Hoi déng trong tai (Diéu 45, 46
LTTTM)
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Thyc tién phong cach T8 tung Xét hdi trong trong tai tai Viét Nam

® Diéu 45 LTTTM — Thdm quyén xac minh sy viéc cba Hdi ddng trong tai:
® Trong qua trinh gidi quyét tranh chap, H8i déng trong tai c6 quyén gdp hodc trao déi v&i cac bén
v&i sy cd mat cla bén kia d€ 1am sang té cac van dé c6 lién quan dén vy tranh chap
® Ho6i ddng trong tai cd thé ty minh hodc theo yéu cdu cha mdt hodc cac bén tim hidu sy viée tlr
ngudi th ba, vdi sy cd mat cda cac bén hodc sau khi da théng bao cho cac bén biét
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Thyc tién phong cach T6 tung Xét héi trong trong tai tai Viét Nam

® Diéu 46 LTTTM —Tham quyén ca Hdi dong trong tai vé thu thap chirng cd:
® (Cac bén cé quyén va nghia vy cung cdp ching c& cho Hoi ddng trong tai
® Theo yéu cau cia mét hodc cac bén, H8i ddng trong tai cé quyén yéu cau ngudi lam chirng cung
cap thdng tin, tai liéu co lién quan dén viéc gidi quyét tranh chap
® H6i ddng trong tai ty minh hodc theo yéu cau cla mét hodc cac bén, cé quyén trng cdu giam
dinh va dinh gia tai san trong vy tranh chap

® Hoi déng trong tai ty minh hodc theo yéu cau cia mét hodc cac bén, c6 quyén tham van y kién
cba cac chuyén gia
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Thyc tién phong cach T8 tung Xét hdi trong trong tai tai Viét Nam

® Trong Phién hop giai quyét tranh chép:
® Han ché& hodc khéng tham van chéo (“Cross-examination”)
® Ho6i ddng trong tai sé tryc tiép dat cau hdi cho céc bén hodc nhan chirng dé& 1am rd théng tin
® Théng thudng Phién hop gidi quyét tranh chap dién ra trong 1 ngay

® Khéng cé Ban tédm tat sau phién hop
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Ap dung phong cach T8 tung Tranh tyung trong thyc tién trong tai tai Viét Nam

® Cacvan dé can luu y trudce khi ap dung phong cach T6 tyng Tranh tung
® Mtc dé hiéu biét cha Hoi ddng trong tai va cac bén vdi phong cach T8 tung Tranh tung
® Tinh phirc tap cla vy viée, d3c biét v& bang chirng va tai liéu ¢ lién quan

® Thaigian can thiét dé gidi quyét tranh chap

® Bao vé phan quyét trong tai (“Protection of the award”)
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Ap dung phong cach T6 tung Tranh tung trong thyc tién trong tai tai Viét Nam
® Quyét dinh vé tho tyc t6 tung s6 1 ("PO1")
®  Diém (b) Khoan 1 Diéu 68 LTTTM: Phan quyét trong tai cé thé bi hdy néu tho tyc t8 tung trong tai khdng
phu hop véi thda thuan cda cac bén hodc trai véi cac quy dinh cGa LTTTM

® Hbiddng trong tai va cac bén can ddm béo rdng PO1 khéng trai vdi cac quy dinh trong LTTTM,
Nghi quyét 01/2014/NQ-HDTP ca Hoi ddng Tham